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ERRATA in VOL. II. 


Page 42 


25 
419. 


8 line 23 Ro. 2. read 5 R. 2. 
in marg. TAE theſe three $544 | 


n. line 2. for du read de. 

n. — 8. for habetur read habentur, 
in marg, for Chriſtmas read Chri 

n. line 17. after by inſert the. 
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Commemoration. 


| Ommemorations in the ancient church were recitals 
Jof the names, and honourable mention made in 
the ſolemn \offices of worſhip, of ſuch perſons as 
had been eminent for piety and ſanctity, and who had 
departed this life in the fear of God, and in communion 
with the church of Chriſt, And this was done with a 
kind of prayer and thankſgiving ; not from any ſuppoſed 
benefit that it would be to the dead, but for the example 
and encouragement of the living. And from hence may 
be deduced the obſervation of ſaints days in the church. 
Hl. Par. 190. © d. c 0 | 
But in proceſs of time, as this was uſually performed 
upon the day of the perſon's death, the ſame degenerated 
into. annals," anniverſaries, obits, and ſuch like: wherein 
— — were put up for the ſoul of the deceaſed, and 
maſſes celebrated for the redemption” thereof dut of pur- 
gatory, And upon this foundation the chauntries were 
eſtabliſhed and endowed. Ahl. Par. 190. | | 
: Alſo, where the ſervice of the lefſer holiday falleth in 
with a greater, it is called a commemoration; in which 
the ſervice of the greater holiday is performed, and com- 
memoration onſy is made of the faint for whom the infe- 


rior ſervice is appointed. Gib/. 263. 


— _—_— _— —— 
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Commendam. 
» (cOmmendam is a benefice or eccleſiaſtical living, 
| which being void, to prevent its becoming void, 
commendatur; is committed, to the charge and care of ſome 
ſufficient clerk, to be ſupplied until it may be conveniently 


provided of '& paſtor, , Thus when à parſon of a pariſh 
is made the biſhop. of à dioceſe, there is a ceſſion of 


his benefice by the promotion; but if the king gives 


him power to retain his benefice, he ſhall continue par- 
Vor. II. — ſon 


Commendam, 


fon thereof, and ſhall be ſaid to hold it in commendam. 
God, 230. (a) | 

2. By a conſtitution of Othobon: Whereas givers per- 
fons, to avoid the laws againſt pluralities, do procure vacant 
benefices, to be commended to them, 10 the great decay of piety 
and hoſpitality, and to the Jn.of thoſe who grant ſuch commen- 


dams z we do decree that no church ſhall be granted in commen- 
dam, but for u and lawful cauſe: and in ſuch caſe, that no 
church ball be commenaed to any perſon who hath more than 
one benefice with cure of fouls ; and that no perſon ſhall have 
more commendams than one ; on pain that the ſame ſhall be void, 
and the biſhop u he ſball grant ſuch commentlam full be ſu/pend- 
ed from collating or preſenting unto benefices until be ſhall rectal 
the ſame. Athon. 120. dies 
And by a conſtitution of archbiſhop Peccham: Ve d- 
decree, that if any perfon ſhall take or obtain more than one 
 benefice with cure of Jauls, or otherwiſe incompatible, without 
diſpenſation of the apoftalic ſee, either by way of inſtitution or 
of cn/lody or commendam, or one by inflitution and another by 
commendam, except they be held in that manner which Grego- 
ry's conſliitu ion made in the council of Lyons dath permit; he 
Hall be deprived Mall benefices ſo obtained, and be excommuni- 
cated iple facto, and nut abſolved but by us er owr ſucceſſors 
or the: ſee apoſlolic. Lind, 136. | 
Gregory's corftitntion} Which was, that no commen- 
dam ſhould be granted to any perſon, but who was of 
lawful age, and à prieſt, and butgone commendam to 
one perſon, and that only when evident / neceſſity or 


— 


a) The words to prevent its becoming void,“ are not in 
Godolphin, and ſeem to have been added to the definition to 
make it extend to commendams retinere, which Lord Hobart 
ſays are not properly commendam: Rouge uſually called fo, 
but merely faculties to retain, infra 4. for according to him 
there is no difference between a commendam and a preſentment, 
but that the one prefents the parſon to the church, the other 
commits the church to the parſon. Mob. 150. According to 
the ſame authority commendams are of three degrees; one 
amoſtrit, that the church may not be without-a parſon during 
the patron's reſpite of ix months; another perpetua, or for life ; 
the third /imitata, or temporary, which limitation however is 
not allowed in commendams capere. Hob. 144. 153. Colt 
and Glover v. By. of Coventry ard Litchfield, where much 
learning on this ſubject is to be found. S. C. 1 Rel. Rep. 453. 
© and Moore 898. A 710 017 $1 TO ANGNT ; 

' 2 6 ! J (OF ? the 


* * 
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| fined by Hobart to be. a faculty of retention and conti- 
nuation of the benefice in the ſame - perſon and fiate - 


* Commendant, 


the advantage of the church required it, and the 


ſame to continue no longer than for fix months Gib. 


913. (6) 


3. The poſſeſſion of a biſhoprick doth of common right Penefice vacated 
void all other promotions: this is the ancient law of the — of 


church as expreſſed in a cagon of the council of Lateran 
under Alexander the third (c). And agreeable hereunto 
(and without doubt, derived from this) are the declarations 


that we meet with every where in the books of common 


law, that of common right all promotions are vacated by 
the taking of a biſhoprick as ſuch (4): but the law is 
otherwiſe, if one is a mere titular biſhop, or a ſuffra- 
8 biſhop upon the ſtatute of the 21 HF. 8. c. 14. 
zibſ. 913. | | 


4. But this voidance may be prevented by r But the avoid. | 
prevented by a 


of retainer, granted before poſſeſſion of the biſhoprick: 
which is commonly called a commendam retinere. This the 
pope had power to do, as claiming a right to diſpoſe of 
all promotions becoming void in that manner. And the 
ſame thing the king may do; either ſingly” and by him- 
ſelf (as many of the law books hold), or at leaſt by com- 
mand to the archbiſhop to exert the right of diſpenſation 
veſted in him by the ſtature of the 25 H. 8. c. 21. as the 
ordinary method is. Which ſort of commendam is de- 


wherein it was, notwithſtanding ſomething intervening 
(as a biſhoprick, or the like) that without ſuch a faculty 
would have avoided it (). By which means, the inſtitu- 
tion and induction, or other method whereby the perſon 
obtained ſuch benefice, remain and are continued in their 
full force. And it being the doctrine both of canon and 
common law, that former-promotions are not vacant, but 
by conſecration in caſe of creation, and by confirmation 


in caſe of tranſlstion; if ſuch diſpenſation comes before 


theſe, it comes in time enough to continue the poſſeſſion ; 
but otherwiſe it comes too late (7). Thus it is ſaid in the 
books of common law, that cardinal Beaufort's diſpenſa- 
tion to hold the biſhoprick of Wincheſter, coming after 


(3) 6e 1: 6. 15. „ 
(4) 4 Med. 210. (e) Hob. 143. 
Y 93; 5 V. Jones 158. FVaugh. 18. Evans and 


B 2 de 


Kin v. Aſewwit 


5 


. 


4 Commendam. 


he was made cardinal, was void; but that cardinal Wol- 
fey's for the archbiſhoprick of Vork, coming before, was 
good, Gibſ. 913. (e | 
And not only dignities and benefices have been granted 
im commendam, but alſo headſhips of colleges, and hoſpi- 
tals, and that by diſpenſation; as, for inſtance, of head- 
ſhips, St. John's in Oxford, to Dr. Mews biſhop of Bath 
and Wells; of Magdalen college in Oxford, to Dr, Hough 
biſhop of Oxford; of Pembroke college, to Dr. Hall bithop 
of Briſto! : and of Hoſpitals, at St. Cioſs near Wincheſter, 
to Dr. Compton biſhop of Oxford; and St, Oſwald's near 
Worceſter, to Dr. Fell biſhop of Oxford. Id. | 
It bath' been queſtioned, whether a lapſe might be made 
a commendam : but that ſeems to be a groundleſs nicety. z 
ſince it is certain, that whoever hath right to preſent: by 
ſuch lapſe, hath by the ſame reaſon a right to conſent 
that it be granted in commendam perpetual, which. is 
equivalent to a preſentation. Id. | | 
Whether a bi: 5 It hath been queſtioned heretofore, whether a biſhop 
ſhop my have a could take a commendam in his own dioceſe, becauſe the 
commendam in {ame perſon cannot be viſitor and vifited: but it hath been 
kis own dioceſe. nſwered, that the biſhop: is under the correction of the 
metropolitan: and accordingly, that he may have ſuch 
| commendam. -Gibſ. 913. (4) | page 4 | 
1 Patron's cbnſent 6. No commendam can be granted but with conſent of 
neecſary, the patron. This is the doctrine of the canon law (i). 
And therefore in granting a commendam r7/tinere, the king 
(who is patron by the promotiorr) ſignifies his conſent; by 
his mandate to the archbiſhop to grant diſpenſation ; and 
if the commendam be by recipere, it is either to take a pro- 
motion in the biſhop's own gift, and ſo his acceptance is a 
conſent; or in the giſt of ſome other patron, and then the 
conſent of ſuch patron muſt be given in an authentick 
| manner, and mentioned in the diſpenſation. And Hobart 
| | ſaid, that if the archbiſhop ſhould commend to a certain 
| | church void, without the patron's eonſent; the inſtrument | 
| of commendam would be void, tho" the patron ' ſhould 
| ; conſent afterwards. Grb/. 913, 4. (4) x 
How far » cm. 7. By a commendam retinere the incumbeney is con- 
mendam cooti- : . . 0 
nes che iocum. tinued. This follows plainly from what hath been ſaid; 
bepey. that the voidance is thereby prevented, which would other - 


- 


) Dav. 80. (b) 1 Rel. K . 463, Moore N 
05 44. 131. 4) Heb. = 18 Pn 
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wiſe 


| 
| 
' 
| 
| 
i 
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Commendam. 
wiſe have enſued ;- in the ſame manner as it is prevented 
with regard to a firſt benefice incompatible, by diſpenſa- 
tion to hold a ſecond ora plurality of benefices: For this 
reaſon, it was ſaid by Hobart, that a commendam retinere 
is improperly called a commendam; for (ſaith he) my 
own benefice cannot be commended unto me. And it is 
clear from the aforegoing conſtitutions, that what! the 
canon law meant by this. term, was only with regard to 
the ſecond; benefice- taken de naue, by way of cuſtoty or 
cammendam, and (to prevent the voidance of the Nu) 
not taken by way of inſtitution; and that it was no more 
than the commiiting to the incumbent of one church the 
cure and revenues of another, either for a time limited 
(as ſix months), which time the patron had to conſdet of 
a proper clerk that the church might be taken cate of, or 


(with-conſent. of the patron) for a longer term, to therend _ 
chicfly chat ſuch incumbent might be the better ſupported : 


the, firſt of which (to wit, the cafe of the church during 
the vacancy) is now anſwered by ſequeſtration of ibe be ne · 
ficez and the grant of the ſecond (namely, the profits. of 
the vacancy) is rendered impracticable by biſſiop or patron 
or both, by the: ſtatute of the 21 H. 8. c. 11. which 
gives the proſits of the vacation to ſuch perſon as ſhall be 
thereunto next preſented. promoted inſtituted or admitted. 
Which profits before this act belonged either to the church; 
and ſo were in the diſpoſition of the patron and biſhop; 
or to the ordinary, or other perſon; to whom by cuſtom 
they, appertained, and ſo by the previous conſent of ſuch 
perſon might be yielded to the commendatary : but the 
next incumbent; being a perſon: uncertain, cannot give 
ſuch conſent, and by conſequence the revenues of vacan- 
cies, ſince the mak ing of the ſaid act, cannot be given 
which ſeems to be the true teaſon of the utter: diſuſe of 
that fort! of commendams, with regard to preſbyters.; 
however it hath continued, by prerogative royal, in favour 
of biſhops. | Gi gn. Sf E 

But a commendam capere (that is, à dignity or benefice 

taken by a biſhop after conſecration,” and without inſtitu - 
tion) dotbh not create a proper incumbency. The canoniſts 
were not cleat, whether duriog a commendam, the church 


commended was not really vacant; and whether the com- 


mendatary was. in law: any more than 2 guardian, admi- 
niſtrator, or procutator of the church, during ſueh va- 
caney; and tbey who hold that they were ſomething more 
(becauſe commendam is a title owned by the canon law) 
pretend not to ſay, that, a» were incumbents ; they bold 

rd 3 | 53 only 


— 


— 


% 


may be. 


Commendam, 
only by a corrupt and precarious'title, invented on pur- 
poſe to elude the Jaws againſt pluralities. In like manner, 
though the books of common law tay, that a commen- 
dataty by retinere remains full incumbent, and may plead 
as ſuch ; yet of a commendatary by capere they ſay, that 
a dean by ſuch commendam cannot confirm a leaſe made 
by the biſhop, and that a commendatary parſon in that 
way cannot have a juris utrum, nor take to him and his 
ſucceſſors, nor can ſue or be ſued in a writ of annuity. 
Gibſ. 914. st 4 | 9 
But on the other hand, there is one circumſtance which 
makes much for the real title of ſuch ancient commen- 
dataries as were ſuch by retinere; namely, that we find 
theſe benefices declared vacant by the reſignation of the 
commendataries, of which there are ſeveral inſtances to 
be met with in the archbiſhop's regiſter. Id. 
8. Commendam may be temporary or perpetual at the 
pleaſure of the king. When it is temporary, the preciſe 
time is expreſſed and limited in the diſpenſation ; wherf 
perpetual, the ſtyle is, ſo long as he ſhall live, and con- 
tinue biſhop of that ſee. And in the caſe of a commen- 
dam retinere, whether it be temporary or perpetual; it is 
only à temporary or perpetual continuance of the original 
incumbency, or the preventing of an avoidance for ſuch 
a term; of both which there have been frequentiinſtances: 
And fo anciencly, in the caſe of 'a commendam capere 
granted to preſbyters; the term, when it went beyond 
x months (Which was little more than a ſequeſtration), 
was ſometimes: ſor a year, in caſe a perſon who had entered 
into a religious ſtate did not return after this year of pro- 
bation; ſometimes, till another perſon was in orders; 
ſometimes, to continue at the pleaſure of the ordinary ;/ 
and ſometimes for liſe. But at preſent in the caſe of 
biſnopa, the books of common Jaw ſeem generally to fall 
into the opinion, that a commendam capers ought to be 
perpetual; becauſe (there being no previous title by in- 
ſtitution, as it is in the caſe of a commendam retinere) the 
law knows not what, to make of anything that ſhall be 
called a title, and not be equal to that, at leaſt in point of 
perpetuity (/); and Dr. Gibſon ſays, he believeth that in 
there is no inſtance of a commendam capere in the 
ecclehaſtical records, but what hath been unlimited or per- 
petual: tho, whatever the right be that it conveys, it 


— 2 
Ld _— — — 


A - © (1) Hob 132. 


— 


2 F 4 
ſeemeth 


' Commendam. 


* (i in . to be capable of being as well tempo- 
__ as perpetual. Gi 9147 


9. According to the duration of a embed and How far the 


the commendatary, the right of the crown to preſent uphn — _ 


promotion is ſerved or not ſerved; If the commendam be thereby. 


limited to a certain term, the Hag ſhall preſent by prero- 
gative at the expiration of ſuch term, not withſtanding the 


previous grant of a commendam j unleſs it fo fall out, 


that the commendatary biſbop dies or reſigns before the 
expiration of the term; for in ſuch caſe, the church be- 
coming void not by ceſfion but by death or reſignation, 
the turn of the crown is ſerved, and the patron ſhall pre- 
ſent (m). And ſo it is likewiſe ſerved, if the commen- 
dam was originally unlimited, that is (according to the 

language of the faculties) during the” life of the perſon 
and his poſſeſſion of ſuch ſee; ' becauſe this amounts 
to a preſentation, and therefore in this caſe alſo, the 


riet of the crown s 1 and the patron preſent, | 


Sibi is 
But if a biſhop who is oft Me of —— hy 


tranſlated to another fee, and ſo a new title acciues to the 
crown by a new promotion; the {ame commendam may 
be continued, if the king pleaſeth: but it muſt be by a 
new dilpenſation, granting it to be held with the new 


biſhoprick. ' 1d (u] 


10. Commendam temporary in Kane may be renewed — or 
renewar Of 4 


and prolonged ; that is to ſay, before the original incum- 

bency. ceaſeth by the (expiration of the firſt diſpenſation. 
a ſecond diſpenſation» may be granted; to prevent the 
avoidance, and continue the incumbency, © Tis true 
commendams being deſigned to ſupport the dignity of the 
epiſcopal — (which fince the time of the reforma- 
tion. hath greatly needed ſupport in many ſees) they have 
uſually, been granted in perpetuity z\ in which caſe, there 
was no occaſion to renew them. But that ſuch renewals 
were underſtood to be legal and regular, appears by the 


applications that have been made tor them, without any 


marks of doubt, as to their legality :. in one inſtance,” by 
the biſhop of Carlifde in the year 1507, and in another 
iaſtance the very next year by the biſhop of Cheſter. 
But the more ancient books of the faculty office being all 
loſt, we cannct e tell hat effect theſe Nn 


— 


ww 12 — CO 


2 Mod. 212. | „ Ne 
(m) 4 ear (* 2 94+ had; 


-  Commiſſary, 


bad; but of late years we find, that a temporary com- 
mendam of the biſhop of Cheſter, which was in retinerr, 
being expired, a new commendam of the ſame benefice 


was granted to him in perpetuity by capere, in conſidera- 


tion of the ſmallneſs of the ſaid biſhoprick, and the pri · 


vate patron's baving ; otherwiſe diſpoſed of the uſual com- 


mendam, with which it had been formerly ſupported. 


Refigning of a 
Ms 


G1 915. * 1 b 6 
11. As to what hath been ſaid of reſigning commen- 
dams at pleaſure ; this. may be of very ill conſequence to 
the. reſpeQtive ſees ; many of which are poor, and cannot 


ſubſiſt without additional ſupports. | And perbaps- there . 


are no other commendams ſo good, or ſo convenient; at 
leaſt, if they are reſigned, and other clerks be preſented, 
there will be none . vacant together with the biſhoprick. 
And therefore it was à general inſtruction which king 
Charles the firſt ſent. to the biſhops, not to reſign their. 
commendams 3 and we find à particular letter written by 
the king's, order to the biſhop of Peterborough, that he 
ſhould not reſign the living of Caſtor, which he held in 


commendam. Gib/, 915, . 1-mwa 
* Y " l 9711 . > Cp ts 46? 
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Houulss AR title of juriſdition, apper- 


taining to him that exerciſeth eccleſiaſtical juriſdic- 
tion in places of the dioceſe ſo far diſtant from the chief 


city, that the chancellor cannot call the people to the 


biſhop's principal conſiſtory court without great trouble to 
them. Thais commiſſary is called by the canoniſts com- 

miſſarius, or icialis foraneut, and is ordained to this ſpe- 

cial end, that he ſhould ſupply the oſſice and juriſdiction 
of the biſhop in the out places of the dioceſe, or in ſuch 
periſhes as are peculiars to the biſhop, and exempted: from 
the archdeacon's juriſdiction : for where by pteſeription 


or by compoſition there are archdeacons who' have juriſ- 


dition in their archdeaconries, as in moſt places they 
have, there the office of commiſſary is ſuperfluous, Terms 
of. the law. 4 IAH. 338. | Ra f 

The law concerning which officer, falling in with the 
law concerning chancellors, vicars general, and officials; 


% 4 


f 


Confirmation. 


the whole is treated of together, under the title Chan- 
tellor. 4» 803 1 et te) 


Commiſſion for plous uſes. See Eharirahle uſes, 
Common prayer. See Publirk worſhip, 
Commonion. See Lord's Supper. | 
Communion of the Sick. See Sick. 
3 — ee See Church, 


1643 © Ob", SE: $644 L 


e Confeſſion. / 


BY Con. 113. impowering miniſters to preſent ofenecs 
at the court of vification, it is provided; that if any , 
man confeſs his-ſecret and hidden ſins to the miniſter; fer 
the unburdening of his conſcience; and to receive ſpiritual 
conſolation and eaſe of mind from him, he' ſhall not in 
any wiſe be bound by this conſtitution, but is ſtfaitly 
charged and admoniſhed, that he do not at any time reveal 
and make known to any perſon whatſoever, ay" crime 
or offence ſo committed to his truſt and ſecrecy (except 
they be ſuch crimes as by the laws of this — his oon 
life may de called in queſtion for concealing che an 


r.. >, LM r 4 Gotti % 10 


Confirmation, 


1. le the office of publick baptiſm ; the minifter direQeth 
godfathers and godmothers to take care, that 
the child - brought to the biſhop to be confirmed by 
him, ſo ſoon as he or ſhe can ſay the creed; the Lord's 
prayer, and the ten commandments in the vulgar tongue, 
and be further inſtruQted: n echten Eatechulay ſer forth” 
for that purpoſe. *'* 
And by- — rubick at the end of * of thoſe that 
are of riper It is expedient that every perſon” 


ſo 3 all be rr 'by the biſhop, ſo ſoon after 


kd: 148 aJ Gals, ft 4 D 
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Aan 
Confirmation. 
his baptiſm as conveniently may be; that ſo he may be 
admitted to the holy communion. 

And by the rubrick before the office of confirmation z 
80 ſoon as children are come to a competen« age, 
and can ſay in their mother tongue the creed, the Lord's 
prayer, and the ten commandments, and alſo can anſwer 
to the other queſtions of the catechiſm, they ſhall be 
brought to the biſhop. n SI | 

2. By Can. 60. Foraſmuch as it hath been a ſolemn 
ancient and laudable cuſtom in the church of God, con- 
tinued from the apoſtles times, that all biſhops ſhould lay 
their hands upon children baptized and inſtructed in the 
catechiſm of the chriſtian religion, praying over them, 
and bleſſing them, which we commonly call confirmation, 
and that this holy action bath been accuſtomed in the 
church in former ages, to be performed in the biſhop's 
vilitation every third year; we will and. appoint, that 
every biſhop or his ſuffragan, in his accuſtomed viſitstion, 


do in his own perſon carefully obſerve the ſaid cuſtom. 


And if in that year, by reaſon of ſome infirmity, he be 


not able perſonally to viſit; then he ſh ul not omit the ex- 


ecution of that duty of confirmation the next yeur after, 
as be may conveniently. Annomde big\hvz1ec” 

3. By Can, 61. © 22k miniſter that hath cure and 
charge of ſouls, for the better accompliſhing of the orders 
preſcribed in the book of common prayer concerning con- 
firmation, ſhall take eſpecial care, that none ſhall be pre- 


ſented to the biſhop for him ta lay his hands upon, but 


ſuch as can render an account of their faith according to 
the catechiſm in the ſaid book contained. And when the 
biſhop ſhall affign any time for the performance of that 


part of his duty, every ſuch miniſter ſhall uſe his beſt en- 
dieavour to prepare and make able, and likewiſe to procure 


as many as he can to be then brought, 2hd by the biſhop 
ta be confirmed. 

And by the rubrick : Whenſoever the biſhop ſhall give 
knowledge for children to be brought unto him for their 
confirmation; the curate of every pariſh ſhall either bring 
or ſend in writing, with his hand ſubſcribed thereunto, 
the names of all ſuch perſons within bis pariſh, as he. 
ſhall think fit to be preſented to the biſhop to be con- 
firmed, And if the biſhop approve of them, he ſhall 
confirm them, according to the form in the book of com- 
mon prayer, | N ” 


_— 


4+ And every one ſhall have a godfather or a godmo« 


ther, as 2 witaels of their confirmation, Rar, 


Can. 2 


Conge d' ellire. 


And no perſon ſhall be admitted godfather or god - 
mother to any child at confirmation, before the ſaid per- 
ſon ſo undertaking hath received; the holy nen 


29. 
5. Lord Coke ſays, If a man be baptized by the name 
of Thomas, and after at his confirmation by the biſhop 
be is named John; his name of conficmation ſhall ſtand 


good. And this was the caſe of Sir Francis Gawdie, 


chief juſtice of the court of common pleas ; whoſe name 
of baptiſm was Thomas, and his name of confirmation 
Francis; and that name of Francis by. the advice of all 
the judges he did bear, and afterwards uſed. in all his 0 
chaſes and grants. 1 nfl. 3 

But this ſeemeth to be 9 by the form of the pre- 
ſent liturgy. In the offices of old, the biſhop pronounced. 


the name of the child or perſon N es by him, and if 


he did not approve. of the name, or the perſon himſelf or 


his friends deſired it to be altered, it might be done by the 


biſhop's pronouncing a new name upon his miniſtering 
this rite, and the common law allowed the alteration ; but 
upon review of the liturgy at king Charles the ſecond's 
reftoration, the office of confirmation is altered as to this 
point, for now the biſhop doth not pronounce the name 
of the perſon confirmed, and therefore cannot alter it. 
Jobnſ. A. D. 1281, numb. 3. 

6. By the rubrick at the end of the office of conſirma- 
tion: There ſhall be none admitted to the holy com- 
munion; until ſuch time as they be confirmed, or be ready 
and defirous to be confirmed (9). = 


Cong d elite. 


2 GE & dre, in the language of Fin which. 


was introduced into our laws by William the Norman 


and his ſucceſſors, fignifieth leave to chuſe; and is the king's 
writ or licence to the dean and chapter to chuſe a biſhop, 


in the time of vacancy of the ſee, 
Conſecration of Churches. See Church, | 


thn. 


————— — 
— 
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CTonſiſtory. 
N . + 


60 S$ISTORY is the court chriſtian, or ſpiritual 
court, held formerly in the nave of the, cathedral , 


church, or in ſome chapel, iſle or portico belonging to 


it; in which the biſhop preſided, and had ſome o i | 


clergy for aſſeſſors and aſſiſtants, ' But this court now is 
held by the biſhop's' chancellor or commiſſaty, and b 
archdeacons or their officials, e ther in the cathedral church 
dt other convenient place of the dioceſe, for the hearin 
and determining of matters and tauſes of eccleſiaſtical cog- 
nizance, happening within that dioceſe. Ken, Par, Ant. 
Gloſſ. God. = 2 2 8 ae | 
From the conſiſtor peal is to the archbi | 
the province. Cid. . * e 2,104 | 4 


Conſolidation of Churches. See Union, 
A 11 110 439 ; 4 19 4 
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Conſultation," 


5 412 1 he £4 dv , 

ONSULTAT ION. is a,writ,, whereby, a,cauſe be-- 

—_ ing formerly e moved by prohibition out, of the ecclet 
a court or court chriſtian, to the king's, court, is, 
returned thither again. For if the judges of the king's. 
court, comparing the libel with the ſuggeſtion of the 
party, find the ſuggeſtion falſe, or not proved, and there- 
fore the cauſe ESI” from the court 
chriſtian ; then, upon this cenſultation or deliberation, they 
decree it to be retythed again; Whejeupop the writ in this 
Caſe obtained, is called a conſultation. Terms of the law. 

| Concerning which. it is enacted by the ſtatute, intitu 
« The Nays, of, the writ, of couſultation -, made in, t 
24 Ed. 1. as, followeth; I heręas eccle/ia/lical, judges, baue 
often ſurceaſed to prected in cauſes moved before tbem, by force, 
of the king's writ of probibition,, in, caſes. where remedy could 
not be given to complainants in the king's court, by any writ out 


of chantery, becauſe that ſuch plaintiffs were deferred of their 


* 
* 


9 


11ght and remedy in both courts, as well temporal as ſpiritual, 


10 thei r great damage, like as the king hath been advertiſed by 

the grievous complaint of bis ſubjetts à our lord the king. willath 

end commandah, that where ecclefia/tical judges do ſurteaſe in 
” | the 


Confultatton. 13 
the ofercaid eaſel; by ide Hulk pribibilien r e ini eig 
421 ork or the chief 1255 Four Lard the king for 
the time being, upon fight of the libel of tht Jame matter, at 
the inflarite of the plaintiff if they can ſet that the caſe cannot 
be redreſſed by any torit out of the thancery, but that the pi. 
| ritual court ought to determine th; maiters) ſhall write to the 
* 8 cecliſſaſtital judges befert wham the cauſe was firfl moved, that 
they proceed thertin, notwith}landing the king's prohibition di- 
rected to them before, ws hea; | | 
Upon fight of the libel) For (as it was beretofare held, 
agreeable to the libel ought the conſultation to be, An 
therefore in Heoſtins's 5 when the parſon ſued in the 
ſpiritual court for all the tithes, of ſuch a ground, and the 
defendant obtained a prohibition, upon ſurmiſe that th 
queen had been ſeiſed of two parts of the tithes, and hs 
granted them away, and that he had paid the two parts to 
the grantee, altho* the prohibition was for the two part 
only, yet when the parſon prayed conſultation for the thir 
part, it was denied, becauſe his conſultation could not be 
granted but according to his libel, and fo he muſt libel for 
his third patt' de novo, But Hobart leaves a query, on 
this caſe, whether be might not have bad a eonfultzriva, 
as to the third part only. And the very next year, in 
Berrie's caſe, where the 'parſon ſued for tithes of hay in 
ſpecie for a hundred acres; and in a prohibition iſſue was 
taken, whether the inhabitants had uſed to pay for all tithes 
of hay of all ancient meadows within the town a certain 
ratetithe; and the jury found there was ſuch a cuſtom for 
all the ancient meadows, ſaving for certain called Barto 
meadows, for which tithes had been paid in kind; 1 
that the party who was ſued for tithes in the ſpiritual court, 
had hay upon five acres of the Barton meadow ; it wag 
. reſolved, that if the jury had found againft the cuſtom 
generally, as they might well have done, the parſon ſhould 
have had his conſultation for all; but however as they 
found the truth diftributively, that he had cauſe to ſue in 
the ſpiritual court for one part, but not for the other, he 
had conſultation as to the Barton land; inaſmuch as the 
libel for tithes in ind for the hundred acres, was ſeveral, 
for all or any part; and therefore for fo much 'as was 
Barton, and out of the cuſtom, it was as well libelled, 
as if it had been for that alone. Gi. 1030. Hob. 115, 
194. 
*The reſolution upon this head, in Fuller's caſe, was as 
follows: When any libel in the eccleſiaſtical court con- 
tains many articles; if any of them do not belong to the 
GOqU | cognizance 
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Conſultation, 


cognizance of the court chriſtian, a prohibition may be 
anted generally; and upon mation made, . conſultation 
may be awarded as to things which do belong to the ſpi- 
ritual juriſdiction ;- for the writ of conſultation. with a 
guoad, is frequent and uſual. 12 Co, 44. 1 
If they can ſee that the caſe cannot be redreſſed] T his ſup- 

poſeth ſtrict examination of the matter; which is always 
made before conſultation awarded. For conſultations are 
the judgments of courts had upon deliberation, whereas 

\ prohibitions ate granted upon ſurmiſes. To this purpoſe 

it was ſaid by Vaughan chief juſtice, (YVaugh. 323.) ** We | 

find no record of prohibitions denied, for there is no entry 

made of motions not granted; but of prohibitions granted 

there is: which makes the granting of a prohibition. of - 1 

no great authority, unleſs upon adion rought a conſulta- 1 

| 

| 

{ 

| 

| 

| 


tion be denied upon demurrer. Gtb/, 1030. | 

It is on account of the great deliberation to be beſtowed 

on . theſe occaſions, and its being an award of the court 
and final, that no conſultation can be granted, though by 

all the judges, out of term; nor by any of them within 

the term, out of cou:t, as was reſolved in Fuller's caſe ; 

and lord Coke ſays, the name of the writ imports this, 

that the court upon conſultation among(t them ought to 

award it. Gi 1030. 12 Co. 414. th | 

And by the 50 Ed. 3. c. 4. Yhere a conſultation is once | 
duly granted upon a prohibition made to the judge of holy church, | 
the ſame judge may proceed in the cauſe by virtue of the ſame | 
confultat:on, notwithſtanding any other prohibition thereupon to 
him delivered : Provided a/ways, that the matter in the libel 
of the ſaid cauſe be not ingroſſed,, inlarged, or otherwiſe 
changed. | e 
Where à conſultation is once duly granted], H. 42 Flix. 

Sibley and Crawley, On a prohibition for tithes; the de- 
fendant ſhewed, that before that time the plaintiff had 
ſued in chancery, to ſtay it by Engliſh bill, and afterwards 
brought a prohibition there, and a conſultation was there 
granted, and that this prohibition is for the ſame cauſe, 
namely, for matter of diſcharge ; wherefore he prayed a 
conſultation upon this ſtatute, which requir-th, that con- q 
. tation being once duly granted, there ſhall not be another 
prohibition. But the court held, that, this cogſultation 

was not duly granted. according to the intent of the 
ſtatute ; becauſe the prohibition was not duly grantable 

there, and ſo out of the ſtatute: for it was not duly 

granted upon an Engliſh bill. And by the court, The: 

ttatute is to be intended where the conſultation is granted 

| | a | upon 
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Conſultation, 


upon examination of the matter, and not for the inſuffi» 


ciency of the proceedings. Whereupon it was awarded, 
that the prohibition ſhould ſtand. Cyv. Eliz. 736. 

And afterwards, E. 11 Ja. in the caſe of Tey and Cox, 
we find it laid Cown as a rule by the whole court of king's 
bench, that if it be apparent matter, that the confultation 


was not duly granted, then a new prohibition may be 


granted. 2 Brownl. 35. Mod. 917. Gibſ. 10371. 

Upon a prohibition made to the judge of holy church] But ſo, 
that the firſt conſultation hath been granted upon the 
matter or ſubſtance of the ſuggeſtion, and not'for default 
of form only. For in the caſe of Cox and Seymour, though 
the ſame ſuggeſtion had been made before, in four ſeveral 
pronibitions for the ſame land, and the ſame manner of 
tithing was alledged, and every of the four times conſul - 
tation had been granted; yet, becaufe it was in every 
inſtance only for default of proof within fix months, 
through negle& to have the witneſſes ready in due time 
according to Edward the fixth's ſtatute of tithes, and not 
upon the right or trial of the cuſtom ; the ſuggeſtion was 
held to be good, and a fifth prohibition grantable. And 
in the caſe of Stroud and Hoſeins, H. 6 Cha. (p) the ſame 
doctrine is laid down as follows: The ſtatute of the 50 
ET 3. is intended, where conſultation is granted upon the 
ſubſtance of the ſuggeſtion, being proved to be inſufficient 
in verdict, or non-ſuit after evidence; and not where it 
is granted for the infufficiency of the form of the ſug- 

eftion, or in the proceeding thereupon. « Which doctrine 

ad been alſo laid down before, in the 7 Fa. in the court 
of king's bench (q); namely, when a conſultation is 
granted upon any default of the prohibition in form, by 
miſpriſion of the clerk, or by miſpleading of any ftatute ; 
in that caſe, or fuch like, a new prohibition may be 
granted upon the ſame, libel: but if conſultation be granted 
upon the right of the thing in queſtion, there a new 


- prohibition ſhall not be granted upon the ſame libel, 


Gib/. 1031. 

But the next year, in the 8 7a. in the caſe of Dorw:od 
and Brikinden (r), the court ſeems to have gone ſomewhat 
farther than bare form. in the rule there laid down; viz. 


P 
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) Cre. Car. 208. ö 5 „ 
() 2 Brownl. 245. See alſo 2 Lb. 719. 
(r) 2 Breaund. 26. 2 „ 5 
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Conſuitaticn, 


If a man libel for tithes for divets years, and a prohibi- 
tion is granted for part of the, years, and after that a con- 
ſultation is awarded 3, vet the plaintiff, may have a new 
prohibition for the reſidue of the time, notwithſtanding 
the. ſtatute of the 50 Ed. 3. and that it be upon one ſelf 
ſame libel. II. N 

A caſe not unlike this, was T. 1 V. where. a prohibi- 
tion had been granted upon ſuggeſtion of a modus to pay 


2d. for every lamb falling in the pariſh ;, after which, con- 


ſultation was, alſo granted: then there was a motion. for 
a new prohibition, on ſuggeſtion of a modus of 2 d. for 
every lamb falling in a particular farm of the ſame pariſh, 
And though it is there ſaid, that if this modus had been 
found by the verdict, no conſultation, had been granted (2); 
yet the court inclined againſt a probibition by reaſon of 
this ſtatute. 2 Vent. 47. | 5 

The ſame judge may proceed. in the cauſe] Meſme le juge: 
It was obſerved, by Noy, in the caſe of Bury and Malling · 
ton (1), that though in the printed books, and alſo in the 
extract of the ſtatute in the time of R. 2. and in one-roll 
remaining in the tower, it is the ſame judge; yet in the 
parliament roll itſelf, it is only the eccleſiaſtical judge in 
general ; and he added, that if it were as in the printed 
books and extracts, yet this ſhould not be intended the 
ſame perſonal judge, but the ſame judge of cognizance of 


the ſame juriſdiction or cauſe; ſo as no new prohibition 


ſhall be grantable, after conſultation, though the biſhop 
or archdeacon conſtitute a new judge, or the party appeal 
from an inferior to a ſuperior. court. Which doctrine is 
agreeable to the reſolution in Bigge's caſe, in the 14 Fe. (4) 
where prohibition. was prayed, upon an appeal, after aon- 
ſultation, but was denied; and the court ſaid, that this 
act ought to have a reaſonable conſtruction, to be before 
the ſame judge, and for the ſame cauſe; that the appeal 
doth. only ſuſpend, the ſentence, but yet the ſame ſtands 
fill in force; that if a new prohibition ſhould be granted, 
upon an appeal, then upon ſeveral appeals three ot four 
prohibitions might be granted, which would be very in- 
convenient; and that the intent of the ſtatute was, that 


_—_— 


— 


(s) Though the modus be not found: as laid, yet if any 
mod us be found, it is a ſufficient ground for refuſing a con- 
ſultation. 1 T. Rep. 428. Brock v. Richard/on, 5 
[t) Poph. 159. Palm. 418. | | 
) 3 Bu. 182. Moor, 917. | 
| - | he 
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Fin. 1 11. See Hob. 298. 


Conlultation, - 


he which bath but one ſuit, ſhould not be infinitely trou - 
bled, Gib. 1031. | | | 

It is true, in the caſe of Davy and Cockam, in the 22 

2. (x) a new prohibition was prayed. (and, as is ſaid, 
obtained) after an appeal made; and that according to the 
reaſoning of Jones, becauſe although it was the ſame 
cauſe, and upon the ſame libel, yet it was before a new 
court, But it is to be obſerved, that the conſultation 
there had been granted for lack of form (namely, upon 
default of proof within fix months); in which caſe, as 
hath been already obſerved, a new prohibition after con- 
ſultation may be granted to the very ſame judge, notwith- 
ſtanding this ſtatute. And though in the caſe of Bowry 
and Wallington, as it ſtands reported by Popham (y), it 
was reſolved, that a new. prohibicion may be granted, if 
there be an appeal; yet this doth not contradict the former 
judgment, if we take in the two limitations that are there 
added; 1. That if he who appeals, prayeth a prohibition, 
he ſhall not have it; for then ſuits ſhall be deferred in in- 
finitum in the eccleſiaſtical courts. Nor, 2. If the pro- 
hibition and conſultation were upon the body of the mat- 
ter, and the ſubſtance of it; for otherwiſe, he ſhall be put 


many times to try the ſame matter; which is full of vex- 


ation. Gi. 1031. 

Be not engraſſed, enlarged, or otherwiſe changed] In the 
caſe of Denton and the counteſs of Clanricard, in the 18 
Ja. where the firſt libel was, that tithes had been paid 
time out of mind; and the ſecond libs] was, that the 
tithes had been paid for twenty, thirty, or forty years, 
and time out of mind: this was adjudged a change of the 
libel, as laying the foundation of a new title different 
from the former; and the whole court faid, that if the 
proceeded upon that addition, they would grant a vrohibe- 
tion, Grb/. 1031. (z) 

But when the libel was for tithe milk of eight cows; 
and upon a modus pleaded, prohibition and injunction 
were obtained ; and afterwards the ſame incumbent libel- 


led for the ſame tithe 1 ee the ſame perſon, only in- 


ſerting a leſs number of cows: this change in the libel 


* - 
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(*) 2 Roll. Rep. 500, ® 

(3) Pop. 159. | 1 

(z) For this laſt allegation would have given a new title by 
preſcription according to the civil law, 2 Roll. Rep. 207, 18 


Vor. did 


* 


17 


Convocation, 


did not make it a different abs: and therefore attach- 


ment upon the prohibition was granted. Gib/. 1032. (a) 
Conventicle. See Diſſenters, 


W Convocation, 


1. TH O' the word convocation be in itſelf of a general 
ſignification, and may indifferently be applied to 


any aſſembly which is ſummoned or called together after 


an orderly manner ; yet cuſtom (which in theſe matters 
is wont, to prevail) hath determined its ſenſe to an eccle- 
ſiaſtical uſe, and made it if not only, yet principally, to be 
reſtrained to the aſſemblics of the clergy. - | 

2. That the bop of every dioceſe had here as in all 
other chriſtian countries power to convene the clergy of 
his dioceſe, and in a common ſynod or council with them 
to tranſact ſuch affairs as ſpecially related to the order and 
government of the churches under his juriſdiction, is not 
to be queſtioned, Theſe aflemblies of the clergy were as 


old almoſt as the firſt ſettlement of chriſtianity amongſt 


us, and amidſt all our ocher revolutions continued to be 


held till the time of king Henry the eighth. 


What the biſhop of every dioceſe did within his own 
diſtrict, the archbi/hop of each province, after the 'king- 
dom was divided into provinces, did within his proper 
province. They called together firſt the biſhops, after- 
wards the other prelates, of their provinces ; and by de- 
grees added to theſe ſuch of their inferior clergy, as they 
thought needful. _ __ 

In theſe two aſſemblies of the clergy (the dioceſan ſynod; 
and provincial counci s) only the fpiritual affairs of the 
church were wont for. a long time to be tranſacted. So 
that in this reſpect therefore, there was no difference be- 
tween the biſhops and clergy of our own and of all other 
chriſtian churches. Our metropolitans and their ſuffragans 
acted by the ſame rules here, as they did in all other 
countries. They held theſe aſſemblies by the ſame power, 
convened the ſame perſons, and, did the ſame things in 
them. | | 


—_—— 
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(a) 1 Leon, 111. 


When 


Convocation, 


When the papal authority had prevailed here, as in moſt 
other kingdoms and countries in Europe, by the leave of 
our kings and at the command of the legates ſent from 
Rome, another and yet larger ſort of councils were intro- 
duced among us, of the bilkops and prelates of the whole 
realm. Theſe were properly national church councils ; 


and were wont to be held for ſome ſpecial deſigns, which 


either the pope, the king, or both, had to promote. by 


m. | | 

But beſides theſe ſynods common to us with all other 
chriſtian churches, and which were in their nature and end 
as well as conſtitution properly and purely eccleſiaſtical; 
two other aſſemblies there were of the clergy of this 
realm, peculiar to our own ſtate and country ; in which 
the clergy were convened, not for the ſpiritual affairs of 
the church, but for the good and benefit of the realm, 
and to act as members of the one as well as of the other. 
Now the occaſion of theſe was this: When the faith of 
Chriſt was thoroughly planted here, and the piety of our 
anceſtors had liberally endowed the biſhops and clergy of 
the church with temporal lands and poſſeſſions ; not only 
the opinion which they had of their prudence and piety 
prompted them to take the moſt eminent of them into 
their publick councils, but the intereſt which they had by 
that means in the ſtate made it expedient fo to do, and to 
commit the direction and management of offices and affairs 
.to them. 

Hence our biſhops firſt, and then ſome of our other 
prelates (as abbots and priors), were very early brought 
into the great councils of the realm, or parliament; and 
there conſulted and acted together with the laity. 

Thus were the greater clergy firſt brought into our ſtate 
councils, and made a conſtant or eſtabliſhed part of them. 
But in proceſs of time, our princes began to have a fur- 
ther occaſion for them. For being increaſed in- number, 
and with that in their wealth too, not only our kings, 
but the people began to think it reaſonable, that the clergy 
ſhould bear a part in the public burdens, as well as enjoy 
their ſhare of the public treaſure, 

Hence our Saxon anceſtors, under whom the church 
was the moſt free, yet ſubjected the lands of the clergy 
to the threefold neceſſity, of caſtles, bridges, and expedi- 
tions. And the granting of aids in theſe caſes, brought 
on aſſemblies of the clergy, which were afterwards diſtin- 


guiſhed by the name of convocation, Wake's State of the | 


: as 
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After the con -· 3. In the Saxon times, the lords ſpiritual (as well 24 


queſt till the 


the other clergy) beld by frankalmoigne, but yet made 


ale of Zu. 2. great part (as was ſaid) of the grand council of the nation; 


the ancient kings ſhould be changed into ſuch t 


being the moſt learned perfons that, in thoſe times of ig- 
norance, met to make laws and regulations, 

But William the conqueror turned the frankalmbigne 
tenures of the biſhops and ſome of the great abbots into 
baronies; and from thenceforwards they were 6bliged to 


. ſend perſons to the wars, or were aſſeſſed to the eſctage, 


(which was a fine or payment in money inſtead 2 
and were obliged to attend in parliament. And then the 
attendance was complained of as a burden. And this 
begat the grand quarrel in Henry the ſecond's time between 
the king and Thomas Becket. For the ftatute of 'Claren- 
don required ſuch attendance, which confirmed the eſcuage 
on them. For this they made many exceptions; and 
particularly, that the parliament took cognizance of 'trea- 
ſons and felonies : whereas the clergy, by a canon of the 
council of Toledo, were forbid to give judgment in caſes 
of blood. And therefore to obviate this objeQion, the 
conſtitutions of Clarendon permitted them to withdraw in 
ſuch caſes, | 

"Notwithſtanding this conceſſion, they ſtill objected 
againſt the 11th article of that ſtatute, which required 
them to be preſent until judgment was to be given. 

This article obliged them to attend; and therefore though 
they had excepted the caſe of blood, yet they knew their 
attendance confirmed their eſtates as baronies ; and th 
did not care that the munificence and frankalmoigne of 
enures. 
But notwithſtanding the quarrel with Becket. the aß 
prevailed that they ſhould continue baronies. Gilb. Exc 


44, 8, ©. | 

WT the following princes in their parliaments taxed 
them in reſpect of their baronies, 'after the ſame maiitier 
that they did thoſe of the laity. 

Yet ſtill, this reached only to the prelates and ſuperior 
clergy ; but the body of the clergy, that had ho baronies, 
and holding by frankalmoigne, were in a great 'theaſure 
exempt from the charges which were aſſelſe ] upon the 


| laity and were therefore by ſome other way to be brought 
er 


under the ſame obligation. 
In order hereunto ſeveral meaſures were taken, till at 


laſt they ſettled into that method which fially obtained, 


and ſet aſide the beceſſity of any other way. Firſt, the 
pope laid a tax upon the church for the uſe of the king; 
| | and 


Convocation, _ 


14 ©: 


his dioceſe, Then they agreed what they would do; 
and impowered firſt the biſhops, afterwards their arch- 
deacons, and finally proctors of their own, choſen for 
that end, to make the conceſſion for them. Yate; ut 


the counties, ſhould allo ſend their repreſentatives; an 
theſe were embodied in the other houſe, He deſigned to 
ave the clergy as a third eſtate ; and as the hiſhops were 
to ſit per bareniam in the temporal parliament, ſo thi 
were to fit with the inferior clergy in convocation, An | 
the project and deſign of the king was, that as the two b 
temporal eſtates charged the temporalties, and made law 
to bind all temporal things within this realm; ſo this 
other body ſhould have given taxes to charge the ſpiritual 
poſſeſſions, and have made canons to bind the eccleſiaſtical 
bod : To this end was the pramuniemtes clauſe (fo called 
from the firſt word thereof) in the ſummons to the arch- 
biſhops and biſhops, by which he required them to ſum- 
mon ſuch of their inferior clergy to come with them to 
parliament, as he then ſpecified and thought ſufficient to 
act for the whole body of the clergy. ie 
> This altered the Engliſh canvacation from the foreign 
ſynods ; for theſe were totally compoſed of the biſhops, 3 
who were paſtors of the church ; (for the clergy were re- N 
uno eſteemed only their aſſiſtants 3) and therefore the 
iſhops only were collected 22 compoſe ſuch foreign ſynods, 
bs | * | = 
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to declare what was the doctrine, or ſhould be the dicipline 
of the church, 

Edward the firſt projected, to have made the clergy one 
third eſtate, dependant on himſelf; and therefore not only 
called the biſhops, whom as barons he had a right to ſum- 
mon, but the reſt of the clergy, that he might have their 
conſent to the taxes and aſſeſſments made on that body. 

But the clergy foreſeeing they were likely to be taxed, 
alledged that they could not meet under a temporal au- 
thority, to make any laws or canons to govern the church. 
Ard this diſpute was maintained by the archbiſhops and 
biſhops, who were very loth the clergy ſhould be taxed, 
or that they ſhou!d have any intereſt in making eccleſia- 
ftical canons, which formerly were made by their ſole 
authority ; for even if thoſe canons had been made at 
Rome, yet, if they were not made in a general council, 
they did not think them binding here, unleſs they were 


' received by ſome provincial conſtitution of the biſhops, 


And though the inferior clergy, by this new ſcheme of Ed - 
watd the firſt, were let into the power of making canons ; 
yet they foreſaw they were to be taxed, and therefore 
Joined with the biſhops, in oppoſing what they thought an 
innovation, and in the end paid no obedience to the præ- 
munientes clauſe ; but the archbiſhops and biſhops threatened - 
to excommunicate the king. | \ 
He, and the temporal eſtate, took it ſo ill, that the 
clergy would not bear any part of the publick charge, that 
they were beforehand with them, and the clergy were all 
outlawed, and their paſſeſſions ſeiſed into the king's hands. 
This ſo humbled the clergy, that they at laſt conſented 
to meet. And to take away all pretence, there was a 
ſummons, beſides the pr emumentes clauſe to the archbiſhop, 
that he ſhould ſummon the biſhops, deans, archdeacons, 
colleges, and the whole clergy, of his province. From 
hence therefore the biſhops, deans, archdeacons, colleges, 
and clergy, met by virtue of the archbiſhop's ſummons ; 
which being an eccleſiaſtical authority, they could not 
object to. And ſo the biſhops and clergy came to convo- 
cation by virtue of the archbiſhop's ſummons ; they eſteem- 
ing it to be in his power, whether he would obey the 
king's writ or not: but when he had iſſued his ſummons, _ 
they could not pretend it was not their duty to come. 
But the premunientes writ was not diſuſed ; becauſe it 


directed the manner in which the clergy were to attend, 


to wit, the deans and archdeacons in perſon, the chapter 


by one, and the clergy by two proftors, 


80 
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So that the clergy were doubly ſummoned ; firſt by the 
biſhop, to attend the parliament z and, ſecondly, by the 
archbiſhop, to appear in convocation. « And that the arch- 
biſhop might not appear to ſummon them folely in pur- 
ſuance of the king's writ; he for the moſt part varied in 
his ſummons from the king's writ, both as to the time and 
place of their meeting. * 

And leſt it might be thought ſtil] (of which they were 
very jealous) that their power was derived from temporal 
authority, they ſometimes met on the archbiſhop's ſum- 
mons without the king's writ; and in ſuch convocation 
the king demanded ſupplies, and by ſuch requeſt owned 
the epiſcopal authority of convening; So that the king's 
writ was reckoned by the clergy no more than one motive 
for their convening. And if the archbiſhop in bis ſum- 
mons recited the king's writ, they proteſted againſt it, 
becauſe that was Jaying his authority on the king's writ, 
which "nl clergy would by no means endure ; for they 
would not conſent that the prince had any eccleſiaſtical 
authority to convene ſynods, but they allowed the king's 
writ to be a motive for the archbiſhop to convene, if he 
agreed in judgment with the king. hen 

And from henceforward, inſtead of making one ſtate 
of the kingdom, as the king defigned, they compoſed two 
eccleſiaſſical ſynods, under the ſummons of each of the 
archbiſhops ; and being forced into thoſe two ſynods be- 
- fore mentioned, they fat, and made canons by which each 
reſpective province was bound, and gave aids and taxes to 
the king. But the archbiſhop of Canterbury's clergy, and 
that of York, aſſembled each in their own province; and 
the king gratified the archbiſhops, by ſuffering this new 
body of convocation to be formed in the nature of a par- 
liament, The archbiſhop fat as king; his ſuffragans ſat 
in the upper houſe, as his peers ; the deans, archdeacons, 
and the proctor for the chapter, repreſented the burghers ; 
and the two proctors for the clergy, the knights of the 
ſhire, And ſo this body, inſtead of being one of the 
eſtates as the king deſigned, became an eccleſiaſtical par- 
liament, to make laws, and to tax the poſſeſſions of the 
church. Gilb. Exch. Ch. 4. 

But although they thus ſat as a parliament, and made laws 
for the church, yet they did not make a part of the par- 
liament properly ſo called. Sometimes indeed the lords, 
and ſometimes the commons, were wont to ſend to the 
| convocation for ſome of their body to give them advice in 
ſpiritual matters ; but ſtill this was only by way of advice : 

| C4 for 


Convoration. 
for the parliament have always inſiſted, that their laws, 
by their own natural force, bind the clergy; as the Jaws 


of all chriſtian princes did in the firſt ages of the church. 


Gilb. Exch. 60. 

And even the convocation tax did always paſs both 
bouſes of parliament; ſince it could not bind as a law, 
till it had the conſent of the legiſlature. Gilb. Exch, 
— | | | 
—— ſo in the Saxon times, if the ſubject of any laws 
was for the outward peace and temporal] government of 
the church; ſuch laws were properly ordained by the king 
and bis great council of clergy and laity intermixed, as 
our acts of (parliament ate ſtill made. But if there was 
any doctrine to be tried, or any exerciſe of pure diſcipline 
to be reformed, then the clergy of the great council de- 
. parted into a ſeparate ſynod, and there acted as the proper 
Judges, Only when they had thus provided for the ſtate 
of religion, they brought their canons from! the ſynod to 


the gteat council, to be ratified by the king, with the 


advice of his great men, and ſo made the conſtitutions of 
the church to be laws of the realm. — And the Norman 
revolution made no change in this feſpect. Xen. Ecci. 


Syn. 249. | 


The aft of ſub» 5. Thus the caſe ſtood, when the act of ſubmiſſion, 
miſſion of the 25 H. 8. c. 19. was made; by which it is enacted as fol- 


25 Hen. 8. 


clergy of this realm 


loweth: Hhere the king's humble and obedient ſuljedis the 

England, have not only acknowledged, 
according to the truth, that the convecation of the ſame alengy 
it, always hath been, and ought to be aſſembled only by the 
king's writ ; \ but alſo ſubmitting themſelves to the king's ma- 


Jelly, have. promiſed in verbo ſacerdotii that they will never 


from henceforth preſume to attempt, alledge, claim, or put in 
ure, enatt, promulge, or execute any new canons, conflitutions, 
ordinances, - provincial, or other, or by whatſoever name thty 
ſhall be called, in the convocation, unleſi the king's moſt royal 
afſent and licence may to them be had, to make, promulge, and 
execute the ſame, and that his maje/ly do give his moſt royal 
aſſent and authority in that behalf; It is therefore enafted, 


adccending to the ſaid ſubmiſſion, that they nor any of them 


* 


bd 


ſhall preſume to attempt, alledge, claim, or put in ure any 
con/litutions or ordinances provincial, by whatſeever name or 
names they may be called, in their convecations in time 


coming (which always ſhall be ofſembled by authority of the 
#ing's writ); unleſs the ſame. clergy may have the king's me/t 


royal aſſent and | licence, to make, promulge, and execute ſuch 
canons, conflitutions, and erdinances, provincial or ſynodal : 
| upon 
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in of every one of the ſaid clergy doing contrary to 
wh 5 and being there cenuict, to ſuffer impriſonment, 
and make fine at the king's will. 


Accordingly, 7. 8 Ja. It was reſolved upon this ſtatute, 
by the two chief juſtices and divers other juſtices,” at a 


committee before the lords in parliament; 1. That a con- 


vocation cannot aſſemble at their convocation without 
the aſſent of the king. 2. That after their aſſembly they 
cannot confer, to conſtitute any canons without licence 
of the king. 3. When they upon conference conclude 
any canons, yet they cannot execute any of their canons 
without the royal aſſent. 4. That they cangot execute 
any aſter the royal aſſent, but with theſe four limitations; 
(x) that they be not againſt the prerogative of the king; 
nor (2) againſt the common law; nor (3) againſt any 
ſtatute law; nor (4) againſt any cuſtom of the realm. 
All which appeareth by the ſaid ſtatute : And this (Coke 
ſays) was but an affirmance of what was before the ſaid 
ſtatute; for it was held before, that if a canon be againſt 
the law of the land the biſhop ought to abey the com- 
mandment of the king, according to the law of the land. 
12 Co. 72. 

And therefore by this act the clergy being reſtrained 
from making any canons or conſtitutions in their convo- 
cations without the king's licence, the power as to this 
particular, which was before lodged in the hands of the 
metropolitan, is now put into the hands of the king, who 
having by authority of bis writ commanded the archbi- 
ſhops to ſummon them for ſtate purpoſes (as the tenor of 
his writ ſhews), has it now in his own. breaſt whether 
he will let them act at all as a church ſynod or no. 
They are a convocation by the writ of ſummons, but a 
council properly ſpeaking they are not, nor can they le- 
| pally act as ſuch till they have obtained the king's licence 
o to do, Wake: ut ſupra. 


6. Only parſons, vicars, and perpetual curates, ate Election. 


capable of giving their votes in chuſing proctors for the 
dioceſan clergy. Tohn/. 150. 

If any member of the convocation, who is.a proctor, 
dies ; the archbiſhop iſſues his mandate to the biſhop. of 
that dioceſe to elect another ; and this, by virtue of the 
power inherent in him to ſummon his ſuffragan diſhops ; 
who being to obey him in all things lawful and honeſt, 
and the clergy their biſhop in the like manner, they by 
that command make an election to ſupply the place of one 
of their proctors. Gib. Exch. 58, 59, lo 
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Two houfer, 


_ their ſervants and familiar that come with them to ſuch con- 


king's writ, and their ſervants and familiars, ſhall for ever 


a enjoy, and were wont to enjoy, or in time to came ought 


Convocation. 


7. In the province of Canterbury there are only two 
proctors returned for each dioceſe : in thoſe dioceſes where 
there are ſeveral archdeaconries, two are nominated by the 
clergy of each archdeaconry ; and out of theſe, two are 
iro 24 to ſerve as proctors for the whole dioceſe. But in 
the province of York, two proctors are ſent to convo- 
cation for every archdeaconry ; otherwiſe the number 
would be ſo ſmall, as ſcarce to deſerve the name of a pro- 
vincial ſynod. By this means it comes to pals, that the 
parochial clergy have as great an intereſt in convocation 
there, as the cathedral clergy, Whereas in the pro- 
vince of Canterbury, the lower houſe of convocation 
confiſteth of twenty-two deans (taking in Weſtminſter 
and Windſor), twenty-four proQtors of the chapters, 
fifty three archdeacons, in the whole ninety-nine of the 
cathedral clergy; and there are but at the ſame time 
forty-four proctors for the parochial clergy. Johnſ. 150. 
Wake 34. | | 

8. Anciently the lower clergy ſat in the ſame houſe 
with the biſhops; and in the province of York, the 
biſhops and other clergy do fit in the fame houſe ſtill, 
Fohnſ. 149. 

But in the province of Canterbuty (as hath been ſaid), 
they conſiſt of two houſes; the upper houſe, where the 
archbiſhop and "biſhops fit; and the lower houſe, where 
the reſt do ſit. 4 /. 322. | 
And as there ate two houſes of convocation, ſo there 
are two prolocutors, one of the biſhops of the higher 
Houſe, choſen by that houſe : another of the lower houſe, 
and preſented to the biſhops, for their prolacutar. | 4 Inf. 
323. | 

9. By the ſtatute of 8 Hen. 6. c. 1. Becauſe the pre- 
lates and clergy of the realm called to the convocation, and 


vocation, oftentimes be ar reſled, moliſted, and inguieted; our 
lord the king, willing to provide for the ſecurity and quieineſs 
of the ſaid prelates and clergy, at the ſupplication of the ſame 
prelates and clergy, and by the aſſent of the great men and 
commons of the realm, hath ordained and eftabliſhed, that all 
the clergy hereafter to be called to the convocation by the 


bereafter fully uſe and enjoy ſuch liberty or defence in coming, 
tarrying, and returning, as the great men and commonalty of 
the realm, called or to be called to the king's parliament, 


te enjoy. 
And 


Convocatton, 

And in the journals of the houſe of lords, we find ſe- 
yeral applications to their lordſhips for redreſs in caſes 
where this liberty of the convocation clergy hath been in- 
vaded; which their lordſhips have accordingly granted, 
Gib. 931, | 


10. In convocation, thoſe who are abſent, by leave or "Ro" 


connivance, are allowed to vote by proxy; and the biſhops 
who hold leffer dignities in commendam, can conſtitute 
any perſon that is member of the lower houſe to vote 
there as their proxy, for ſuch deanries or archdeaconries 
2s they hold by commendam. Tohn/. 142. 


11. Can. 139. Whoſoever ſhall affirm, that the ſacred General power. 


ſynod of this nation in the name of Chriſt, and by the 
king's authority aſſembled, is not the true church of 
England by repreſentation ; let him be excommunicated, 
au not Nr until he repent and publickly revoke that 
his wicked error. 

Can. 140. Whoſoever ſhall affirm, that no manner of 
perſon, either of the clergy or laity, not being themſelves 
particularly aſſembled in the ſaid ſacted ſynod, are to be 
ſubject to the decrees thereof in cauſes eccleſiaſtical (made 
and ratified by the king's fupreme authority) as not having 
given their voices unto them ; let him be excommunicated, 
and not reſtored until he repent and publickly revoke that 
his wicked error. | | | 

Can. 141. Whoſoever ſhall affirm, that the ſacred ſynod 
aſſembled as aforeſaid, was a company of ſuch perſons'as 
did conſpire together againſt godly and religious profeſſors 
of the goſpel, and that therefore both they and their pro- 
ceedings, in making of canons and conſtitutions in cauſes 
eccleſiaſtical by the king's authority as aforeſaid, ought to 
be deſpiſed and contemned, the ſame being ratified con- 
firmed and injoined by the ſaid regal power ſupremacy 
and authority; let them be excommunicated, and not 
reſtored until they repent and publickly revoke that their 
wicked error. | 


12, Lord Coke ſays, a convocation may make conſti- No power to 


tutions, by which thoſe of the ſpiritualty ſhall be bound, 
for this, that they all, either by repreſentation or in per- 
ſun, are preſent ; but not the temporalty, 12 Co. 73. 
And in the caſe of Matthews and Burdett, H. 1 Ann. 
In the-primitive church, the laity were preſent at all ſynods. 
When the empire became chriſtian, no canon was made 
without the emperor's conſent. The emperor's conſent 
included that of the peaple; he having in himſelf the 
whole legiſlative power, which our kings wy —_— 
. | crc» 


bind the temps» 


Nox agzin the 1g. The convocation can do nothing 2gainſt the law of 
Jaw ot the kant the land; for no part of the law, be it common law, of 


Appeal to the 
convocation, 


Their decline. 


' ſhall be final, as that the matter ſo determined ſhall 


- ſelves in convocation as aforeſaid, theſe aſſemblies were 


Convocation. 


Therefore if the king and clergy make 2 canon, it binds 
the clergy in re eceleſiaſtica, but it doth not bind laymen ; 
they are not repreſented. in conyocation, their conſent 
being neither given nor aſked. 2 Salt. 412. WE». 
And in Cx caſe, M. 1700. By Wright lord keeper ; 
The canons of à convocation. dq pot bind the laity with» 
out an act of parliament. 1 Pere . 32. 
And finally, in the caſe of Hrggleten and Croft, M. 10 
Gee. 2. it was determined by the ungnimous reſolution of 
the court of kipg's bench, that ſuch canons do not proprig 
vigore bind the laity. Str. 1056. 


ſtatute law, can be abrogated or altered without act of 
parliament. 12 Co. 73. en 

And by the ſtatute of 25 H. 8. « 19. it is provided, 
that no canons, conſtitutions, or ordinances ſhall be made 
or put in execution within this realm, by authority of the 
convocation of the clergy, which ſhall be co Mrariant or 
repugnant to the king's prerogative royal, or 4 cuſtoms, 
laws, or ſtatutes of this realm (5). | 

14. By the 24 #.8. c. 12. (concerning appeals) it is 
enacted, that in all cauſes teſtamentary, matrimonial, or 
of tithes, depending in the ecclefiaſtical courts, which 
ſhall touch the king, the party grieved may appeal to the 
upper houſe of conyocation being then convocate by the 
king's writ, or next enſuing, within the province; ſo that 
ſuch appeal be taken by the party grieved within fifteen 
days next after judgment given: and that determination 


never after come in queſtion and debate, to be examined 
in any other court, J | 
15. The convocatign uſually continueth during the 
time of parliament; but as Dr. Warner obſerves the par- 
liament and convocation are ſeparate bodies, independent 
on one another, and called together by different writs ; 
and therefore the diſſolution. of the parliament doth not 
neceſſarily, or in any reſpeR, diſſolve the convocation ; 
ſo that they may continue to fit longer than the parliament 
if the king pleaſes. 2 Warn. 535. 

16, Finally, the clergy having continued to tax them- 


— 9 


6 


(60 This ſtatote was declaratory of the old common law. 


12 Rep. 72. 1 BY. Com. 279. 
| regularly 


Convocation, 

larly kept up till the act of the 13 C. 2. c. 4. was 
— when the clergy gave their Jaſt ſubſidy ; it being 
then judged more advantageous to continue the taxing 
them by way of a land tax and poll tax, as it had been in 
the time of the long parliament during the civil wars. 
Gib. Exch. 56. | 

And in the year 1664, by a private agreement between 
Sheldon archbiſhop and the lord chancellor Clarendon and 
other the king's miniſters, it was concluded, that the 
clergy ſhould filently wave the privilege of taxing their 
owh body, and permit themſelves to be included in the 
money bills prepared by the commons, And this hath 
made convocations unneceflary to the crown, and incoge 
ſiderable in themſelves. 2 Warn. 611, 612. 

And fince that time the clergy have been allowed to 
vote in chufing knights of the ſhire, as other freeholders, 
which in former times they did not. Tohn/. 150. 

And from that time the convocation hath never paſſed 
any ſynodical act; and from thenceforth until the year 
1700, for the moſt part they were only called, and very 
rarely did ſo much as meet together in a full body, and 
with the uſual ſolemnity. It is true that during the re- 
mainder of king Charles the ſecond's reign, when the 
office of prolocutor was void by death or promotion, ſo 
many of the lower houſe came together as were thought 
ſufficient to chuſe a new one; and thoſe members that 
were about the town commonly met, during parliament, 
once a week, had prayers read, and were formally con- 
tinued till the parliament was diflolved, and the convo- 
cation together with it. And in king James the fecond's 
time, the writs iſſued out of courſe, but the members 
did not meet, In the year 1689, after the acceſſion of 
king William and queen Mary to the throne, a convo- 
cation was not only called, but begaa to fit in due form; 
but their reſolutions came to nothing. And from thence 
till the year 1700, they were only called, but- did not 
meet : but in that year, and ever fince, at the meeting 
of the parliament, the convocation of the clergy hath 
likewiſe been ſolemnly opened, and the lower clergy have 
been permitted to form themſelves into a houſe, and to 
chuſe their prolocutor; nor have they been finally diſ- 


. miſled ſo ſoon as that ſolemnity was over, but continued 


from time to time, till the parliament hath broke up or 
been diſſolved. And now it ſeems to be agreed, that 
they ate of tight to be aſſembled concurrently wich par- 


' liaments, and may act and proceed as provincial-cauncils, 


when 


Courts. 
when his majeſty in his royal wiſdom ſhall judge it ex- 
pedient. Jobnſ. 141, 2, 3. 


Cope. 


OP ſignifieth in general a canopy, or vaulted cover - 

ing; and from thence ſeemeth to have been transferred 
to denote that veſtment of the prieſts, which covereth 
the back and ſhoulders. 


Corody, 


A Corody is an allowance of meat, bread, drink, money, 
cloathing, lodging, and ſuch like neceflaries for 
ſuſtenance. Terms of the law. | 
It is ſometimes certain; where the certainty of things is 
ſet down; ſometimes uncertain, where the certainty is 
not ſet down. Id. | 
Some corodies began by grant made by one man to 
another; and ſome are of common right, as every foun- 
der of abbies or religious houſes had authority to aſſign 


ſach in the ſaid houſes for ſuch perſons as he ſhould 


appoint, Ia. | | 
Corodies are turned into penſions and money at this 
day. Maud, b. 2. c. 2» | 


Corſe preſent. See Portuarp, 
Council, See Sunod. 


Courts. 


T HIS title treateth only of the juriſdiction of the 
eccleſiaſtical courts in general; the law concerning 
the ſeveral particulars, is inſerted under the reſpective 


10 titles: 


Courts, 


titles : as concerning the ſeveral kinds of courts, under 


the titles, = convecation, viſit tion, arches, audience, 
ac 


prerogative, faculty, peculiar; concerning the officers, under 
the titles archdeacon, chancellor, commiſſary, vicar general, 
official, ſurrogate, advocate, regi/ler, proctor, apparitor ; 
concerning the practice and manner of proceeding, under 
the titles caveat, libel, citation, evidence, ſentence, fees, ap- 
peal, prohibition, conſultation; concerning the judgment 
and execution of the ſentence, under the titles penance, 
ſuſpenſion, excommunication, interdit?, deprivation, degrada- 
tion, ſequeſtration ; and ſuch like. 
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1. For the firſt three hundred years after Chriſt, the Origia of the 


diſtinction of eccleſiaſtical or ſpiritua! cauſes, in point of 


tinction was heard of in the chriſtian world; for the 
cauſes of teſtaments, matrimony, baſtardy, adultery, and 
the reft, which are called eccleſiaſtical or ſpiritual cauſes, 
were merely civil, and determined by the rules of the 
civil law, and ſubject only to the juriſdiction of the civil 
magiſtrate. But after the emperors were become chriſtian, 
out of a zeal and deſire they had to grace and honour 
the learned and godly biſhops of that time, they were 
pleaſed to ſingle out certain ſpecial cauſes, wherein they 
r juriſdiction to biſhops; namely, in caſes of tithes, 

auſe paid to men of the church; in cauſes of matri- 
mony, becauſe marriages were for the molt part ſolemni - 
zed in the church; in cauſes teſtamentary, becauſe teſta- 
ments were many times made in extremis, when church- 
men were preſent giving ſpiritual comfort to the teſtator, 


and therefore they were thought the fitteſt perſons to take, 


the probates of ſuch teſtaments: and ſo of the reſt. Yet 
theſe biſhops did not then proceed in theſe cauſes accord- 
ing to the canons and decrees of the church, (for the 
canon law was not then made,) but according to the rules 
of the imperial law, and as the civil magiſtrate proczeded 
in other cauſes. Dav. 95. 


ecclefiaftical ju. 
juriſdiction, did not begin ; for at that time no ſuch dif-. 


2. Accordingly in this kingdom, in the Saxon times, Origin thereof 


before the Norman conqueſt, there was no diſtinction of withio this 
mo io parti · 
cuiars, 


juriſdictions; but all matters, as well ſpiritusl as temporal, 
were determined in the ceunty court called the ſheriff's 
tourn, where the biſhop and earl (or in his abſence the 
ſheriff) (at together; or elſe in the hundred court, which 
was held in like manner before the lord of the hundred 
and eccleſiaſtical judge. Examin. of the ſcheme of ch. pow. 
15. Duck. 307, 1 Warn. 274. 2 Still. 14. Gad. 96. 


Jebnſ. 246, 
For 
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diſtinct kingdoms. The archdeaconties, when firſt ſet- 


politan and the biſhop, as great councils at the pleaſure of 


on the very calends of May, Ken, Eccl. Syn. 233; 4. 


yet do in parliament. And as the biſhop had twice in the 


'biſhop of that dioceſe among the clergy. | For in thoſe 


And among the laws of king Henry the firſt, it is or- 


: Courts, 
For the eccleſiaſtical officers took their limits of juriſ- 


dition, from a like extent of the civil powers, Moſt of 
the old Saxon biſhopricks were of equal bounds with the 


tled into local diſtricts, were commonly fitted to the re- 
ſpective counties. And rural deaneries, before the con- 
queſt, were correſpondent to the political tithings. Their 
ſpiritual courts were held, with a like reterence to the 
adminiſtration of civil juſtice, The ſynods of each pro- 
vince and dioceſe were held at the diſcretion of the metro- 


the prince, The viſitations were fiſt united to the civil 
inquiſitions in each county; and afterwards, when the 
courts of the ear] and biſhop were ſeparated, yet till the 
viſitations were held like the ſheriff's tourns twice a year, 
and like them too after eaſter and michaelmas, and ſlill 
with nearer likeneſs the greater of them was at eaſter, 
The rural chapters were alſo held like the inferior courts 
of the hundred, every three weeks; then, and like them 
too, they were changed into monthly, and at laſt into 
quarterly meetings. Nay, and a prime viſitation was 
held commonly, like the prime folcmote or ſherift's tourn 


And accordingly Sir Henry Spelman obſerves, that the 
biſhop and the earl fat together in one court, and heard 
jointly the cauſes of church and commonwealth; as they 
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year two general ſynods, wherein all the clergy of his 
dioceſe of all ſorts were bound to reſort for matters con- 
cerning the church; ſo alſo there was twice in the year g 
general aſſembly of all the ſhire for matters concerning 
the commonwealth, wherein without exception all kinds 
of eſtates were required to be preſent; dukes, earls, ba- 
rons, and ſo downward of the laity; and eſpecially the 


days the temporal lords did often ſit in ſynods with the 
biſhops, and the biſhops in like manner in the courts of 
the temporalty, and were therein not only neceſſary, but 
the principal judges themſelves. Thus by the laws of 
king Canutus, the ſhyre-gemot (for ſo the Saxons called 
this aſſembly of the whole ſhire). ſhall be kept twice a 
year and oftner if need require, wherein the biſhop and 
the -alderman of the ſhire ſhall be preſent, the one ta 
teach the laws of God, the other the law of the land.“ 


28228252588 


dained * firſt, let the Jaws of true chriſtianity (which 
| e we 


wn 
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Courts. 


we call the eccleſiaſtical) be fully executed with due ſatiſ- 
faction; then let the pleas concerning the king be dealt 
with; and laſtly, thoſe between, party and party: and 
whomſoevet the church ſynod ſhall find at variance, let 
them either make accord between them in love, or ſe- 


queſter them by their ſentence of excommunication.” 


Whereby it appexreth, that eccleſiaſtical cauſes were at 
that time under the cognizance of this court. But theſe, 
be ſays, he takes to be ſuch eceleſiaſtical cauſes, as were 
grounded upon the eccleſiaſtical laws made by the kings 


| themſelves for the government of the church (for many 


ſuch there were in almoſt every king's reign),. and not 
for, matters riſing out of the Roman canons which haply 
were determinable only before the biſhop and his mi- 
niſters.— And the biſhop firſt gave a ſolemn charge to the 
people touching eccleſiaſtical matters, opening unto them 
the rights and reverence of the church, and their duty 


therein towards God and the king, according to the word 


of God. Then the alderman in like manner'related unto 
them the laws of the land, and their duty towards God, 
the king, and commonwealth, according to the rule and 


tenure thereof. Religuiz Spelm. 13, 53, 54+ 


3. The ſeparation of the eceleſiaſtical from the tem- Wi nam the 
poral courts, was made by William the conqueror. And conqueror's 
as from thence we are to date this great alteration in our charter of ſepa= 


conſtitution ;/ it is judged neceſſary to recite the charter of 
ſeparation-verbatim ; which is as followeth : 

« WiLLItLMUs, Dei gratia, rex Anglorum, R. Bai- 
nardo et G. de Magnavilla, et P. de Valoines, cæteriſque 
meis fidelibus de Eſſex et Hertfordſchire et de Middleſex, 
ſalutem. Sciatis vos omnes, et c#teri mei fideles qui in 


Anglia manent, quod epiſcopales leges, quz non bene, 


nee ſecundum ſanctorum canonum precepts, uſque ad 
mea tempora iu regno Anglorum fuerunt, communi concilio 
et concilio archiepiſcoporum [ meorum] et ſceterorum (c)] 
epiſcoporum, et abbatum, et omnium principium regni 
mei, emendandas judicavi. Propterea mando, et regia 
auQoritate præcipio, ut nullus epiſcopus, vel archidiaconus, 
de legibus epiſcopalibus amplius in Hundret placita te- 


neant; nec cauſam que ad regimen animarum pertinet, 


ad judicium ſecularium hominum adducant: ſed quicun- 
que ſecundum epiſcopales leges, de quacunque Cauſa vel 
culpa interpellatus fuerit, ad locum quem ad hoc epiſcopus 
elegerit et nominaverit, veniat ; ibique de cauſa vel culpa 
ſua reſpondeat, et non ſecundum Hundret, ſed ſecundum 
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eanones et epifcopales leges, et rectum Deo et epiſcops 
ſuo faciat. Si veto aliquis, per ſuperbiam elatus, ad juſtt- 
tiam epiſcopatem \enice contempſerit, et noluerit ; voce- 
tur ſemel, er ſecundo, et tertio: Quod fi nec fic ad emenda- 
tionem venerit, excommunicetur; et fi opus fuerit ad hoc 
*vindicandum, fortitudo et juſtitia regis vel vicecomitis ad- 
hibeatur: Ille autem qui vocatus ad juſtitiam epiſcopi veniie 
noluerit, pro unaquaque vocatione legem epiſcopalem 
emendabit. Hoc etiam defendo, et mea auctoritate inter- 
dico, ne ullus vicecomes aut præpofitus, ſeu miniſter regis, 
nec aliquis Jaicus homo, de legibus quæ ad epiſcopum per- 
'tinent, ſe intromittat; nec aliquis laicus homo alium homt- 
nem ſine jufticia epiſcopi ad judicium adducat: Judicium vero 
in nullo loco portetur, niſi in epiſcopali fede, aut in illo loco, 
quem epiſcopus ad hoc conſtituerit. Spelm;V. 2. p. 14 (4%) 
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(4) WILLIAu, by the grace of God king of the Engliſh, 
to R. Bainard, and G. De Magnavilla and P. De Valoines, 
and to my other liege men of Eſſex and Hertfordſhire and ff 
Middleſex, bealth. Know ye all and other my liege men wh 
"dwell in Englaod, that the epiſcopal laws which have not been 
well (adminiſtered) nor according to the precepts of the holy 
canons, up to my time, in the kingdom of England, I have 
thought fit to have amended in a common council and council 
of my archbiſhops and other biſhops and abbots, and all ihe 
principal men of my kingdom. I therefore order and by 
royal authority command that no biſhop or archdeacon longer 
bold pleas of the laws epiſcopal in the hundred, or draw a 
cauſe which belongs to the government of ſouls te the jadg- 
ment of ' ſecular men: but whoſoever ſhall be abuts ex 
according to the epiſcopal laws, touching any cauſe or fault 
- whatſoever, let him come to a place which the biſhop for 
this mall have choſen and named, and there let him an- 
fwer touching his cauſe or fault; and not according to the 


hundred, but according to the canons and epiſcopal laws, | 


let him do right both to God and his biſhop. But if any 
one elated through pride ſhall have contemned or refuſed 0 
come to the epiſcopal juriſdiction, let him be ſummoned once 
and a (ſecond and third time; and if. be hall not then come to 
make amends, let him be excommunicated, And if need 
mall be to en force this, let the power and juriſdiction of the 
king or ſheriff be reſorted to: and he who having been ſum- 
moned to the joriſdiction of the biſhop ſhall have refuſed to 


come, ſhall make amends to the epiſcopal law for every ſum- 


mons. This alſo 1 forbid and hy my authority interdict. ther 
20 ſheriff or reeve or officer of the king, nor any layman, do 
zntermeddle with the laws which beloog to the biſhop, noc 
any laywan do draw another may to jadgmept except by the 
Juriſdiction of the biſhop: and let judgment be given in vo 


- 


place bu: in. the epiſcopal ſeat, or in that plact which ihe 
biſhop ſor this fhall have appointed; Fa 
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of legates into England, unleſs the king ſhould require it. 
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This charter, Mr, Selden ſays, was recited in a eloſe roll 
of ws Richard the Second. and then confirmed. Str. 669. 


or upon the conqueſt made by the Normans, —— 
ments 2 


con q ueſt. 


pope took the opportunity to ufurp upon the liberties of 
the crown of England. For the conqueror came in with 
the pope's banner, and under it won the battle. Where- 
upon the pope ſent two legates into England, with whom 
the conqueror called a ſynod, depoſed Stigand archbiſhop 
of Canterbury becauſe he had not purchaſed his pall from 
Rome, and diſplaced many biſhops and abbots to make 
room for his Normans. This admiſſion of the pope's le- 
ates, firſt led the way to his ufurped juriſdiction in Eng- 
Pad ; yet no deciees paſſed or were put in execution, 
touching matters eccleſiaſtical, without the royal aſſent; 
nor would the king ſubmit himſelf io point of fealty to the 
pe, as appears by bis epiſtle to Gregory the ſeventh. 

et in his next ſucceſſor's time, namely in the time of 
king William Rufus, the pope by Anſelme archbiſhop of 
Canterbury attempted to draw appeals to Rome, but pre- 
vailed not. Upon this oceaſion it was, that the king told 
Anſclme, that none of his biſhops ought to be ſubject to 
the pope, but the pope himſelf _ to be ſubject to the 
emperor; and that the king of England had the ſame 
abſclute liberty in his dominions, as the emperor had in 
the empire. Yer in the time of the next king, to wit, 
king Henry the firſt, the pope uſurped the patronage and 
donation of biſhopricks, and of all other benefices eccle- 
ſiaſtical. At which time Anſelme told the king, that the 
patronage and inveſtiture of biſhops was not his right, 
becauſe pope Urban had lately made a decree, that no lay 
perſon ſhould give any eccleſiaſtical benefice. And after 
this, at a ſynod held at London, in the year 1107, a de- 
cree was made, unto which the king aſſented (ſaith Mat- 
thew Paris), that from thenceforth no perſon ſhould be 
inveſted in a biſhoprick by the giving of a ring and paſ- 
toral ſtaff (as had been before), nor by any lay hand. 
Hereupon the pope granted, that the archbiſhop of Can- 
terbury for the time being ſhould be for ever legatus na- 
tus: and Anfelme for the honour of his ſee obtained, that 
the archbiſhop of Canterbury ſhould in all general. coun- 
cils fit at the pope's foot, as alterius orbis papa, or pope of 
this part of the world. Yet after Anſelme's death, this 
ſame king gave the archbiſhoprick of Canterbury to Ro- 
dolph biſhop of Lendon, and inveſted him by the ring and 
piſtoral ſtaff; and this, becauſe the ſucceeding popes had 
broken pope Urban's promiſe, touching the not ſending 
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And in the time of the next ſucceeding king, to wit, king 
Stephen, the pope gained appeals to the court of Rome; 


for in a tynod at London, convened by Henry biſhop of 
"Wincheſter the pope's legate, it was decreed, that appeals 


ſhould be made from provincial councils to the pope: be- 


fore which. time, appeals to Rome were not in uſe. Thus 


did the pope uſurp three main points of juriſdiction, upon 
three ſeveral kings after the conqueſt (for of king Wil- 
nam Rutus he could gain nothing), via. upon the con- 
queror, the ſending ef the legates or commiſſioners to hear 
and determine eccleſiaſtical cauſes; upon Henry the firſt, 
the donation and inveſtiture of biſhopricks and other be- 
nefices; and upon king Stephen, the appeals to the court 
of Rome. And in tre time of king Henry the ſecond, 
the pope claimed exemption of clerks from the ſecular 

er. And, finally, in the time of king John, he took 


te crown from eff the king's head, and compelled him to 


accept his kingdom from the pope's donation, God. 96. 


by the 5. Nevertheleſs all this obtained not without violent 


ftatutes of 


ſtruggle and oppoſition: and this cauſed the ſtatutes of 
proviſors to be made, in the reigns of king Edward the 
third and king Richard the ſecorid. By the former of 
which, (namely, the ſtatute of the 27th £6. 3. c. 1.) it is 
enacted as followeth : p 
Becauſe it is ſbeu ed to our lord the king, by the grievaus 
and clamerous complaints of the great men and commons of the 
realm, how that dit er, of the people be drawn out of the realm, 
to anſwer of things whereof the cognizance pertaineth ta the 
ting's caurt;, and alfo that the judgments given in the fame 
court be impeached in ant her court, in prejudice and difheriſon 
ee eee e and of all the peaple of 
1s ſaid realm, and to the unding and defiruftion of the com- 
mon law of the ume realm at all times uſed : Whereupon, upon 
good deliberation bad with the great ment. and other men of his 
ſaid council, it 1s aſſented and accorded, that all the peaple of 
the king's ligeattce of uhat condition that they be, which l 
draw any aut of the realm in plea, whereof the copnizance per- 
taineth to the king's court, or of things whererf judgments be 
given in the king court, or which do ſue in any ether court 
#0 defeat or impeach the judgments gi ven in the king's court, 
Hall have a day, containing a ſpace af two-months,, by warn» 
ing tobe made to them, to appear befors the king and his council, 
er in his chancery, or before the king's juſtices of the one bench 
or the other, or before other the king's guſtices which #0 the 
fame ſhall be deptted, to anſtuer in their proper perſons to the 
king, of the contempt" done in this behalf. And if they come 
not at the ſaid day in their proper perſon te be: at the low ; 
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they, their procurators, attornies, executors, notaries, and 
maintainers, ſhall from that day forth be put out of the king's 
proteclion, their lands and goods forfeit to the king, and thiir 
bodies whereſoever they may be ſound ſhall be taken and impri- 
and ranſomed at the king's will, and upon the ame a 
writ ſhall be made to tale them by their bodies, and to ſeize 
their lands goods and poſſeſſions into the king's hands; and i) 


it be returned that they be not found, they pl be put in ei. 


gent and outlet. Provided, that at what time they com 
before they be outlawed, and will yield them te the king's priſen 
to be juſtified by the law, and to receive that which the court 
[hall award in this behalf, they ſhall be therets received j the 
forfeiture of lands and goods abiding in their force, if” they as 
not yield them within the ſaid tibo months as js aid. 
And by the other ſtatute, viz. 16 Ric. 2. e. 5. (which 
the pope called execrabile fatutum, and the paſſing thereof 
fſedum et tur pe fucinui) it is enacted, that if any h pure 


chaſe or purſue, or cauſe to be purchaſed or purſued, im the 
court'ef Rome or elſewhere; any tranſlations of — + Serb 
any other things whatſoever which touch the ling, again/! hies, . 
his crown and bis regality, or his realm; „ they which being 


ceſſes, ſentences of excommunication, bulls, inſtrit 


within the realm or them reteive, or make theriof notification, 
or any other exicution whatſdever. within the ſaid" realm or 
without : they, their notaries, procurators, maintainers, \abet= 
ters, fautors, and counſellors, ball be put out of the ling 
protection, and their lands and goods forfeited to the ling, aud 
they ſhall be attached by their bidies if they may be found,” and 
brought before the king and bis counct/!, there to anſwer tothe 
caſes aforeſaid, or proc-fs ſhall be made again them by pre- 
munire facias, in manner as it is contained in other flatuter of 
proviſers ; and other which do ſue in any other court in dero- 
gation of the regality of bur lord the king. 

They ate called ther courts (lord Coke ſays), either be- 
cauſe they proceed by the rules of other laws, as by the 
canon or civil law; or by other trials than the common 
law'doth' warrant, © For the trial warranted by the law of 
England for matters of fact, is by verdict of twelve men 
before the judges of the common law of matters pertain- 
ing to the common law, and not upon examination of 
witneſſes in any court of equity. So as thoſe other courts 
are either ſuch as are governed by other /aws, or ſuch as 
draw the party to another kind of trial. 3 Inſt. 120. 

And where the ſtatute of the 16 R. 2. faith, * in the 
* court of Rome or elſetubere; (althoꝰ it may ſeem to be 


meant and conceived of the places of remove which the 


popes uſed in thoſe days, being forretimes at Rome in 
LY D 3 Italy, 


$7 


Italy, ſometimes. at Avignon in France, ſometimes in 
other places, as by the date of the bulls and other pro- 
ceedings in that age may be ſeen :) yet this expreſſion, he 
faith, doth include alſo the eccleſiaſtical and other courts 
within this realm, for matters which. belong to the cogniz- 
ance of the common law ; as where a biſhop depriyes an 
incumbent of a donative; or excommunicates. a man for 
hunting in his parks; or where commiſſioners. of ſewers 
' impriſon. a man for not releaſing a judgment at law, 
3:Inft 120. Rid. 167, 1 Haw, 51. 

But it ſeemeth, that the ſuit in theſe courts for a matter 
which appears not by the libel itſelf, but only by the de- 
+ fendant's plea or other matter ſubſequent to be of temporal 
cognizance (as where a plantiff libels for tithes, and the 
defendant pleads that they were ſevered from the nine parts, 
by which they become a lay fee), is not within the ſtatute, 
| becauſe it appears not that either the plaintiff or the judge 

knew that they were ſevered. 1 Haw. 34. 
Aboliſhed in he 6, Afterwards (upon the dawn of the reformation) by 
— a the ſtatute of the 24 Hen. 8. c. 12. it is recited as follow- 
eighth ; and the eu: M bert by divers 4442 old authentic hiflories and 
_ 79 to chronicles, it is mœiiſaſily declared and expreſſed that this calm 
— 3 of England is an empire, and ſo bath been acceptad in_the 
rain of jurildic- 4w2rld, governed by one ſuprtime head and king, having dignity 
tion. and royal eflate of the imperial crown of the ſame; unto. whom 
a body politick compact of all forts and degrees of people, divided 
in terms and by names of ſpiritualty and temporalty\ been 
haunden and owen, to bear next ta God, à natural and humble 
abedience j he being alſo inſtitute and furniſhed, by the goodneſs 
and ſufferance of almighty God, with plenary whale and intirg 
power: preeminence authority prerogative and Juriſdiftion, 10 
render and yield juftice and final determination, to all manner 
of folk refiants or ſubjecti within this his realm, in all cauſes 
matters debates and contentions happening to occur inſurge or 
bigin within the limits thereof, without reflraint or þr ovacation 
10 any foreign princes or potentates of the world; the body 


ſpiritual iubereoſ baving power, when any cauſe. of the law 


divine happened to come in queſtion, or of ſpiritual learmng, 
that it awas declared interpreted and ſhewed by that part of the 
ſaid body politict, called the ſpiritualty, now being uſually called 

the engliſh church, which always hath been reputed, and alſo 
found of that fort, that both for knowledge integrity and ſuffi- 
cienq of number, it hath always been thought, and is al/o at 

' this hour, ſufficient and meet of itſelf, without the intermed- 
'  dlling off any exterwry perſon or per ſent, to declare and determing 
all ſuch doubts, and to adminiſter all ſuch offices and duties, as 

yo their rooms ſpiritual doth appertain ; for the due edminiftra- 
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tion whereof, and to top them from corruption and fi ſter af- 
fallen, 'the king's miſt noble progenitors, and the anteetſſors of 
the nobles of this realm, have fufficiently endowed "the ſaid 
- church, bath with honour and poſſeſſ1ons j and the lutus temporal 
for trial of property of tands and goods, and for the conſervation 
of the peiple of this realm in unity and peace, without rapine 
er ſpoil, were and yet are adminifired adjuiged and exteuted 
by ſundry judges and miniflers of the other part of the ſaid body 
tick, called the temporalty; and both their authorities and 
Jariſdiftions do ' conjoin together in the due odminifiration of 
Juſtice, the one to help the other. 
And accordingly, lord Coke, treating of the king's ec- 
cleſiaſtical laws, faith as followeth : By the ancient laws 
of this realm, this kingdom of England is an abſobute 
empire and monarchy, conſiſting of one head, which is 
the king, and of a body politick, compact and compound- 
ed of many and almoſt infinite ſeveral and yet well agree- 
ing members. All which the law divideth into two-ge- 
neral parts, that is to ſay, the clergy and laity, both of 
them next and immediately under God ſubje&t and obe- 
dient to the head. Alſo the kingly head of this politick 
body is inſtituted and furniſhed wich plenary and intire 
power prerogative and juriſdiction, to render juſtice and 
right to every part and member of this body, of what eſ- 
tate, degree, or calling ſoever, in all cauſes eccleſiaſtical 
or temporal; otherwiſe he ſhould not be a head of the 
whole body. And as in temporal cauſes} the king by the 
mouth of his judges in his courts of juſtice doth judge and 


determine the ſame by the temporal laws of England; fo 


in cauſes eccleſiaſtical and ſpiritual, as namely, blaſphemy, 
apoſtacy from chriſtianity, hereſies, ſchiſms, ordering ad- 
miſſions, -iaſtitutions of clerks, celebration of divine ſer. 
vice, rights of matrimony, divorces, general baſtardv, 
ſubtraction and right of tythes, oblations, obventions, di- 
lapidations, reparation of churches, probate of teſtaments, 
adminiſtrations and accounts upon the ſame, ſimony, in- 
ceſts, fornications, adukeries, ſolieitation of chaſtity, 
penſions, procurations, appeals in eccleſiaſtical cauſes, 
commutation of - penance, and others, (the cognizance 
whereof belongeth not to the common laws of England,) 
the ſame are to be determined and decided by eceleſiaſtical 
judges, according to the king's eccleſiattical laws of this 
realm, For as the Romans, fetching divers laws from 
Athens, yet being approved and allowed by the ſtate there, 
called them notwithſtanding the civil law of the Romans; 
and as the Normans, borrowing all or moſt of their laws 
from England, yet ſtyled 0 the name of the Jaws 

— or 


C\ 
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or cuſtoms of Nor 3 fo albeit the kings of England 
derived their eccleſiaſtical laws from others, yet ſo many 
as were approved and allowed here, by and with a general 
\ conſent, are aptly, and rightly called The king's cecle- 
- fiaſtical laws of England ; which whoſoever ſhall deny, he 
. denieth that the king bath plenary power ta deliver juſtice 
+ jo all cauſes to all his ſubjects, or to puniſh. all crimes and 
offences within his kingdom, for that the deciding of mat- 
ters ſo many and of ſo great importance, ate not within 
. the cognizance of the common laws; - which to deny, doth 
import that the king is no compleat monarch nor head. of 
the whole and intire body of the realm. 5 Go, Cawdric's.cale. 
And certain it is (he ſaith in another place) that this 
kingdom hath been beſt governed, and peace and quiet 
| preſerved, when both parties, that is, when the juſtices of 
the temporal courts, and the eccleſiaſtical. judges, have 
kept themſelves. within their proper juriſdiction, without 
incroaching or uſurpiag one upon another; and where ſuch 
encroachments. or uſurpations have been made, they have 
been the ſeeds of great trouble and inconxenience. 4 In/t:321. 
And in the preamble of the ſtatute of the 25 Hun. 8. 
c. 21. it is recited, that this redim, recognizing no ſuptriar 
under God but only the king, bath been and is free ram ſul- 
 Jeftion to any man's laws, but only to ſuch as haue been devy/ed 
made and obtained within this realm, ſar the wealb: of the 
fame, or to ſuch other, as by ſufferance of the king and hi pro- 
genitors, the people of ibis realm haue taken at their liberty by 
their own conſent to be, uſed among / tbem, and have hound 
themſelves by ling uſe and cuflom to the bbjervonce of 'the ſame, 
not as to the obſervance of the laws of any foreign prince paten- 
tate or prelate, but as to the cuſlomed and ancient. laws of this 
realm, originally. eflabliſhed as laws of the ſame, by the. ſaid 
 ſuſferance conſents and cuſiom and none atherwiſe. oi 
And according hereunto lord Hale ſaith, that neither the 
canon nor the civil law have any obligation as laws within 
this realm, upon aay account that che popes. or emperors 
made thoſe laws canons reſcripts.or determinations, or be · 
cauſe Juſtinian compiled their body of the civil law, and 
by his edicts confirmed and publiſhed the ſame as authen- 
tical, or becauſe this or that council or pope made thoſe 
or theſe canons or decrees, or becauſe Gratian or Gregory 
or Boniface or Clement did (as much as in them lay) 
authenticate this or that body of canons or conſtitutions ; 
for the king of England doth not recognize any for au- 
thority as ſuperior or equal to him in this kingdom, neither 
do any laws of the pope or emperor, as they are ſuch, 
bind here: but all the ſtrength that either the gar") 
* pe 
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perial laws have obtained in this kingdom, is only becauſe 
they have been received and admitted either by the conſent 
of parliament, and ſo are part of the ſtatute laws of the 
kingdom, or elſe by immemarial uſage and cuſtom in ſame 
particular caſes and courts, and no otherwiſe ; and there- 


fore ſo far as ſuch laws are received and allowed of here, 
ſo far they obtain and no farther; and the authority and 


force they have here is not ſounded on, or derived from 
themſelves, for ſo they bind no more with us, than our 
laws bind in Rome or Italy. But their authority is founded 
merely on their being admitted and received by ue, which 
alone gives them their authoritative eſſence and they 


their obligation. Hale's Hill. of the Cam. L. 25. 


And hence it is, that even in thoſe coarts where the uſe 
of thoſe laws is indulged, accotding to that reception 
which bath been allowed: if they exceed the bounds of 
that reception by extending themſelves to other matters 
than hath been allowed to them, or if tboſe courts pro- 
ceed according to that law when it is caatrolled by the 
common la of: the kingdom, the common law dath and 
may -prohibit and puniſh-them. And it will not be a f- 
ficieat anſwer for them, to tell the king's courts, that 
Juſtinian or pope Gregory have decreed oiberwiſe, For 
we are not bound by their decrees further, or otherwiſe, 
than as the kingdom here hath as it were. tranſpoſed the 
fame, into the common and municipal Jaws: of the realm, 
either: by admiſſion of, or by enaRtine the ſame, which is 
that alone which can make them of any force in Eug : 
land. 16. 28. . 6 116% 4 | 

But notwithſtanding all this, it is well known, that 
this nation under the Romans was governed wholly by 
the civil law for the ſpace of upwaids of three hundred 
years; and this, long before the Notman, Daniſh, or 
Saxon revolutions. So that perhaps it way as juſtly bo 
obſerved, that ſome parts of the civil Jaw which, are ſtill 
in uſe within this realm, are the remains of the ancient 
Roman law never from hence entirely aboliſhed, as that 
other parts of it have been admitted (or tather re- admitted) 
from time to time by the princes of this realm, as the ſtudy of 
the civil law prevailed, or as the equity and juſtice of that law 


_ 


in certain caſes metited the adoption of the legiſlature, -. 


7. Every biſbop, by his election and confirmation, even Appointment of 
before conſecration, hath eccleſiaſtical juriſdiction annexed officers in the 


to bis office, as judex ordinarius within his dioceſe 3 and 
divers abbots anciently, and moſt archdeacons at this day, 
by uſage, have bad the like juriſd1Qion, within certain 
limits and precincis. Ila“, Hf. of the Com. L. 30. 
h F y 


, flitutions, that no lay or married man ſhould exerciſe any juriſ- 


Courts. 
By s conftitytion.of archbiſhop: Chicheh it is injoined as 
follows: Jo remove the ſcandals brought upon the autho- 


rity of the church; we, following the footſteps of the 


holy canons, do decree, that no cert married, nor biggmus, 
nor layman, ſhall upon any preience, in his own. name or 
in the name of any other, exerciſe any ſpiritual juriſdiction ; 
nor in cauſes of correction, where the proceedings are 
for the health of the ſoul, or where the judge proceedeth 
er officio, ſhall in any wiſe be a ſeribe or regiſter or 
keeper of the regiſtry of ſuch corrections: And if any 


| ordinaty inferior to the biſhop or other perſon having ec- 


eleſiaſtical juriſdiction, ſhall admit or ſuffer any ſuch per- 
ſon to exerciſe any ſuch office as aforeſaid, he ſhall be 
iſo facto ſuſpended from the exerciſe of his office and ju- 
riſdiction and from the entrance of the church; and all 
citations, proceſſes, ſentences, acts and other proceedings 
had or made by ſuch clerks married, bigami,: or laymen, 
ſhall -ip/o facto incur the ſentence of the greater excommu- 
nication. Lind. 128, | tb tio HO 
But by the ſtatute of the 37 H. 8. c. 17. it is thus en- 
acted: In moſt humble wiſe ſhew unto your highneſs, your mot 
Faithful humble and obedient ſubjetts the lords ſpiritual and 
temporal and the commons of this preſent parliament aſſembled, 
that where your moi royal majeſly is and bath always juftly 
been by the word of God ſupreme head in earth of the church of 
England, and hath full power and authority to correct puniſh 
and repreſs all manner of hereſics errors vices ſins abuſer idola- 
fries CN s and ſuperſittions ſprung and growing within 
the ſame, and to exerciſe all other manner of juriſaichions come 
monly called ecclefiaflical juriſdittion ; nevertheleſs the bi/bop of 
Rome ond his adherents, minding utterly as much as in him 
lay to abaliſh abſcure and delete ſuch power given by God to the 
princes of the - earth, whereby they might gather and get to 
themſelves the grvernment and rule of the world, have in their 
councils. and fynods provincial made divers erdinances and con- 


diftion ecclefraflical, nor ſhall be any judge or regiſter in any court 
commonly called ecclefiajtical court, left their falſe and uſurped 
power which they pretended and went about ts have in Chtiſt's 
eburch ſhould decay, wax vile, and of no reputation, as by the 
faid councils and conflitutions provincial appeareth, which flande 
ing and remaining in their ect, not aboliſhed by your grace's 
laws, did found to appear to make greatly for the ſaid uſurped 


| power of the ſaid biſhop of Rome, and to be direciiy repugnant 
#0 your majrfly' as ſupreme head of the church and prerogative 
royal, your grace being a layman'; and albeit the ſaid ordi- 


nances and conflitutions by a flatute made in the five and 
| twentieth 
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Courts, 


twentieth year of your meſt noble reign be utterly 722 
| trate and of none effeft, yet becauſe the contrary is not uſed nor 
put in practice by the archbiſbops biſhops archdeacons and other 
ecclefraflical perſons, whe have no manner of juriſtiftion accle- 
fraflical but by and from your royal majefiy, it addeth or at leaf 
may give occaſion te ſome evil diſpoſed perſons to think the pro- 
ceedings and cenſures eccleſiaſtical made by your highneſs and 
your. vicegerant officials commiſſaries judges and viſitators, being 
40% lay and married men, ts be_of little or no Miet; 1 
aſmuch as your majeſty is the only and undoudied ſupreme ad 
of the church of 8 * to whom by boly ſcripture all authe- 
rity and poyver is whelly given to hear and determine all manner 
of cauſes eccle/iaſtical,, and to correct vice and fin whatſcever, 
and to all ſuch per ſens as your maje/ty Gall appoint therewunty : 
In conſideration thereof, as well for the inſiructions of igneraur 
perſons. as alſa to avoid the accaſun of the opinion aforeſaid, and 
4be ſetting. farth of your prerogative. royal and ſupremacy, it 
may therefore pleaſe your highneſs that it may be ordained and 
anac ted by quthoryty. of this. preſent parkament, that all and 
ſingular perſons, as well {ay as married, being age x 

civil law lawfully create and made in any umverſity, | 
be appointed to the office of, chaneeliar, vicar general, commiſſary, 
official, ſcribe, or regiſter, may lawfully execute and exerciſe 
ail manner of juriſdicl ian commonly called ecclefrgftical juriſdio- 
tion, and all cenſures and ccercions appertaining or in any wife 
belonging i the ana, albrit ſuch perjon er perſona be lay, mar- 
Tied, or unmarried, ſo that they be. daftors of the civil law as 
is aforeſaid; any law, con/litution, or ordinance to the contrary 


1 * | | 
„ the wo of Walker and Sir Fohn Lamb, T. 8 Charl. 
One. queſtion was, Whether the patent of the office of 
commiſſary to the plaintiff, who was a lay perſon, and 
not. a. doctor but a batchelor only of the civil law, was 
good, or was reſtrained by this ſtatute, Aod as to that 
point, all the court conceived, the grant was good; for 
the ſtatute doth not reſtrain any ſuch grant; and it is but 
an afirmance of the common law, where it was doubted 
if a lay or married perſon might haye ſuch offices; and to 
avoid ſuch doubts, this ſtatute was made, which explains, 
that ſuch grants were aood enough ; and it is but an affir- 
mative: ſtatute, and there is no reſtriftion therein; And 
altho' doctors of the law (tho' lay perſons or married) 

have ſuch offices, yet that is not any reſtriction that 
none others ſhall have them but doctors of the law; and 
the ſtatute mentions. as well regiſters and ſcribes as com- 
miſſaries, and that a doctor of the law ſhall. have thoſe 


 offiges, yet in common experience ſuch perſons 2s are 
| a 1 | merely 


44 


Aud by Can 128. No chancellor, commiſſary, arch- 


or ſell any office or deputation of any office or any part theredf ; 
aner io receive any profit, direftly or indirrity, for the fame, 


| execution of juſtice; be Hall forfeit all bis intereft thirein;'and 


Eourts, 
merely lay and not doctors have exerciſed ſuch offices. 
Wherefore they reſolved that the grant was well enough, 
Cyo. Car. 258. ITT A * a : (Ss 4 yy 
By Can, 127. No man ſhall be admitted a chancellor, 
commiſſary, or offlelal to exercife any eccleſiaftical jurif- 
diction, except he be of the full agz of "= and twenty years 
at the leaſt, and one that is lr in the" civil and eccl;finſ« 
tical laws, and is at the leaſt a er of arts, or batcheler 
law, and is reaſonably well practſſed ig the courſe thereof, 
as likewiſe well affected and zealouſly bent to religion, 
touching whoſe life and manners no evil example is Had; 
and except before he enter into or execute any ſuch office, 
he ſhall take the oath of the ling t ſupremaey in the 
Þ the biſhop, or in the open court, and fhall ſubſcribe" to 


8 thirty nine articles, and Thal-alſo f rhat he will to the 
uttermoſt of his under Manding deal uprightly and juftly in bie 
office, without reſpett of favany vr: reward; the faid oaths and 
fubſctiprion to be recorded by z regiſter then preſent. 

y the ancient canon law, no perſon was to be a proftor 
unleln he were ſeventeen years bf age; nor judge unleſs be 
Were of the ape of ewentyfive.” Gi; 9 79. 


deacdn, official, ar "any" other perſon 'ufing” eccleſiaiſcal 
JutifdiQion, hal) Jane, in their abſence, any to K 
bobrd for them, ' exc pt de be either à grave miniſter and 2 
graduate, or à Nlcenfed publick preachet, and a benefited 
man near the place where the courts ate kept, or à batthe- 
Jor of law, or a maſter of arts at leaſt, who hath ſome ſxill 
in the civil and eccleſiaſtical law, and is a favourer'of true 
religion, zod a man of modeſt and honeſt converſation ; 
under pain of ſuſpenſion, for every time that they offend 
therein, from the execution of their offices for the ſpace of 
three months tories quoties : and he likewiſe that is deputed, 
being not qualified as is before expreſſed, and yet mall pre- 
ſume to be a ſubſtitute to any judge, and ſhall keep any 
court as afoteſaid, ſhall undergo the fame cenfure in manner 
and form as is before expreſſed: 1 eure U 


By the 5 & 6 Ed. 6. c. 16. V any perſom hall barg ain 


er ſale any reward, promiſe, covenant, bond, or other a 


or to the intent that any perſon ſbould have or enjoy the ſam; 
which ſaid office ſhall in any wiſe concern the admini/tration or 


right of nomination ther eunto ; and bt who ſhatt give or pay er 
make ſuch promiſe ar ag cement as afore/ait, ſpill be difableq in 
te law 10 have an enjoy the ſame; and fuch bargain 2 


ee 


. Courts. 
void. But als done {> wg officer /a +ff ending, before be be 

removed, ſhall be good in law. on een 211 1: 7, effi 
Any office] In Dr. Trevor's caſe, H. 8 Ja. It was re- 
ſolved by the opinion of the juſtices, upon a reference unto 
them by the lord chancellor, that the office. of chancellor, 
regilter, and commiſſary in the eccleſiaſtical eourta, are 
within this ſtatute. Which ſtatute being made for avoid- 
ing of corruption in officers, and for the advancement of 
erſons more. worthy and ſufficient to execute the ſaid offices 
by which juſtice and right ſhall be advanced, ſhall be ex- 
nded moſt beneficially to ſuppreſs corruption, And in- 
aſmuch as the law allows eccleſiaſtical courts to proceed in 
the caſe of blaſphemy, hereſy, ſchiſm, incontinence, ma- 
trimony, diyarce, right of tithe, probate of wills, granting 
of adminiſtrations, and ſuch like; and that from theſe pro- 
ceedings dependeth not only the ſalvation of ſouls, but 
alſo the legitimation of iſſues, and the like; and that no 
debt or duty can be recovered by executors or adminiſtrators, 
without the probate of teſtaments, or letters of adminiſtra- 
tion, and other things of great conſequence : it is more 
reaſon that ſuch officers, which concern the adminiſtration 
and execution of juſtice in theſe points, that eoncern-che 
ſalvation of ſouls, and other matters aforeſaid, ſhall be 
withio this ſtatute, than officers which concern the admi- 
nitration or execution of juſtice in temporal matters only. 

42 Co. 78. Ge. Fo, 279. | 

Or 22 of any ice] In the caſe of Culliford and 
Cardonell, H. 8 A. the defendant was made deputy to the 
aintiff in his office, and gave bond to pay the plaintiff 
f the profits, On yy © the bond in ſuit, the de» 
fendant pleaded this ſtatute, But the determination of the 
court was, that ſuch bond is not within the ſtatute, be- 
cauſe the condition is not to pay him ſo much in groſs, but 
helf the profits, which profits muſt be ſued for in the prin- 
cipal's name; for they belong to him, tho out of them 
a ſhare is to be allowed to the deputy for his ſervice. But 
in the caſe of Codoſpbin and Tudor, M. 3 An. where the 
deputy was to have the ſees, and in —— thereof 
5 was to pay 200 l. a year, and ſave the principal harmleſs, 
this was declared to be within the ſtatute. And it was held 
by the court, that where an office is within the ſtatute, and 
the ſalary is certain, if the principal make a deputation, 
reſetving a leſſer ſum out of the ſalary, it is good; ſo if the 
profits be uncertain, arifiog from fees, if tbe principal 
make a deputation, reſerving a ſum certain out of. the fees 
and; profits of the office, it is good: for. in theſe caſes, 
the deputy is not to pay, ugleſs the profits riſe to —_— 
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And tho? a deputy, by his conſtitution, is in place of his 
principal, yet he has no right to the fees; they ſtill continue 
to be the principal's ; ſo that, as to him, it is only reſery- 
ing a part of his own, and giving away the reſt to another. 
But where the reſervation or agreement is not to pay out of 
the profits, but to pay generally a certain ſum, it muſt be 
paid at alt events; and ſuch bond is void by the ſtatute, 
Gib. 980. 2 Salk. 466. 468. 
he doctrine which we find in Lindwood upon this 

head is, If a perſon having ſpiritual juriſdiction affign to 
another for his ſalary a certain ſum, ſo that he anſwer to 
his principal for the whole profits, this is lawful ; but if 
the other be to retain the whole profits to himſelf, and 
anſwer to his principal a certain ſum, this is unlawful, 
Lind. 282. | 5 
He ſhall forfeit all his intereſi therein] In the caſe of Sir 
Arthur Ingram, M. 13 — it was reſolved by the lord 
chancellor Egerton and Coke chief juſtice, to whom the 
king had referred it, upon conference with the other juſ- 
tices, that the diſability here intended is ſuch, that the 
perſon is utterly diſabled during life ts take the fame of- 
ficez altho' that afterwards becomes void by the death of 
any other, and a new grant be made unto him. 3 If. 154. 

And right of nomination thereunto] The ſtatute not having 
faid, who ſhall diſpoſe of the office, upon ſuch forfeiture 
and diſability ; that point came under confideration in the 
caſe of Woodward and Fox, T. 2 M. and two things were 
reſolved, 1. That the right of diſpoſing of the office fo 
forfeited (which in that caſe was the regiſterſhip of the 
archdeaconry of Huntington) did devolve to the crown. 
2 That the king might make a new regiſter, before office 
found, or the appearing of the title by any matter of record. 
G1 981. 2 Ventr. 188. 


207. | 
By the 1 Eliz. c. 19, 41 gifts grants or other eflates, 


to be made by any archbiſhop, or biſhop, of any hereditaments be- 
longing to bis archbiſhoprick or bifhyprict, other than for the term 
of twenty-one years or three lives, and whereupon the old accuſ- 
tomed yearly rent or more ſhall be reſerved and payoble yearly dur- 
ing the ſaid term, ſhall be void. | 

And by the 13 Eliz. c. 10. Al! gifts grants or other 
'eftates to be made by any dean and chapter of any-eathedral or 
collegiate church, or other having any ſpiruual or eccleftrflical 
living, of any bereditaments belonging to ſuch cathedrcl church 
or other ſpiritual promotion other than for the term of ovne and 
twenty years or three lives, and whereupon the accuflomed yearly 
rent or more ſhall be reſerved and payable during the Jaid term, 


foall be utterly void and of none H. > 


4 * 


And it hath been adjudged, that the offices of ehaneellor, 
commiſſary, official, regiſter, and ſuch like, are heredita- 


rv- ments wichin theſe ſtatutes. The general deſign of which 
er. being to pteſetve the rights of ſucceſſors, againſt any ille- 
t of gal practices of the preſent poſſeſſors; it hath been, ever 
be hince, the general rule in the courts bf common law, that 
te, no offices of any kind are grantable by biſhops or other 


eccleſiaſtical perſons, as ſuch, in any larger extent, than 


But it was objected, that a judicial office could not be 
granted to two; for if they differ, nothing can be done. 
But the anſwer was, that the ſame may be ſaid of four 
| judges, as in the court of king's bench: and in miniſterial 
offices, as two ſheriffs, And the court held the grant good, Xx 
and faid, if an office be granted to two, and one dies, the 
office doth not ſurvive, but determines ; as if there be two 
ſheriffs, and one dies, the other cannot act; otherwiſe if 
granted to two, and the ſurvivor of them. Gibſ. 983. 
2 Salk. 465. Cartb. 213. bf ug 
8 Can, 125. All chancellors, commiſlaries, archdea- Courts where to 
cons, officials, and all others exerciſing eccleſiaſtical juriſ- > kept · 
dition, ſhall appoint- ſuch meet places for the keeping of 
/ their courts by the aſſignment or approbation of the biſhop 
of the dioceſe, 2s ſhall be convenient for entertainment 


— — 
— 


his they ſhall appear to have been granted before theſe ſtatutes, 
to on 982. (e) | ow 
to | ore eſpecially, it hath been declared, as a maxim there, 
ik that grants of offices being made for more lives than they 
nd had been made for before theſe ſtatutes, or being made in re- 
al, verſion, where before theſe ſtatutes they had not been made 
in reverfion, are both void. Gi 982. | 
ir But where the queſtion is, whether this or that office 
rd hath been granted, for two or three lives, or in reverſion, 
e before the ſſatutes; proof hath been allowed of the prac- . 
f- tice of ſuch grants for many years paſt, tho* not reaching 
e quite to the times of theſe ſtatutes, where no evidence ap- 
f reth to the contrary of grants made before the (aid ſta- 
1 tutes. Gibſ. 982. () 0 
. In the caſe of Jenes and Pugh, M. 3 WY. the biſhop of 
4 Landaff had granted the office of vicar general to two per- 
: ſons, to hold jointly and ſeverally, to be exerciſed by 
b themſelves or their ſufficient deputy, It appeared, and 
was made part of the cauſe by the counſel on both ſides, 
4 that this office had been anciently and uſually granted to 
: two, jointly and ſeverally, and to the ſurvivor of them. 
] 


(e) Cre. Car. 288. . Jenes, 263. 10 Rep. 60. 
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of thoſe that 0 65 make their eppearanee there, and 
moſt indifferent for their ttavel: and likewiſe they ſhall 
keep and end their courts in ſuch convenient time, as 


every man may return homewards in as due ſeaſon as may be. 


Manner of pro- 
ceeding in the 


= 


Approbation of the biſhop] And this is agreeable to the 
rule of the ancient canon law. Gib/. 1001. 

lo the caſe of the biſhop of St. David's, E. 11 V. it 
was alledged againſt the proceedings of the archbiſhop, 
that he was cited to Lambeth before the archbiſhop him- 
ſelf, and not to the court of arches: upon which it was 
declared by the court of king's bench, that the archbiſhop 
may hold his court where he pleaſes, and may convene be- 
fore himſelf, and ſit judge himſelf; and ſo may any other 
biſhop; for the power of a chancellor or vicar general is 
only delegated in eaſe of the biſhop. 1 S. 134. 


9. The eccleſiaſtical courts do proceed according to the 


rules of the civil and canon law: the ſuit is commenced 
by libel ; the witneſſes are privately examined; then there 
are exceptions and replications : the ſentence is publiſhed 
in writing; and from the ſentence there lies an appeal, 
from the biſhop to the archbiſhop; from the archdeacon 
to the biſhop or immediately to the archbiſhop ; from the 
archbiſhop, as heretofore to the pope, ſo now to the king 
in chancery, whete delegates are appointed, who judge 
according to the civil and canon law, and revoke or con» 
firm the ſentence : and in theſe judgments given by the 
courſe of the civil taw, the judges of the common law do 
acquieſce, and give credit thereunto, and will not examine 
them over again unleſs they think that there is cauſe for 
the king's prohibition. Duck. 346. . ** 

10. Obo. We do ordain, that archbiſhops, biſhops and 
their officials, abbots, priors, deans, archdeacons and their 
officials, and deans rural, as alſo chancellors of cathedral 


churches, and all other colleges whatſoever, and convents 


either jointly with their rector or ſeverally (according to 
their cuſtom or ſtatutes) ſhall have a ſeal, on which ſeal 
ſhall be engraved their ſeveral diſtinQions ; as the name of 
their dignity, -office or college; alſo their proper name 
(if it be an office perpetual) ; and ſo it ſhall be eſteewed 
an authentic ſeal: but if the office is not perpetual, as 
that of rural deans and officials, then the ſeal ſhall have 
engraved upon it only the name of office; and at the expi- 
ration of their office, they ſhall immediately and without 
difficulty reſign it to thoſe from whom they received the 
ofhce, Athon. 67. —.— 

Can. 124. No chancellor, commiſſary, archdeacon, offi- 
cial, or any other exerciſing eccleſiaſtical = 
. | | c without 
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without the biſhop's conſent have any more ſeals than one, 
for the ſealing of all matters incident to his office : which 
ſeal thall always be kept either by himſelf, or by his law- 
ful ſubſtitute exerciling juriſdiction for him, and remain- 
ing within the juriſdiction of the ſaid judge, or in the city 
or ptincipal town of the county. This ſeal ſhall contain 
the title of that juriſdiction which every of the ſaid judges 
or their deputies do execute, | 
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11. Where ſome temporal matter depends on an eccle- Trial of 
: aw oc pe Tom tempo. 


Geftical cauſe and is neceſſary to be determined with it; 
there, tho' the eccleſiaſtical judges may try fuch temporal 
matter, yet they ought to do it by the rules of the common 
law to which it properly belongeth : otherwiſe the common 
law judges will interpoſe, by ſending prohibitions. 1 Peere 
Will. 12. Str, 672. A 
As, in caſe of the ſtoppage of a way for the carrying 
of tithes ; tho' the ſpiritual court may try whether the way 
was ſtopped or not, yet ſtoppage of ways being matrer 
rly triable at the common law, and only allowed to 
the ſpiritual court in this caſe to be tried as a thing depend- 
ing upon and neceſſary to the parſon's having and carryin 
away his tithes, they ought to proceed in the trial thereof, 
according to the rules of the common law, and to allow 
ſuch proofs as by that law are allowable : otherwiſe they 


will be prohibited. Watſ. c. 54. (g) 


ſtatute of articuli cleri, g Ed. 2. c. 6. where the clergy do 
alledge, that if ary cauſe or matter, the knowledge whereof 
belongeth to u court ſpiritual, all be drfinittucly determined 
before a Jp! ritual judge, and doth paſs into a judgment, and 
ſhall not be fuſpended by an appeal; and after, if upon the 
fame thing a queſtion is moved before a temporal judge between 
the ſame partirs, and it be proved by witneſs or inflruments ; 


fuch an exception is not to be admitted in a temporal court : It 


is anſwered by the king and parliament, That when any 


dene caſe it debated before judges ſpiritual and temporal, os in 


the caſe of laying violent hands upon a clerk, it is thought, that 
notwthflanding the ſpiritual judgment, the king's court ſhall 


a = 


are ti. Lua. A@4v%Y AA. 6. _ 


(z) Where the ſpiritual court hath juriſdiction of the prin- 
cipal cauſe, they determine the acceſſory, bat in doing this 
they muſt proceed according to the rules of the common law, 


and therefore cannot require two witneſſes. 12 Rep. 65. 
Roberti's Caſe, Hob. 188. 247. 2 


Vor. II. a > . di ſei fe 


= 
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12. In many caſes, the common law and ecclefiaſtical Concurrent jos 
courts have a concurrent juriſdiction. Accordingly, in the *iſdiftioa, 


. bimſelf 


Courts. 


ea the ſame matter as the pariy ſpall think anpedient for 

For the ſpiritual judges proceedings are for the correc- 
tion of the ſpiritual inner man, and for the-health of the 
ſoul, to enjoin him penance; and the judges of the com- 
mon law proceed to give damages and xecompence for the 
wrong and injury done. As where one layeth violent hands 
upon a clerk, the ſpiritual judge pro ſalute anime (hall in- 


r him penance, and the clerk may have his action of 
A 


ttery, and recover damages for the injury done to him; 
and. ſo in like caſes. And therefore this article of the 
clergy was rejected. 2 Inf. 622. 


Offences copital, 13. A perſon admitted. to the benefit of clergy, is not 


to be deprived in the ſpiritual .court, for, the crime for 


which he hath had his clergy. For a pardon frees the 
party from all ſubſequent puinſhment, and conſequently 
from deprivation. Vet Dr. ' Watſon holds an opinion, 
Watf. c. 6. {which hath alſo been adopted by others].on 
the authority of Cro.. Fa. 430. ig Searle's caſe; that a 


. clergyman may be deprived. for manſtaughter after he bath 


had his clergy ; not obſerving, that what is ſaid there, was 
only on the ſudden, on a motion for à prohibition in the 


| king's bench; and that in the ſame caſe a. prohibition was 


afterwards actually brought and declared on in the court 
of common pleas, and judgment thereupon ſolemuly 
iven for the plaintiff upon open argument by all the 
judges. 2 Haw. 364. (4) | \ 1 
For there is not any maxim in the law better eſtabliſhed, 
than that the eccleſiaſtical court hath no cognizance or 


Juriſdiction in caſes of treaſon or felony. Examin. of the 


ſcheme of cba. prw. 90. 


Temporal courts 14. When the ſpititual court hath given ſentence of 
to give credence deprivation in Caſes within their coghizance (as in the 


to ſentence 


| given in the ec» caſe of ſimony, for inſtance) ; the temporal court ought to 
elefiaftical court, give credence thereunto, and ought not to diſpute whether 


| 8 * | BLOT No 
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it be error or not. For the temporal court cannot take 


cognizance of their proceedings herein, whether they be 
lawful or not; which is the reaſon, that in the temporal 


court it ſufficeth to plead a ſentence out of the ſpiritual 


_ court briefly, without ſhewing the manner thereof, and of 
their proceedings. Wat. c. 5. (i) 


—— 
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Hg. No damages can be recovered in the eccleſiaſtical * ; 
court j but caſts only. Watſ;e. 30. (4) ; tr 


C- And the coercion or execution of the ſentence, is day 

he by excommunicationof the-perſon contumacious, and upon 

- {:gnification thereof into chancery, a writ de excommunicato 
e 


og iſſues, whereby the party is impriſoned till obe- 
dience yielded to the ſentence. But beſides this coercion, 


* the ſentences of the eccleſiaſtical» courts touching ſome 
of matters do introduce a real effect, without any other exe- 

+ cution; as a dirorce a venculo matrimonii for conſanguinity 
e 


or frigidity, doth induce a legal diſſolution of the matriage; 
10 2 ſentence of deprivation from an eccleſiaſtical benefice, 
doth by virtue of the very ſentence, without any other 
coercion or execution, introduce à full determination of 


he the intereſt of tha . 3 12 H. of the 

ly Com. Le 33. wo | | 
n, 16, Upon hes whole, lord-chief juſtice: Hale, ſpeaking Genera! ſuperin- 
20 of the eccleſiaſtical juriſdiftion,: exprefieth: himſelf thus: — Oily 
" Albeit in tbeſe courts and matters; the laws of England 


{vpon;the reaſons: and account before expreſſed) have ad- 
mitte the uſe and rule of the canon and civil law, yet fill. 


de the common law retaineth the ſuperiority and pre-eminence. 
a9 And the ſubſtagce: of all that bath, been faid upon this 
rt point is this: Sheet, Ä 1-28 
ly Fie(t, that the jutiGGBion exerciſed: in the eceleſiiRical 


court is derived from the crown of: England, and chat the 
lat devolution is to the king by way of appeal. | 
Secondly, that altho”! the canon or civilJawibe allowed 
as the: direction or rule of their proceedings; yet that is 
not as if either of thoſe laws had any original obligation 
in England, either as they are the laws of emperors, popes, 


of or general councils, but only by virtue of their admiſon 6 
de bere; which is evident; for that thoſe canons or imperial ART, 
to conſtitutions which have not been received here do not — 
er bind; and alſo, for that by ſeveral contrary cuſtoms and 2 

Ce uſages/in-yhis realm, many of thoſe —_ and canon laws — | 

be are reſtrained and controlled. 88 
pl Thirdly, that albeit thoſe laws are ated in Wess A 
a 


caſes, in the eccleſiaſtical courts, yet they are but lige fub = * 
graviori lege; and the common laws of this kingdom hase 
ever obtained and retained: the ſuperintendency over them, 4 
and thoſe lens n. before - memidaed, for” the, *\ 


3 


(4) I the 8 injured en mw men proceed. 5 
at | common u. Wall. —_—_ 12 4 £448 At 
k 2 : Py 
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honour of the king and the common laws of England. 
For as the laws and ſtatutes of the realm have preſcribed 
to the eccleſiaſtical courts their bounds and limits, ſo the 

Courts of common law have the ſuperintendency over them 
to keep them within the limits of their juriſdiction, and to 
zudge and determine whether they have exceeded thoſe 
limits or not; and in caſe they do exceed their bounds, the 
courts af common law will iſſue their prohibitions to te- 
ſtrain them, ditected either to the judge, or party, or both, 
And alſo in caſe they exceed their juriſdictions, the officer 
that executes the ſentence, and in ſome caſes the judge that 
gives it, are puniſhable in the. courts ef common law; 
ſometimes at the ſuit af the king, ſometimes at the ſuit of 
the party, and ſometimes at the ſuit of both, according w 
che vatiety and circumſtances of the caſe. 

Laſtly, that the common law, and the judges of the 
courts of common law, have the expoſition of ſuch ſtatutes 
or acts of parliaments, as concern either the extent of the 
juriſdicꝭ ion of-ghoſe courts, ot the mattets depending before 
them. And therefore if thoſe courts either refuſe to allow 
theſe acts of parliament, or expound them in any other 
ſenſe than is truly and properly the expoſition of them; 
the king's great cburis of the common law (who next 
under the king and his parliament have the expoſition of 
those Jaws) may probibit and controll them. Hal- Hiſt, 
Com. L. 48. 1 Halt's Hifl, Pl. Cr. 408. e 

After all, it humbly ſubmitted, whether there doth 
not appear to be ſome kind of prejudice, even in this 
Steat and good man, whenever he touches upon the ec- 

cleſiaſlical juriſdiction. And the like may he obſerved of 
two other very great men, who (in like mater as lord 
Hale) ſuſtained the office of lord chief juſtice of England, 
In theit teſpective ages, with integrity, learning, and ſpi- 
tit; namely, the lord chief juſtice Coke, and the lord 
chief juſtice Halt. The truth is, this ſeeming byaſs in 
them all was owing in a great meaſure, to the ſpirit of the 
times in which they were reſpectively educated; wherein 

' - the conteſts between the two jutiſdictions were violent, 
and carried on. with obſtinacy on both ſides. Irs the glory 
of the prefeat age, that theſe ferments have at length 
ſubſided. Learned men can now differ in opinion; without 
bitterneſs and mutualreproaches; and the ſeveral diſcordant 
parties have been iaſtructed to live together in a mutual 

' intercourſe and communication of good offices, Perſecu- 

tion bath departed to its native belly and fair benevolence 
13 4 hath 
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hath come down from heaven, The diſtinctions which 
were introduced during the plentitude of papal power have 
fallen away by degrees; and we ſhall naturally recur to 
the ſtate wherein popery took us up, in which there was 
no thwarting between the two juriſdiQions, but they were 
amicably eonjoined, affordiug mutual help and ornament 
to each other “. | | 


Courts in the church of church yard. See Church, 


ll Zion 4 


* 
* 


; 


* [t may not be amiſs to take notice id this place, amon 
other means of produring the aboveſaid defirable effect of 
inſtitution by the late Mr. Viner of a profeſſorſhip of the cm- 
mon law withid one of out univerſities; which naturally will 
conduce to promote a more intimate cognection between the 
ſtudents of the ecclefaſtical and; temporal laws, and (as Sir 
William Blackſtone expreſſeth it) “by extending the pomoeria. 
„ of univerſity learning, and ' adopting (as it were) a new 
tribe of citizens within their philofophicat walls, will intereſt” 
« a very nomerous and very powerful profeſſton in the pre- 
4 ſervation of their rigbts and liberties +.” Feet! 

And here one cannot refrain from congratulating that 
learned body, on the choice of their profeſſor at the ſirſt ſet - 
tidg forward of this eſtabliſhment; in whom. are united quali- 
ties which ſeldem concur io one perſon, ſuch 'as, application 
and genius, ſolidity and vivacity, l to dates and ſigutes, 
and a conſummate elegance of compoſition; who can enliven 
the relicks of antiquity, and reader the drieſt ſubjects of the 


law not only uſefu} but entertaining, 


Mr. Viner dedicated his whole life to the ſervice of the pub- 
lie, in compiliag a digeſt of the common law ; which; after 
the labour of above half a-century, he had the happineſs to 
live to publiſh, in two and twenty volumes in folio ; and bath 
provided, out of the profits of his beuefaction to the univer- 
fry; that the ſame ſhall be continued from time to time, "as. 
occafion ſhall require, at proper intervals, For the effectual 
performance whereof, it may be requiſite; and will beſt anſwer 
Mr. Viner's benevolent intention, not barely to inſert under 
their proper titles ſuch caſes as ſhall happen to be” adjudged 
in time to come, but deliberately to re-examine ſueh whole 
ticles reſpeQively. It is aſtoniſhing; that one man could pers 
ſorm what Mr. Viner hath done; but it would be much more 


aſtoniſhing, if ſuch work ſhould at once be perfectly ſiniſned 


in all its patts; and it is not to be ſuppoſed, but that a num- 
ber of men, atttading reſpectively ro detached branches, 
would render the performance more compleat. This is a'tafk 
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Curates. 


8⁰ * as any churches or chapels which fall ander this 


title are donative, and to be conſidered as ſuch; is 
treated of under the title Donatibe. 
Curate is a word of ambiguous fignification ſometimes, 


and moſt properly, it denoteth the incumbent in general 


who hath the cure of ſouls ; but more frequently it is un- 
derſtood to ſignify a clerk not inſtituted to the cure of 
ſouls, but exerciſing the ſpiritual office in a pariſh. under 
the rector or vicar: and in this latter ſenſe it is menge 
of in this place. V nor v3rl 


Of ſuch curates there are two kinds: fr, temporary, 


who are employed under the ſpiritual rector or vicar, ei- 
ther as aſſiſtant to him in the ſame church, or executing 


the office in his abſence in his pariſh church, or elle in . 


chapel of eaſe within the ſame pariſh belonging to the 
mother church; the other, by way of. diſtinction called 
perpetual, which is, where there is in a pariſh neither ſpi- 
ritual rector nor vicar, but a clerk is * to officiate 
there by the impropriator. 1,1 42 v7 2 bene 
There are many things common to theſe ſeverat kinds 
of curates, and other things peculiar to each; as will ap- 
pear in the following ſections. 
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which. Mr. Vioer ſeemeth to have reſerved for, foture profi- 
cients under his own inſtitution, , Tp order to repdes tbe book 
ſo ſufficient, as to ſupercede the neceſbty of having recourſe to 
the originals from whence it is extracted ; it ſeemeth even yet 
to be too ſhort; If conſidered only as an index, directed to 
the original for further ſatis faction; it needeth not to be fo 
long. And perhaps a work of a leſs diſcouraging ſize, extracted 
from the whole, might be of more general uſe to all but pto- 
feſſed lawyers. And this ſeemeth io have been at firſt Mr. 
Viner's debgn; intending only a republication df |Rall's 
abridgment, together wich the caſes fince adjudged, -whbjch 
multiplied upon him more than in theory could have been 


' imagined. And this hath been an accidental hindrance to That 


79 of Mr. Viner's work : By aGhering ſcrupulosſly. to 
oll's general titles and geſpective ſubdiviſians, the book js 
rendered leſs-intelligible, than if upon general proſpect of 
the materials the author bad purſued that, methog, which his 
own judgment and the natural order of things would bave ſug - 
geſted. - Ard the inconvenience is the greqter, in that as yet 
. is wanting a gencral * to the whole. 

1. When 


Curates, 
1. When by long uſe and cuſtom parochial bounds be- Origin of co- 
came fixed and ſettled, many of the pariſhes where ill ſo — chapels 
large, that ſome of the remote hamlets found it very in- 
convenient to be at fo great a diſtance from the church; 
and therefore for the relief and eaſe of ſuch inhabitants, a 
method obtained of building private chapels or oratories, 
in which a capellane was ſometimes endowed by the ford 
of the manor, or ſome other benefactor, but generally 
maintained by a ſtipend from the paiiſh prieſt, Ken. Par. 
Ant. 587. | | 
But in order to authorize the erecting of a chapel of 
eaſe, the joint conſent of the dioceſan, the patron, and the 
incumbent (if the church was full) were all required, 
Ken. Par. Ant. 585. (I) | 
2. The origin of perpetual curacies was thus: By the Origin of ge- pe- 
ſtatute of the 4 H. 4. c. 12. it is enacted, that in r 
church appropriated there ſhall bea ſecular per ſon ordained vicar 
perpetual, canonically in/lituted and inducted, and cavenably 
endowed by the diſcretion of the ordinary, 
But if the benefice was given ad menſam monachorum, 
and fo not appropriated in the common form, but granted 
by way of union pleno jure; in that caſe it was ſerved by 
a temporary curate belonging to their own houſe, and ſent 
out as occaſion required, The like liberty, of not ap- 
pointing a perpetual vicar, was ſometimes granted by diſ- 
penſation, in benefices not annexed to their tables, in 
conſideration of the poverty of the houſe, or the nearneſs 
of the church. But when ſuch appropriations, together 
with the charge of providing for the cure, were tranſ- 
ferred (after the diſſolution of the religious houſes) from 
ſpiritual ſocieties to ſingle lay perſons, who were not ca- 
pable of ſerving them by themſclves, and who by conſe- 
quence were obliged to nominate ſome particular perſon 
to the ordinary for his licence to ſerve the cure; the eu- 
rates by this means became fo far perpetual, as not to be 
wholly at the pleaſure of the appropriator, nor remave- 
able but by due revocation of the licence of the ordinary. 
Gibf. 819. (n) | | 
3. The appointment of a curate to, officiate under an Appointment of 
incumbent in his own church, muſt be by ſuch incum- curates, 
bent's nomination of him to the biſhop, in this or the like 
form: i 3817 N | * A 


— 
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(1) See Chayel, 4» 5+ () See Zppropriation, U. 
v1 E 4 «6 To 
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_ «, To the right reverend father in God Charles lord 


« biſhop of Carliſle. I beſe are to certify your lordſhip,. 


« that 1 A. B. rector, [or, vicar] of in the county 
44 of ——— and in your Jordſhip's dioceſe of a 
« do hereby nominate and appoint C. D. to perſorm the 
« office of a curate in my church f aforeſaid ; 
« and do promiſe to allow him the yearly ſum of 
„ for his maintenance in the ſame; humbly cnn 
« your lordſhip to grant him your licence to ſerve the ſai 

« cure, In witneſs whereof I have hereunto ſet my hand 
« and ſeal; the day of „in the year of our 


4. —— 


The appointment alſo of a curate in a chapel of eaſe 
ſeemeth moſt properly to belong to the incumbent of the 
mother church, who is inſtituted to the cure of ſouls 
throughout the whole pariſh : and who therefore in ſuch 
caſe may himſelf ſerve in the chapel, as well as his curate 
or chaplain (v) (unleſs it be in the caſe of augmentation by 
the governors of queen Anne's bounty, as will appear af- 
terwards), | 

But by agreement (of the biſhop, patron, and incum- 
bent) the inhabitents may have a right to cleft and no- 
minate a curate. Otherwiſe, the ancient cuſtom was, 
that he was either arbitrarily appointed by the vicar ; or 
by him nominated to the rector and convent, whoſe appro- 
bation did admit him; or was nominated by the inhabi- 
tants (as founders and patrons) to the vicar, and by him 
preſented to the ordinary ; for cuſtom herein was different : 
ſometimes a curate was to. be preſented by the patron of 
the church to the vicar, and by him to the archdeacon, 
who was then obliged to admit him; at other times the lord 
of the manor did preſent a fit perſon to the appropriators, 
who without delay were to give admiſſion to the petſon ſo 
preſented, Ken, Par, Ant. 589. 

In the caſe of Herbert and others againſt the dean and 
chapter of {#:/imin/ter and Dr. Broderick, H. 1721. Upon 


te plague which happened in the year 1625, the church- 
yard of St, Margaret's Weſtminſter not being large enough 
to Fury the dead pariſhioners, the inhabitants of that part 
of that pariſh, which now reſorts to the new chapel built 
| there, . petitioned the dean and chapter of Weſtminſter 


(who were lords of the manor) to grant them a waſte 


. » 
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( Hab. 67. 
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piece of ground to bury their dead, which accordingly, the 
dean and chapter did under their ſeals; and it was ſo- 
lemnly conſecrated, Afterwards theſe inhabitants were 
at the charge of building a chapel there, having firſt ob- 
tained a royal licence for that purpoſe. The veſtrymen 
and chapelwardens had ever fince the year 1653 elected 
the minilters who were to preach there; but now tbe dean 
and chapter of Weſtminſter claimed a right. to name the 
miniſter who ſhould preach and do divine ſervice in this 
chapel, On a bill brought to ſettle the right of nominat- 
ing the parſon of this chapel : By Macclesfield lord chan- 
cellor; When the dean and chapter gave this ground, they 
did not reſerve any power to nominate the preacher ; and. 
the inhabitants of the chapelry were at .the expence of 
building the chapel, Now the building and endowing 
of the church was what at the common law originally en- 
titled the patron to the patronage. Here the inhabitants 
built the chapel, and (as appears) by the pew money have 
endowed it. It is not reaſonable to ſay that the dean and 
chapter, as parſon appropriate, have a right to ſupply every 
chapel built within the pariſh with a preacher, It would 
be an expence and hardſhip upon them to be obliged fo 
to do: neither ought it to be at their election to ſuppl 
it. For ſuppoſe I build a chapel in my houſe for -myſi 
or my next neighbour, can the parſon name one to preacty 
there ? I think not, And it will make no alteration; if the 
chapel which I build in my own ground be intended for 
the uſe of twenty neighbours beſides my on family 
But afterwards, on the bearing, the court decreed; that the 
right of nomination of the miniſter did belong to the dean 


and chapter. 1 P. Will. 773. (e) 
The 


—— i. 
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(e) Per Ld. Northington Ch, Whenever a chapel of eaſe i: 
erected, the incumbent of the mother church is entitled to 
nominate the miniſter, unle(s there is à ſpecial agreement to- 
the contrary which gives a compenſation to the incumbent of 
the mother church, or a preſcription in which every thing is. 
preſumed to have been proper. Dixon v. Kerſhaw and others, 
Amb, 523. And in that caſe, though the chapel was erected 
and endowed by a grant of lands from the lord and free- 
holders of a manor, and though the right of nomination was 
given by the archbiſhop in the deed of conſecration to the in- 


habitants, and the vicar of the mother church at'thexime de- 


elared he had no right to nominate, and though the- inhabi- 


tants had repaired and nominated for 90 years, his lordſhip * 
ö eret 
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Whether a man» 
damus will lie, 
to admit or re- 
Kore a curate. 
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The form of a nomination to a chapel of eaſe (as alſa 
to a perpetual curacy) may be to this effect: To the 
4 right reverend father in God lord biſhop of —— 
«A, B. of —— &c. ſendeth greeting. Whereas the 
& curacy of in the county of —— and dicceſe of 
is now void by the death of C. D. laſt incum- 
« bent there, and doth of right belong to my nomination : 
«© Theſe are humbly to certiſy your lordſhip, that I do 
& nominate E. F. clerk to the curacy aforeſaid; requeſt- 
© ing your lordſhip to grant him your licence for ſerving 
« the ſaid cure. In witneſs whereof I have hereunto ſet 
* my hand and ſeal, the day of 
« year of our Lord ———. | 


It is not neceſſary in order to to prevent a lapſe, that the 
appointment be within fix months : for if the patron of 
a curacy do not nominate a clerk, there can be no lapſe 
thereof (except in the caſe of having received the aug- 
mentation, as will appear afterwards); but the biſhop 
may compel him to do it by ſpiritual cenſures, 1 I,. 
344. Gi. 819. | 
- This was declared to be law, in the caſe of Fairchild 
and Gayre, with regard to donatives (p) ; becauſe though 
the church is exempted from the power of the ordinary, 
yet the patron is not: and it holds much more ſtrongly in 
the caſe of curacies, where both church and patron are 
ſubjeQ to the ordinary's juriſdiction, and where therefore 
he may likewiſe ſequeſter the profits, and appoint another 
to take care of the cure, till the patron ſhall nominate a 
fit and proper clerk. Gib/. 819. | 

4+ The following caſe was moved as of a donative, but 
it ſeems clearly to have been only a chapel of eaſe under 
the mother church, both from the vicar and alſo the inha- 
bitants claiming the right of nomination, and eſpecially 
from the biſhop's licence being obtained (which is contrary 
to the nature of a donative). But it was moved. as of a 
donative probably becauſe the caſe of a donative in that 
particular is ſomewhat ſtronger than that of a mere chapel 
of caſe, It was thus: T. 33 G. 2. K. and Blover, A man- 


% 
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creed the right of nomination to belong to the vicar, as there 
was no agreement by deed between the biſhop, patron, and in- 
cumbent, nor evidence of a preſcriptive title in the inbabi- 
tants, 


damus 


in the- 


— I 
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damus was moved for to be directed to one Samuel Blooer, 
a pariſhioner of Matfield in Staffordſhire, and an inhabi- 


tant of the chapelry of Calton within that pariſh, (who 
had turned Mr. William Langley the curate of that cha- 

out of it after he had been eleven weeks in poſſeſſion, 
and locked it up,) commanding him to reſtore the ſaid 
William Langley, clerk, to the place and office of curate 
of the ſaid chapel. It appeared that this chapel is endowed 
with lands; and that the inhabitants of four different pa- 
riſhes contribute to the repair of it. The curate of it 
has à ſtipend. * Mr, Evans. the vicar of Matfield, ſwore 


in his afiddvit, that he believes he has the right of no- © 


mination to it, and that it has been executed, and that Mr. 
Langley is appointed and nominated by him. But there 


were contrary affidavits, wherein the deponents ſwear, that 


they believe the right of nomination to be in the inhabi- 
tants. It appeared that Mr. Langley had a licence. On 
ſhewing * cauſe againſt iſſuing the mandamus, it was 
urged, that this chapel is a donative ; and as the particular 
nature of it was not ſtated, it muſt be conſidered as only a 
private chapel, and not as a public office; and conſe- 


quently no mandamus will lie. Beſides, the right of no- ' 


mination is not eſtabliſned. The vicar only ſwears, that 
he believes he has the right of nomination ; which is con- 
tradicted by the adverſe affidavits. And if it were not, yet 
a vicar has nothing to do with a donative. The caſe was 


mentioned of Preſcot, chaplain of Mancheſter college, re- 


ported in 2 Strange 797. But there were letters patent: 
the college was of the foundation of the crown: the 
ground of the court's interpoſing in that caſe was, becauſe 
there was no other remedy, This man may have another 
remedy : he may bring an ejectment for the farm, which 
he ſays belongs to him as curate of this chapel; or he 
may have his action of treſpaſs. Every vicar might as 
well come for a mandamus to be reſtored, as this man. 
On the other hand, it was argued, that this was an of- 
fice that concerned the public, and therefore a mandamus ' 
would ſie to reſtore to it. A mandamus will lie to re- 
ſtore even a ſexton, dr a pariſh clerk. It doth not appear 
that this is a donative.- But if it be, yet no licence is. 
neceſſaty in caſe of a donative, though in the caſe of a 
perpetual curacy it is neceſſary, And it is no odjection 
to ſay, that he hath another remedy, if he be intitled to 
this, The counſel on the other fide (againſt the manda- 
mus) obſerved, that pariſh clerks and ſextons are tempo» - 


ral officers ;* whereas this is eccleſiaſtical : and a vicar or 


rector 
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rector may juſt as well apply for a mandamus, as the chap- 
lain of a donative.— By lord Mansfield chief juſtice: 
This is a mere temporal queſtion. Three objections have 
been offered againſt making the rule abſolute: the firſt 
was, That there is no ſufficient ground for afking a man- 
damus. Anſ. But this chaplain hath ſhewn an appoint- 
ment, and a licence; and as in quiet poſſeſſion for eleven 
weeks, Second objection: That he has not the right ; 
for the nomination is not in the vicar, but in the inhabi- 
tants. Anſ, We cannot try the merits upon affidavit, He 
claims a right, though it is litigated; and that is ſuf- 
ficient for the preſent' purpoſe. | Third objection: That 
even ſuppoſing. him to have a title, and to have been in 
poſſeſſion, and turned out of it; yet he ought not to be 
aſſiſted by way of mandamus, but be left to his ordinary 
legal remedy, by.cjeAment or an action of treſpaſs. An/. 
A-mandamus to reſtore is the true ſpecific remedy; where 
a perſon is-wrongfully diſpoſſeſſed of any office or func- 
tion which draws after it temporal rights; in all caſes 
where the eſtabliſhed courſe of law bath not provided a 
ſpecific- remedy by another form of proceeding, as it hath 
rovided in the caſe of reQories and vicarages. Here are 
ands annexed to this chapel, which belong to the chap- 
lain in reſpeR of his function. If the biſhop had refuſed 
without cauſe, to licence him, he might have had a man- 
damus to compel the ordinary to grant him a licence. He 
is now turned out of the chapel and every thing! belong- 
ing thereto, by force. It is ſaid; He may bring an eject- 
ment, or an action of treſpaſs. ] am not ſure that he 
could, It doth not appear that the legal propetty is in 
him On the contrary, it is certain that it is not. It 
might originally be in feoffees. I hole: feoftees may not 
have been regularly; continued. It may be impoſſible to 
find the heir of the ſurvivor, If they have been continued, 
the preſent: feoffees may refuſe to let Mr. Langley make 
uſe of their names. Neither of theſe actions, it he could 
bring them, would be a ſpecific remedy. In the one, be 
might recover damages ; in the other, he might recover 
the land: but by neither would he be reſtored to his pul- 
pit, and quieted in the exerciſe of his function and office, 
And the role was made abſolute for a mandamus. No 
return was made to it: but the parties agreed to try the 
merits in a feigged iſſue. . 

Noto. Upon this caſe being; afterwards mentioned, 
the court took, occaſion: to ſay, that they had re · con · 
ſidered the ppint, and weighed all the principles cork 
| nes 


5 


Ait would lie. 3 T. 
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thorities applicable to it; and were fully ſatisſied that 
the properelt and moſt effectual method of trying the right 
to officiate in ſuch chapels, whether it depended upon 
nomination or election, was by mandamus, © Burrow, 
Man. 1043. (7) 

ns licence is neceſſary, before he ſhall be admitted to 
officiate, 

For by Can. 48. No curate or minifter ſhall be permit- 
ted to ſerve in any place without examination and admiſ- 
fion of the biſhop of the dioceſe, or ordinary of the place 
having epiſcopal juriſdiftion, under his hand and ſeal; 
having reſpeQ to the greatneſs of the cure, and meetneſs 


of the party. 


— — — — — — 
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(g) The authority of this caſe has been ſhaken by ſubſe- 

vent decifions, It was obſerved by Mr. J. Buller in ce 
Ling v. the Biſbop of Cheſter, that the grounds on which the 
court of king's bench formerly granted or refuſed a-manda- 
mus, are not explicitly ſtated ; but the court has lately grant- 
ed this diſcretionary writ only in caſes where there was no 
other ſpecifick legal remedy, or where ſuch remedy (as an 
aflize) was obſolete. In the laſt mentioned caſe, there was 
a croſs-nomination to a curacy, and one of the nominees ap- 

lied to the court for a mandamus to the biſhop to licenſe him, 
which the court refuſed, becauſe be had a fpecifick legal re- 
medy by quare impedit. 1 T. Rep. 396. This reaſoning 
ſeems alſo to have been adopted in a later caſe of the King v. 
the Marguis of Stafford. The effidavits in that caſe ſtated the 
uſage to be, that the miniſter of the chapel of Willenhall 
ought to be nominated and appointed by the inhabitants of 
the town of Willenhall, haviag lands of inheritance within 
the town, and being ſo.nominated ought to be preſented and 
allowed by the lord of the manor of Stowe Heath. That on 
a commiſſion of charitable uſes, in the reign of James I. it 
was agreed between the lord of the manor and the ſaid inha- 
bitants, that certain copyhold lands ſhould be let, through 
the medium of truſtees, for the reparation of the ſaid chapel, 
and the maintenance of a ſtipendiary prieſt or curate, to be 
nominated by a majority of the ſaid inhabitants, and to be 
allowed by the lord, and by him preſented to the 0'dinary for 
a licenſe co preach. The lord having refuſed to allow and 

eſent the nominee of a majority of the inhabitants, the 


latter prayed a amandamu, which the court refuſed, ſaying 


their right was either a mere truſt, and then their remedy was 


in equity, or it was a legal right, in which caſe « gyare impe- 
Rp. 646, See Advowwſon, 14. i» tbe 


wore, And poſt. 10. 


In 


To every of theſe ſeveral kinds of curates, the ordi- Licence: 


— 
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In order to which -- 

(1) He muſt produce his e e in SE alorefabh, 
6) Then it muſt appear in the next place, that he ig 
in holy orders; of deacon at leaſt, if he is to be licenſed 
to be an aſſiſtant curate: and of prieſt, if he is to be li- 


wen, cenſed to à perpetual. curicy ; for by the 1 3&1 C. 2. 


c. 4. , 14. no perſon ſhall be admitted to any benefi-e or 
ecclefraſtical promotion before he ſhall be ordained prieſt; and 
it is the more neceflary in this caſe, ' becauſe he is the ſole 
incumbent in the-pariſh, and by the ſame ſtatute until he 
mall be ordained prieſt he may not conſectate the ſacra- 
ment of the Lord's ſupper. Which words bmnefice ar pro- 
wnviton do alſo extend to ail chapels of eaſe which have te- 
ceived the augmentation of queen Anne's bounty; for by 
one of the ſtatutes of augmentation (as will appear after- 
wards) it is expreſs y decla red that they ſhall from thence- 
ſorth, that is, from the time of ſuch: N be 
perpetual cures and bene fſces. 

And this muſt appear to the ordinary, either of his own 
knowledge, or by lawful] teſtimony. 

Thus by à conſtitution of archbiſhop Reynold No. Py 
fon ſhall be admitted to officiate, until proof ſhall firfl be our 
of his lawful ordination. Lindw. 47. 

And by a conſtitution of archbiſhop Arundel: No t 
rate foall be admitted to rfficiate in any diaceſe, wherein he tas 
not born or ordained, unleſs he bring with him his letters 2 
— Lind. 48. 

)- By the ſame conſtitution of archbiſhop Reynold:; 
No perſon" ſhall-be admitted to officiate, until proof ſhall fen. 
be made of his good life and learning, Lind. 47. | 
And by the aforeſaid conſtitution of archbiſhop Arundel : 
No curate ſhall be admitted to officiate in any dieceſe, wherein 
he was not born or ordained, unleſs he bring with hin#letters 
commendatory of his dioceſan, and alſe of other biſhops in 
whoſe dioceſes he hath continued for any conſiderable time; 
which" letters ſhall be cautious and expreſs with regard to his 
moral; and conver ſation, and whether he be defamed for any 
new opinions contrary to the cathalick faith or good manners, 
Lind. 48. 

And by Can. 48. If the curates remove 
10 another, they ſhall not be by any means admilt wr to — 
without teflimony in writing of the biſhop of the dioceſe, or or- 
dinary of the place having epiſcopal juriſdiction, from whence 
they came, of their honefly, ability, and conformity to the eccle- 
6 England. 8 
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All which is agreeable to the rule of the ancient canon 
law, which requireth, that no clergyman ſhall be received in 
another dioceſe, without letters commendatory from the 
biſhop of the dioceſe from whence he removed. Gi. 
896. Li | | » 4 JOE 
a) He muſt take the oaths of allegiance and ſupr 
for by the 1 £liz. c. 1. and 1 V. c. 8. every perſon whe 
ſhall be promoted to any ſpiritual or eccleſiaſtical beneſice, 
promotion, dignity, office, or miniſtry, ſhall before he 
take upon him to receive exerciſe ſupply or occupy the 
ſame, take the (aid oaths before ſuch perſon as ſhall hav 
authority to admit him. do . 1 
(5) Such of the ſaid curates as are admitted to a benefice 
with cure (as all perpetual curacies are), ſhall ſubſcribe the 
articles of religion agreed upon in convocation in the year 
1562, as rectory and vicars upon their inſtitution, by the 
13 Eliz. c. 12. /. 3. KS 8 
(6) By Can. 30. No perſon ſhall be ſuffered to preach, 
to catechiſe, or to be a lecturer, in any pariſh church, cha- 
pel, or other place; except he ſhall firſt ſubſeribe to the 
three articles ſpeciſied in the ſaid canon, concerning the 
king's ſupremacy, the book of common prayer, and the 
thirty-nine articles of religion. en ah 
And by Can. 37. None who hath been licenſed 
preach, read lectute, or catechiſe, and ſhall afterwards 
come to reſide in another dioceſe, ſhall be permitted there 
to preach, read lecture, catechiſe, or adminiſter the ſacra- 
ments, or to execute any other eccleſiaſtical function, by 
. what authority ſoever he be thereunto admitted; unleſs he 
firſt conſent and ſubſcribe to the three articles before- men- 
tioned, in the preſence of the biſhop of the dioceſe wherein 
he is to preach, read lecture, catechiſe, or adminiſter the 
ſacraments as aforeſaid. © ' | 
(7) Alſo every curate, leQurer, and every other perſon 
in holy orders, who ſhall be incumbent or have poſſeſſion 
of any eccleſiaſtical promotion, curate's place, or leQure, 


ſhall at or before his admiſſion ſubſcribe the declaration of 


conformity to the liturgy of the church of England as it 
is now by law eſtabliſhed, before the biſhop or ordinary 
of the dioceſe, or before his vicar general, chancellor, or 
commiſſary ;. and if. it is a pariſh church in which he is 
ta officiate, be ſhall receive a certificate from them of 
ſuch ſubſcription, to be read by him in the ſaid church 

hi | afterwards, 
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aſterwards. 13 C 14 C. 2. c. 4. 15 C. 2. c. 6. 1 J. 
4 I. (. 8. a 

By the eleventh article of archbiſhop Wake's injunc- 
tions (which are inſerted at large under the title Ordi⸗ 
nation) it is required, that in licences to be granted to 
ſerve any cure, the ordinary ſhall cauſe to be inſerted, 
after the mention of the particular cure provided for by 
ſuch licence, a claufe to this effect, or in any other pariſh 
avithin the - droceſe, to which ſuch curate ſhall move with the 
conſent of the biſhop. 


Requifites after 6. Alſo after licence obtained, there are ſeveral requi- 
obtained. ſites to be performed; which are as follow : 


(1) It feemeth that they ſhall take the oath of canoni- 
cal obedience, if thereunto required. Thus by a conſti- 
tution of archbiſhop Winchelſea: To curates received ts 
officiate in any church, it ought to be inyoined in virtue of their 
obedience, that they duly attend en ſundays and holidays, and 
other days when divine ſervice is to be performed; and there- 
upon tus do injoin, that oath fhall be adminiflred and made at 
"their admiſſion. And we do injoin that they fhall alſo mike 
oath, that they will not injure the reftors, or vicars, and go- 
vernors of the churches or chapels wherein they ſhall officrate ; 
but that they will humbly cbey them, and give them due reverence. 
Lindw. 70. | | 

And thereupon tue ds injoin that cath ſhall be adminifired] 
But this, not of neceſſity (faith Lindwood) ; but only if 
the rector or vicar ſhall fee cauſe, as if the curate ſhall 
ſhew tokens of ſtubbornneſs or diſobedience. Id. 

Shall be adminifired] By ſuch rector, vicar, or other go- 
vernor of the church. 7d. | 
* And made) By the curate at his entrance or admiſſion. 

d, * | 

Governors of the churches] That is, ſuch as are neither 
rectors nor vicars; as deans, provoſts, maſters, wardens, 
and ſuch like. 14. . 

And give them due reverence] In the common inftances 
of ſubordination and reſpe& ; and alſo in perſorming the 
uſual ſervices in the publick worſhip of God. Lindw. 71. 

And by another conſtitution of the ſame archbiſhop : 
| Stipendiary priefis, who ſhall celebrate the divine offices, ſhall 
nat receive any oblations, portions, obventions, perguiites, 
trentali, or any part thereof, eſpecially oblations for the bodies 
iof the dead brought to ibe church to be buried, without 
* in — licence 
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licence of the recters or vicars of the churches where they ſhall 


efficiate ; nor in any manner carry them away to the prejudice 
of the rectors or vicars of the churches aforeſaid or of their 
ſub/litutes; lefl they incur the ſentence of the greater excommus- 
nication in that behalf ordained, And the ſaid prieſis on the 


ſunday or holiday after their admiſſion, ſhall ſwear before the 


reftors, wicars, or their deputies, during the falemnity of the 
publick worſhip, (or otherwiſe before the ordinaries of the re- 
ſpeAive places,) looking upon the holy books there lying open, 
that they will in no wiſe do any damage or prejudice te the 
churches or chapels parochial wherein they perform divine ſer- 
vice, or to the rectors or vicars thereof, or to thoſe who repre- 
ſent them, or who have intereſt therein. as to the oblations, 
portiens, obventions, perguiſites, trentals, or other rights 
whatſoever, or h:w/cever called; but that as much as in them 
lieth, they will ſecure and preſerve them ſrom damage in all and 
ſingular the premiſſes. And the ſaid prie/ts ſhll alle ſpecially 
ſwear, that they will by no means raiſe, ſuſtain, ar foment 
hatred, ſcandal, quarrels and contentions, between the rector 
and pariſhioners ; but that as much as in them lieth they will 
promote and preſerve concord between them. And the ſaid 
prie/ls ſhall not 2 to celebrate divine ſervice in ſuch 
churches or chapels until they ſhall have taken the oath in form 
aforeſaid; provided that the rectors or vicars or others aforeſaid 
ſhall require them ſo to be ſworn : and if they ſhall preſume 10 
celebrate divine ſervice in the place /o forbidden to them con- 
trary to this prohibition ; they ſhall thereby incur irregularity, 
beſides the other penalties which the canons inflift upon the 
breakers of holy conflitutions. And if the aforeſaid curates, 
being ſo fworn as aforeſaid before a competent juage, ſhall be 
convicted by lawful proof of having braten their oath ; they 
Hall be intirely removed, and as perjurel perſons ſhall be inter- 
difted from the celebration of divine ces, until they fhall be 
canonically diſpenſed withal, And the ſaid rectors or vicars, 
or their deputies, ought affably to receive the oaths aforeſaid ; 
and keep in their churches a written copy of the premiſes and 
other things ordained in that behalf, Lind. 110, 

Stipendiary pricſi;] This conſtitution ſeemeth to have 
been intended, not with reſpect to curates in general, but 
only ſuch of them as had ſalaries appointed by particular 
founders, for praying for the ſouls of them and their 
friends or poſterity : for ſuch were the ſtipendiary prieſts ; 
who officiated in chantries founded and endowed for the 
put poſes aforeſaid. 

- Perquijites] Denarios pro requeſtis : or, as it is afrer- 
wards exprefſed in this conſticution, denarios pergw/ites : 
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that is, pence given for prayers for departed ſouls in the 
offices of the church. TFohn/. Winch, 

Oa the ſunday or holiday after their admiſſion] By the rec- 
tor or vicar or their deputies. Lind. 110. 

Shall fwear before the rectort, vicars, or their deputies] By 
which deputies are meant pariſh prieſts, or others whom 
in their abſence they have deputed to be their agents or 
proctors. Lind. 111. 

Or who have interefl therein] As their farmers, or per- 
ſons who have a right to a certain portion of the obven- 
tions, Lind. 111. 3 

(2) By the 13 & 14 C. 2. c. 4. Every perſon who 


| ſhall be put into any eccleſiaſtical promotion ſhall within 


two months, (or in caſe of impediment to be allowed by 
the ordinary, then within one month after ſuch impedi- 
ment removed,) in the church or chapel belonging to his 
ſaid promotion, read the morning and evening prayers, 
and deelare his aſſent thereunto; on pain of deprivation 
ipſo facto. 

(3) He muſt alſo within two months, or at the time 
when he reads the morning and evening prayers as afore- 
faid (on the like pain of deprivation ipſo facto) read and 
aſſent to the thirty nine articles, if it be a place with 
cute; becauſe, altho' it is ſaid in the ſtatute of the 13 
Liz. c. 12. that this is to be done in two months after 
induction, and in the caſe of curates there is no induction, 
yet when the having cure of ſouls is the foundation of 
reading and aſſenting, wherever there is cure of fouls the 
induction may be well interpreted of any aQtual poſ- 
ſeſſion whatſoever. Matſ. c. 15. 13 El. c. 12. 23G. 2. 
c. 28. 
([) Alf by the aforeſaid ſtatute of the 13 & 14 C. 2. 
c. 4. Every curate, lecturer, and every other perſon in 
holy orders, who is incumbent or in poſſeſſion of any ec- 
cleſiaſtical promotion, curate's place, or lecture, ſhall 
within three months after his ſubſcription as aforeſaid of 
the declaration of conformity, in the pariſh church where 
he (hall officiate as aforeſaid, read the ordinary's certifi- 
cate thereof and again make the ſame declaration; on 
pain of deprivation ipſo facto (except there be ſome law- 
ful impediment, allowed and approved by the ordinary, 
23 G. 2. c. 28.) 

And what was ſaid concerning induction under the laſt 
head ſeemeth equally applicable to the words pariſh church 
in this place; namely, that in caſes where ſubſcription 
of the declaration before the ordinary was neceſſary, the 

| ſame 
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ſame neceſſity ſhall continue for publickly reading the 

certificate of ſuch ſubſcription, and making again the ſamo 

declaration, whether it be ſtrictly in the pariſb church, as 

is the caſe of perpetual curates, or in a chapel of eaſe aug- 

mented (which by the ſtatute hereafter following is made a 
tual cure). 

( 5) Finally, by the 1 G. f. 2. c. 13. and 9 G. 2. c. 26. 
All eccleſiaſtical perſons ſhall, within fix months after 
their admiſſion to any eccleſiaſtical preferment, benefice, 
office or place, take the oaths of allegiance, ſupremacy, 
and abjuration, in one of the courts at Weſtminſter, or at 
the general or quarter ſeſſions; on pain of being incapa- 
citated to hold the ſame, and of being diſabled to ſue in 
any action, or to be guardian, or executor, or adminiſtra- 
tor; or capable of any legacy or deed of gift, or to bear 
any office, or to vote at an election for members of par- 
liament, and of forfeiting 5001. 

7. By Can. 48. No curate or miniſter ſhall ſerve more 
than one church or chapel in one day ; except that chapel 


be a member of the pariſh church, or united thereunto 


and unleſs the ſaid church or chapel where ſuch a miniſter 
ſhall ſerve in two places, be not able in the judgment of 
the biſhop (or ordinary of the place having epiſcopal juriſ- 
dition) to maintain a curate. 

8. By a conſtitution of archbiſhop Iſlip, curates ſerving 
a cure ſhall be content with, ſix marks a year: but by à con- 
ſtitution of archbiſhop Sudbury, this e to eight 
marks, or their board and four marks, by reaſon of the differ- 


ence of the times. Lind. 240. 


Which conftitutions, altho* become obſolete by the de- 
creaſe in the value of money, yet do inform us in general 
of the proportion thereby intended, which is, that the 
curate ſhould receive double of what would reaſonably pay 
for his board. From whence alſo we may collect in ſome 
degree the value of money at the time of the latter con- 
ſtitution, which was in the year 1378, being the ſecond 
year of king Richard the ſecond ; foraſmuch as the ordi- 
nary price of a man's board by the year at that time was 
eſtimated at four marks. | 

In theſe days, with reſpect to aſſiſtant curates, who are 
to be paid by the incumbents that employ them; in order 
to prevent diſputes, it is uſual for the ordinary to require 
that a certain ſum be appointed in the nomination, accord» 


ing to the form above expreſſed. | 
OL, II. * F 2 0 And 
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And by the tenth article of  archbiſhoy's Wake's diree· 
tions beforementioned, it is required, that in the inſtru- 
ment of licence granted to any curate, the ordinary da 
appoint him a ſufficient ſalary, according to the power 
veſted. in him by the laws of the church, and the particu» 
lar direction of the late act of parliament for the better 
maintenance of curates, | 

Which act is that of the 12 fn. ſt. 2. c. 12, and is for 
the curates of non-reſidents only; by which it is enacted 


as followeth: Whereas the abſence of beneficed minaie» $ ought 


to be ſupplied by curates that are ſufficient and licenſed preachers, 


and no curates or miniſters ought to ſerve in any place without. 


the examination and admiſftn of the biſhop of the dioceſe, or ar - 
dinary of the place, having epiſcopal juriſdifiion.z but never- 
theleſs, for want of ſufficient maintenance and encouragement of 
fuch curates, the cures have been in ſeveral places meanly ſup- 
plied: it is enacted, that if any recior or vicar having cure of 
fouls, ſhall nominate and preſent any curate to the biſhop or or- 
dinary, to be licenſed or aamittæd 10 ſerve the cure of ſuch rector 
or vicar in his abſence; the ſaid biſhop. or ordinary, having re» 
gard to the greatneſs of the cure and the value of the ecclefiafti- 
cal bengfices of ſur h rector or vicar, ſhall, en or before: the 
granting ſuch licence, appoint by writing under his band and 
ſeal, a ſufficient certain flipend or allozyance, nat exceeding 50 J. 
a year, nor leſs than 20 l. a year to be paid or anſwered at 


4 ſuch times as he ſhall think fit, by ſuch rector or vicar to fuch 


eur ate for his ſupport and maintenance. And in cafe any dif- 
ference ſhall ariſe between any rector or vicar and his carate 
touching ſuch flipend or allowance, vr the payment thereof; the 
Hiſhop or ordinary, on complaint to him made, ſhail ſummarily 
hear and determine the ſame 3 and in caſe of negled or refuſal 
to pay ſuch ſtipend or allowance, may ſeque/ler the profits of ſuch 
benefice, for or until payment thereof. 

[The 36 G. 3. c. 83. aſter reciting the 12 An. f. 2. 
c. 12. and that in many places the proviſion made by the 
faid ſtatute. for the ſupport and maintenance of the curates 
mentioned in it is now become inſufficient, enacts, that it 
ſhall and may be lawful for tue bilhop or ordinary to ap- 
point, under his hand and ſeal, any ſtipend or allowance for 
any cutate heretofore nominated or employed, or here - 
after to be nominated or employed, not exceeding 751, per 


annum, over and beſides, in livings where: the rector or 


vicar does not perſonally reſide four months in the year at 
leaſt, the ule of the rectory or vitarage-bouſle, and the 


= garden 
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garden and ſtable thereunto belonging, ſuch uſe to be 
granted to the ſaid curate for the ſpace of 12 calendar 
months by the authority of the biſhop or ordinary, under 


bis hand and ſeal, with power in the ſaid biſhop or ordi- 


nary to renew the grant from time to time, or a further ſum 
not exceeding 15 |. per annum in lieu of ſuch houſe garden 
and ſtable, in caſe there ſhall be none ſuch, or it ſhall ap- 

ar to the biſhop or ordinary not to be convenient to allot 
and aſſign the ſame to ſuch curate; which ſaid ſtipend or 
ſtipends ſhall be paid and. recovered in ſuch and the ſame 
manner as the ſtipend payable under and by virtue of the 
ſaid act: provided always, that the ſaid houſe garden and 
ſtable ſhall be for the uſe of the ſaid curate and his family, 
only during his actual reſidence in the. ſaid rectory and vi- 


carage-houſe. /. 1. 5 


Provided alſo, that the biſhop or ordinary ſhall have 


power, at any time, under his hand and ſeal, to revoke 


the grant to the ſaid curate of the ſaid houſe garden and 
ſtable, or any of them; and alſo to inſert in ſuch grant, 


ſuch terms and conditions to be obſerved on the part of the 


curate as he ſhall think reaſonable; and alſo that the cu- 
rate ſhall peaceably deliver up the poſſeſſion of the premiſes 
granted to him at the expiration or other ſooner determina» 
tion of the grant thereof; and in caſe he ſhall refuſe ſo to 
do, he ſhall forfeit and loſe to the rector or vicar all ſuch 
parts of his ſtipend as ſhall then be unpaid, or ſhall there- 
after become due, and alſo the ſum of 501. to ſuch tector 
or vicar, and which ſhall be recoverable in an action of 
debt. /. 2. 

The ordinary may alſo appoint the like ſtipend, with the 
like remedies, to the officiating curates of churches aug- 
mented by queen Anne's bounty, and to the officiating cu- 
rates of perpetual curacies, although not augmented by the 
ſaid bounty, if they have-become conſiderable in value by 


the improvement of the tithes or glebe of which they hap- 


pen to be endowed, or by other circumſtances. / 3& 5. 

All churches curacies and chapels augmented by queen 
Anne's bounty ſhall be ſubjected to the ſame rules as be- 
nefices with reſpect to the avoidance of other benefices ; 
and ſhall be conſidered as benefices preſentative, ſo as that 


the licence thereto ſhall operate in the ſame manner as in- 


ſtitution to the ſaid benefices, and ſhall render voidable other 
livings in like manner as inftitution to the ſaid benefices ; 
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mented cures before the paſſing of this act, ſhall continue to 
be held by the preſent incumbents therewith, until ſome 
other cauſe of avoidance ſhall ariſe after the paſſing of the 
act. . 3& 4 

And whereas it is expedient that the authority of ordi- 
naries to licenſe curates ſhould be further explained, en- 
larged, and confirmed, it is enacted, that it ſhall be lawful 
for the ordinary to licenſe any curate, who is or ſhall be 
actually employed by the rector, vicar, or other incumbent 
of any pariſh church or chapel, although no expreſs no- 


" mination of ſuch curate ſhall have been made either in 


words or in writing to the ordinary by the faid rector, vicar, 
or other incumbent; and that the ordinary ſhall have power 
to revoke ſummarily and without proceſs any licence grant- 
ed to any curate within his juriſdiction, and to remove ſuch 
curate for ſuch good and reaſonable cauſe as he ſhall ap- 
prove; ſubject nevertheleſs to an appeal, as well in the 
caſe of a grant of a licence to a Curate who has not been 
nominated, as in the revocation of a licence granted to a 
curate; ſuch appeal to be made in either caſe to the arch- 
biſhop of the province, and to be determined in a ſummary 
manner. /. 6, | 

By the ſeveral ſtamp acts a duty of 158. was impoſed on 
all licences, which baving been found burdenſome to ſti- 
pendiary curates appointed by licence to perform the- office 
of curate in a pariſh church upon the nomination of the 
rector or vicar thereof, was repealed by 28 G. 2. c. 28.) 

And in the faculty of diſpenſation of plurality, order is 
taken, that there ſhall be a reſiding curate, if the revenues 
of the church will conveniently bear it, and that ſuch cu- 
rate ſhall have a competent and ſufficient ſalary, to be 
aſſigned by the proper ordinary at his diſcretion; or if he 
fhall not take due care therein, then by the archbiſhop 
granting the diſpenſation, or his ſucceſſors, 

And by the ſtatute of the 13 Elia. c. 20. He who is 
curate to a pluralift, in ihm benefice on which the in- 
cumbent doth not moſt ordinarily reſide, hath the privi- 
lege of leaſing that benefice reſerved to him only; but he 
forfenteth his leaſe, if he be abſent above forty days in one 

car, | 
As to the ſalaries of perpetual curates ; whilſt the im- 
piopriations were in the hands of monks and other eccle- 
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ſiaſtical perſons and bodies; the biſhop had power to aſ- 
certain, increaſe, or leſſen the ſalaries of theſe as well as 
other curates, as he had alſo of augmenting vicarages en- 
dowed, if he ſaw occaſion : but ſince theſe impropriations 
are fallen into the hands of laymen, this hath not been al- 
lowed. So that now, in effect, (Mr. Johnſon ſays) the 
impropriators have theſe cures ſerved by whom, and at 
what rates they pleaſe, Join 89. 

If the biſhop aſſign the ſalary, the curate's moſt effec- 
tual remedy for his pay, is to apply to the eccleſiaſtical 
court; for there, in default of payment, a ſequeſtration 
may be ſerved on the benefice: but if the curate have na 
licence, he cannot ſue in that court. Fohn/. 87. 

If he ſue for his ſalary at the common law, he muſt 
prove an agreement betwixt himſelf, and the incumbent : 
but in ſuch caſe he may be called upon to prove, that 
he made the ſubſcriptions and declarations before men- 
tioned, and otherwiſe qualified himſelf as the law ditects. 
Johnſ. 87. 

1672. Pierſon and Atkinſon, The plaintiff, have 
ing a diſpenſation for two benefices, agreed with the de- 
fendant to ſerve one of them for 221. a year, The de- 
fendant made his application to the biſhop to enlarge his 
ſtipend, The biſhop ordered, that the plaintiff ſhould al- 
low him 321. a year. The plaintiff paid him his 221. ac- 
cording to agreement. And the curate libelled in the 
ſpirztual court, for the addition made by the biſhop. Up- 
on which the plaintiff moved for a prohibition. The cu- 
rate's counſel inſiſted, that this being an allowance by 
order of the biſhop, was properly ſuable in the eccleſiaſti- 
cal court, But the court granted a prohibition, For 
there being a contract between the parties, the biſhop 
had no power to make any order: but if the curate had 
ſerved the cure, and made no agreement, then the biſhop, 
ought to hae allowed him what he thought reaſonable, in 
the nature of a quzntum meruit. Freem. 70. 

E. 19 C. 3. Martjn and Hind, This was a caſe re- 
ſerved for the opinion of the court, The cauſe had been 
tried at the fittings in London after laſt Hilary term, 
The declaration ſtated, that the defeadant, on the 13th 
of February 1769, by an inſtrument in writing, under- 
took and promiſed to retain and continue the plaintiff 
to officiate as curate in the pariſh church of St. Ann 
Weſtminſter, until otherwiſe provided of ſome eccleſiaſti- 
cal preferment, unleſs by fault by him committed be 
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ſhould be lawfully removed, and to pay him 50 guineas 
a year during that time; that the plaintiff had not been 
provided of any other eccleſiaſtical preferment, nor Jaw- 
fully removed, and that the defendant had not, from 
the ſaid 13th of February 1769, 1-<tained and continued 
him curate of the ſaid church, and permitted him to 
officiate therein, and had not paid the ſaid 50 guineas 


a year, The cafe ſtated the inſtrument or title on which 


the action was brought, which was in theſe words: © To 
* the right reverend father in God Richard lord biſhop 
r of London. Theſe are to certify your lordſhip, that 
&« | Richard Hin, rector of St. Ann Weſtminſter, in the 
% county of Middleſex, and your Jordſhip's dioceſe of 
% London, do hereby nomirate and appoint the reverend 
« Thomas Martyn to perform the office of a curate in my 
% church of St. Ann aforeſaid, and do promiſe to allow 
© him the yearly ſum of 50 guineas for his maintenance 
« jn the ſame, and to continue him to officiate in my 


<« ſaid church until he ſhall be otherwiſe provided with 


„ ſome eccleſiaſtical preferment, unleſs, by fault by him 
„ committed, he ſhall be lawfully removed from the 
% ſame; and I hereby ſolemnly declare, that I do not 
« fraudulently give this certificate to entitle the ſaid Thee 
« mas Martyn to receive holy orders, but with a real in- 
* tention to employ him in my ſaid church, according 
„to what is before expreſied, Witneſs my hand this 
« 13th day of February 1769. K. Hind,” The caſe 
then ſtated, that on the bth of July 1778, the church of 
St. Ann had become vacant, on the defendant's having 
taken other preferment, namely, the living of Rochdale, 
and that he had paid the plaintiff his ſalary as curate, up to 
that time, 

And here it is neceſſary to go back to a former trial be- 
tween the {aid two parties, which was as follows; About 


the year 1776, upon a Giſ-greement between Hind and 


Martyn, Hind, ater giving bim fix months notice to quit 
the cutacy, had refuſed to permit Martyn to officiate, and 
had diſcontinued the payment of his ſalary, Upon which, 
Mertyn brought an action on the written inſtrument above 
ſet forth, and obtained a verdict for the arrears then due, 
But the queſtion, whether he could maintain the action, 
being broupht beſore the court in Eaſter term 16 C. 3. 
on a motion for a new trial, it was looked upon as a 
matter of importance, and entitely new; and, after it had 
deen fully argued at the bar, the court took time to con- 


5 ſider, 
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ſider, The principal objections made to the action on 
that occaſion were, 1. That the inftrument did not con- 
tain any contract between the rector and curate, nor any 
promiſe from the curate to the rector. That it was 
merely an engagement and indemnity by the rector to the 
biſhop, founded on the ſtatute of 12 An. and on the 
canons, by which the biſhop, if he ordains a man who has 
no curacy or pteferment, is himſelf liable to maintain him. 
That if any perſon was intitled to ſue the defendant, it 
was the biſhop, That Marin was not a party to the in- 
ſtrument, and that the undertaking contained in it was, 
as to him, without conſideration. That there was no 
mutuality-of obligation between Hind and him, for that 
he might ceaſe to act as curate whenever he pleaſed. 
2. It was ſaid, that Martyn bad never obtained a regular 


licence (which ought to be under ſeal) to officiate as a 


curate, which it was incumbent on him to have done, in or- 
der to intitle himſelf to the benefit of Hind's undertaking, 


ſuppoſing it could be conſidered as an engagement to him, 


That a licence was in the nature of an inveſtiture to a 
curate ; and that, not being licenſed, he was certainly te- 
moveable at the , pleaſure of the tector.— In anſwer to 
which objections, it was argued, 1. That the title was in 
ſubſtance and effect an engagement with the plaintiff, 
That the words are, J de promiſe to allow him, not, I pro- 
miſe to indemnify you (the biſhop). That, if the inſtru- 
ment had been a deed under ſeal, none but perſons ſtrictly 
parties to the deed could have maintained an action upon 
it; but the caſe is different with regard to a common un- 
dertaking in writing like the preſent. That it has been 
determined in the caſe of Dutton and Poole, 1 Vertr. 318. 
that on a promiſe made to one perſon for the benefit of 
another, an action may be maintained by the perſon for 
whoſe benefit the promiſe was made, That 50 guineas 
was more than is required by any canon or act of parlia- 
ment, and therefore if an allowance to the extent required 
by law ſhould be conſidered as an indemnity to the biſhop, 
yet a ſalary exceeding that allowance could only ariſe from 
a contract between the rector and curate. That the con- 
ſideration of the ſalary is the performance of the duty. 
2. It was anſwered as to the other objection, that no part 
of the canon Jaw makes a licence neceflary. That the act 
of uniformity requires it for lecturers and preachers, but for 
no other perſons. And as to the caſes mentioned to ſhew 


that all cerates are temoveable at pleaſure, none of them 
F4 hath 
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hath eſtabliſhed that doctrine.— Afterwards, in the ſame 
term, Lord Mansfield delivered the opinion of the court: 
At the trial, the defendant attempted to ſhew, that the 
plaintiff was lawfully removed for fault by bim committed, 
and offered evidence to prove the irregularity of the plain- 
tiff's life and behaviour; but I would not ſuffer that evi- 
dence to be given; being of opinjon, either that the 
rector ought to have repreſented his conduct to the biſhop, 
and applied to him to remove him, or if he himſelf could 
remove him on that account, that he ought to have noti- 
fied to him the cauſe of his removal to be his immoral be- 
haviour, which he had not done. I am till of the ſame 
opinion as to that part of the caſe, as at the trial, and no 
objection hath been made to it on the argument, But I 
delire it to be underſtood, that this doth not imply an 
opinion that the biſhop may not remove a curate, nor 
even that the rector may not, for juſt cauſe properly no- 
tified to the curate. Thoſe points ſtill remain open, As 
to the 1ſt objection, it appears from the canon, that a 


. pecuniary proviſion is not the only object of a title, but 


that one purpoſe of it is to aſſure the biſhop that the per- 
ſon to be ordained hath ſome church where he may exet- 


ciſe his ſunction. And if after being certified of the fact, 


the biſhop ordains him, and he is afterwards removed, the 
biſhop is not liable to maintain him. And therefore the 
biſhop in this caſe can have no claim of indemnity againſt 
the defendant. The title is only a certificate to the bi- 
ſhop of the fact, that the rector has undertaken to employ 
him, to pay bim, and to continue him in the curacy till 
provided of ſome, other eccleſiaſtical preferment, It is 
difficult to conceive, how any queſtion could be made on 
this point, or how a doubt could have been entertained in - 


the caſe of Dutton and Pole, which, however, was not 


near ſo ſtrong as the preſent. As to the ad objection, the 
biſhop having ordained the plaintiff on this very title, there 
ſurely cannot be a ſtronger licence, Whether it is ſuch 
as would ſatisfy ſome penal ſtatutes, may be a critical 
queſtion, but we are of opinion that it doth not lie in the 
defendant's mouth to lay that Martyn has no licence, 
when he himſelf hath admitted him to act as his curate, 
and has never before objeAed to him on this account, or 
given him notice and an opportunity of obtaining one in 
fotm.— And the rule for a new trial was diſcharged, and 


judgment entered for the plaintiff, 


The 
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action, was, whether the plaintiſſ could recover the ar- 
rears of his ſalary of 50 guineas, from the time of the de- 
fendant's quitting the rectory of St. Ann, For the plain- 


tiff it was contended, that the undertaking by Hind did 


not determine by his ceaſing to be rector of St, Ann. It 
was a permanent agreement to provide for the plaintiff till 
he ſhould obtain ſome other church preferment. It could 
could not be voided by the voluntary act of the defendant, 
but if he had put it out of his own power to continue him 
in the exerciſe of his function of curate of St. Ann, he 
was ſtill bound to pay him the ſalary. The nature of a 
title to the biſhop is not a precarious proviſion, dependent 
on the will of the perſon who gives it, but certain and 
only determinable by the miſconduct, or preferment, of 
the perſon to whom it is given. To prove this, ſeveral 
caſes were referred to in the regiſter of archbiſhop Win- 
chelſea, which are mentioned in Gibſon's Codex ; parti- 
cularly, an order from the archbiſhap to the biſhop of St. 
Aſaph, to compel John rector of Goldfield to pay the 
annual ſum of five marks to Amianus de Goldfield, to 
whom the ſaid John had given a title for that ſum, until 
he ſhould be provided for; and two orders from the arch» 
biſhop, one to a biſhop to provide for a clergyman whom 
he had ordained without a title, and another of the like 
purport to a biſhop's executors to oblige them to provide 
for one whom the biſhop had ordained without a title. 
For the defendant it was inſiſted, that every ſentence in 
the inſtrument confined the undertaking to the time of 
continuance in the rectory of St. Ann, lt could not bind 
his ſucceſſor, and certainly did not bind him to continue 
all his life-time rector of the pariſh, The conſideration 
for which the 50 guineas were to be paid was the per- 
formance of the duty of a curate. The contract would 
want a mutuality, if it extended beyond Hind's continu- 


ance in the rectory of St. Ann, for he could not compel. 


the plaintiff to officiate as his curate at Rochdale, his pre- 
ſent living. An engagement to pay 50 guineas, inde. 
pendent of any clerical function, would not have been a 
title upon which the biſhop could have ordained the plain- 
tiff. By lord Man fie: There does not ſeem to me to 
be any colour whatever for the preſent demand. The 


queſtion is, what Hind has undertaken to do. He could 


not turn the plaintiff out at p eaſure; but there is no pre- 


tence to ſay, that he has undertaken for himſelf, or his ex- 


ecutots, to maintain him for life, or to continue all his Life. 
ife- 


The queſtion now upon the caſe reſerved in the ſecond 
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life-time rector of St. Ann. The queſtion here is not, 
whether this is a good title or not; although it ſhould 
ſeem that it is. They commonly run in this fo;m, and 
the curate takes the riſque of the rector's quitting the 
living. A man may give a more permanent title, but the 
words of this inſtrument clearly confine the undertaking 


to the time of Hind's continuing rector of St. Ann, And 


the defendant had judgment, Dowg/as, 137. (7) 

9. By the laſt article of archbiſhop Wake's directions 
before mentioned it is ordered, that the biſhop do take 
care as much as is poſſible, that whoſoever is admitted to 
ſerve any cure, do teſide in the pariſh where he is to ſerve; 
eſpecially in livings that are able to ſupport a reſident cu- 
rate: and where that cannot be done, that they do at Jeaſt 
reſide ſo near to the place, that they may conveniently 
perform all their duties both in the church and patiſh. 


And if the curate do not comply, the ordinary may 


withdraw his licence, 

10. By a conftitution of Edmund, archbiſhop of Can- 
terbury : Me admeniſh the recters of churclies, that they do not 
endeavour to remove their annual cura'ts, without reuſonable 
cauſe ; ſpeciallj if they be of hanefl converſation, and have 
laudable tifiiminy thereof. Lind. 310, 

Without reaſonable cauſe] Of which it ſeemeth that the 
ordinary hell be judge, who granted the licence; who 
may, at his diſcretion, diſplace fuch curate, by withdraw- 
ing his licence, without formal proceſs of law. Jahn 88, 

And as to perpetual curates; theſe alſo are licenſed by 
the biſhop as well as others; and Mr, Johnſon ſays, he is 
aſſured, that their licences do run in the ſame form, at 
leaſt in many places, with the licences of other curates, 
and particularly, to continue 'only during the biihop's 
pleaſure : and yet for diſtinction fake, they are called per- 
petual curates ; and indeed, whatever power the biſhops 
have in removing ſuch curates at pleaſure, yet it is ſeldom 
or never made uſe of, John. 89. 


\ 


— 


— 


(r) This caſe is alſo reported in Comp. 437. where it ap- 
pears that on the firſt trial it was objeQed that Martyn was 
appointed reader of prayers in the ſame pariſh, for which he 
had a ſalary of zol, per annum, which the counſel! for the de- 
fendant contended to be an ecclefiaftical preferment within the 
meaning of the agreement between him and Hind, But the 
court over ruled the objeclion. See title Reader, | 


In 


5 
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In the caſe of the curate of Orpington, H. 27 & 28 C. 2. 
who was appointed by the impropriator, and licenſed 
by the archbiſhop as ordinary, the court held, that being 
but a curate at will, and not inſtituted and inducted, he 
was not an incumbent within the ſtatute of the 13 El. c. 10 
nor liable to dilapidations. 3 Keb. 614. | 

So in the caſe of Mod and Birch, H. 10 V. Wood 
pretending to be curate in a chapel of eaſe in the pariſh of 
Preſton, ſued the vicar of the pariſh in the ſpiritual court, 
for the arrears of a penſion claimed by preſcription ; and a 
prohibition was granted, uvleſs cauſe ſhewed: for that 
the curate was removable at the will of the parſon, and fo 
cannot preſcribe, but his remedy muſt be by guantum 
meruit. 2 Salk. 506. 

And in the caſe of Price againſt Pratt and others, M. 
1729. The plaintiff Price preferred his bill as perpetual 
curate of Bovington, being a chapel annexed to the church 
of Hemel-Hemited in the county of Hertford, againſt the 
defendants inhabitants and occupiers of lands within the 
ſaid chapelry. He made his title under a nomination to 
his curacy in the year 1716, by the then vicar of Hemel- 
Hemſted, who alſo gave him by the ſame inſtrument, the 
ſmall tithes in Bovington, with power to ſue for them in 
his (the vicar's) name, He alſo fet forth a licence to 
preach from the then biſhop of Lincoln: and alſo that 
upon the ſaid vicar's death, his ſucceſſor the preſeat vicar 
in the year 1722, granted him a new nomination to this 
curacy expreſsly for life, with like power to ſue for the 
ſmall tithes in both their names: but though he took a 
ſecond nomination, yet that by the firſt, and the biſhop's 
licence, he was ſufficiently entitled to the tithes 3 becauſe 
by ſuch nomination he became perpetual curate. But by 
the court: The bill muſt be diſmiſſed, for no title appears 


in the plaintiff; for though a curate is appointed by a . 


vicar, either generally, or expreſsly for life, yet ſuch ap- 
pointmeat is in its own nature revocable at the common 
law, even without any cauſe aſſigned, and by the eccle» 
ſiaſtical law upon cauſe ſhewn ; ſo that the plaintiff had 
not ſuch a permanent intereſt, as to claim any tithes. 

Bunb. 273. | 
But notwithſtanding theſe adjudications, the principal 
point, whether the appointments of theſe curates are re- 
vocable at pleaſure, ſeemeth not to have been fully conſi- 
dered upon ſolemn argument; but that they are ſo, ſeemeth 
to have been taken for granted, and that upon a principle 
which perhaps will not be admitted, pamely, that at the 
common 
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common law they are revocable without any cauſe aſſigned, 


for after they are nominated by the impropriator, ang 
licenſed by the ordinary, it ſeemeth that they are not to 


be removed but for ſuch cauſe as would deprive a rector or x 
vicar. | 
With regard to ſuch of the perpetual curacies as have 2 
. been augmented by the governors of queen Anne's boun. fe 
ty, there is no doubt, but by the act of parliament here + 
next following, the curates thereof are not removable at fa 
pleaſure ; and therefore the form of the licence in that caſe - 
at leaſt ought to be altered. 6 
And as to the reſt it ſhould ſeem, that ſuch curacies are fa 
beneficta ecclefiaflica. Lord Coke ſays, Beneficium is a large 3 
word, and is taken for any eccleſiaſtical promotion or ſpi- 4 
ritual living whatever. (2 2 29.) And in the caſe 2 
of Moſeley and Warburton, M. 9 . it was ſaid by the 3 
court, that a prebend is an eccleſiaſtical benefice. (1 Salk. 1 
321.) And Dr. Gibſon, obſerving upon the aforeſaid 
caſe of od and Birch, where it was held that the curate 2 


was removable at the will of the parſon, and conſequently 
could not preſcribe ; ſays, this is true of an aſſiſtant curate fu 


to a reſident rector or vicar, but not of a curate properly 2 
ſpeaking, who has the curam animarum committed to him 7 
o tempore by the biſhop, in the abſence of the incum- DL 
bent. (Gib/. 896.) And in the cafe of perpetual cura- * 
cies in particular, the court of king's bench will grant a wy 
mandamus to the biſhop to admit and licence a curate; * 
which implies a right in the perſon nominated to ſuch 
office or promotion: as was done by the court in the caſe hr 
of the dean and chapter of Carliſle, with reſpect to the cu- 5 
racy of St. Cuthbert's; which caſe is ſet forth at large, Is 
under the title Deans and chapters (5). 70 
pre 
(s) The reaſons which have induced the court of king's ber 
bench of late to refuſe a mandamus in this caſe have ariſen bee 
from the nature of that writ. See ante 4. in the note, But req 
that a perpetual curacy is to be conſidered as a benefice with «dy 
cure of ſouls, and that the curate muſt therefore obtain the 
biſhop's licence, and ſubſcribe the 39 articles and declaration _ 
of conformity, before he can be admitted to his benefice and lar 
maintain an action of money had and received for the profits of be 
it, was the opinion of the court of king's bench in Powe! v. 1 
Milbank, 1 T.- Rep. 399. See Fdvptwoſon, 14. in the note. This 4 
caſe was afterwards litigated in the court of C. P. for which 60 f 
ſee Donative, 7, 8. 4 
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11. By the 1 G. ſt. 2. c. 10. Whereas the late queen Chapels of eaſe 


Anne's bounty to the poor clergy was intended to extend, not 
only to parſons and VICErs who came in by preſentation or colla- 
tim, inflitution, and induction; but likewiſe to ſuch mini/ters 
who come in by donation ; or are only flipendiary preachers or 
curates ; moſt of which are not corporations, nor have a legal 


ſucceſſion, and therefore are incapable of taking a grant or con- 


veyance of ſuch perpetual augmentation as is intended by the 
aid bounty; and in many places it would be in the potuer of 
the donor, impropriator, parſon, or vicar, to withdraw the 
allowance which was before paid to the curate or minifler 
erving the cure; or in caſe of a chapelry, the incumbent of the 
mother church might refuſe to employ 4 curate and officiate 
there himſelf, and take the benefit of the augmentation, whereby 
the maintenance of the curate would be ſunk inſtead of being 
augmented ; it is enatted, that all ſuch churches, curacies, or 
chapels which ſhall be augmented by the governors of the ſaid 
bounty, ſhall be from thenceforth perpetual cures and benefices, 
and the miniflers duly nominated and licenſed thereunto ſhall be 
in law bodies politick and corporate, and have perpetual ſucceſ- 
fm, and be capable to take in perpetuity; and the impropri- 
ators or patrons of any augmented churches or donatives, and the 
rectors and vicars FA the mother churches whereunto ſuch aug- 
mented curacy or chapel doth appertain, ſhall be excluded from 
receiving any profit by ſuch augmentation, and ſhall pay ta the 
minifters officiating ſuch annual and other penſions and ſalaries, 
which by ancient cuſlom or otherwiſe, of right, and not of 
bounty, they were before obliged to pay. 
And for continuing the ſucceſſion in ſuch augmented cures, 
hereby made perpetual cures and benefices, and that the ſame 
may be duly and conſlantiy ſerved ; if they ſhall be ſuffered to 
remain void for ſix months, they ſhall lapſe in like manner as 
preſentative livings. 

And by this ſtatute the augmented chapels being ex- 
preſsly made perpetual cures and benefices ; if the incum- 
bents of ſuch chapels have not before ſuch augmentation 
been qualified, or qualified themſelves, according to the 
requiſites above ſpecified for perpetual curates, it may be 
adviſeable, upon ſuch augmentation made, that they be 
nominated de novo, and then perform the ſeveral- particu- 
lars within the times required : Which nomination may 
be in this or the like form; 

« To the right reverend father in God C. lord biſhop 
© of A. B. of gentleman, ſendeth greeting. 
% Whereas the curacy of the chapel of — in the 


* county of — and in your lordſhip's dioceſe of 
/ h | is 


and perpetual 
curacies aug- 
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cc is augmented, or*ſhortly intended to be aug- 
© mented, by the governors of the bounty of the late 


. queen Anne, for the augmentation of the maintenance 


« of the poor clergy ; by reaſon whereof it is requiſite, that 
« a curate ſhould be duly nominated and licenſed to ſerve 
« the ſaid cure, purſuant to the ſtatute in that caſe made; 
I the ſaid A. B. do hereby nominate C. D. clerk, (the 
« perſon employed by me in ſerving the ſaid cure,) to be 
& curate of the faid chapel of ——— ; and do humbly 
& pray your lordſhip to grant him your licence to ſerve 


e the ſaid cure, and to perform all divine offices therein 


« accordingly. In witneis whereot, I have hereunto ſet 
% my hand and ſeal, the day of in the year 


Dalmatica. 


| D ALMATICA, was one of the ſacerdotal veſtments ;. 


ſo called from its having been at firſt woven in Dal- 
matia. Lind. 252. | 


Darrein preſentment, 


AN aſſiſe of darrein preſentment, or laſt preſentation, lies 
when a man, or his anceſtors under whom he claims, 
have preſented a clerk to a benefice, who is inſtituted ; 


and afterwards upon the next avoidance a ſtranger pre- 


ſents a clerk, and thereby diſturbs him that is the real 
patron, In which caſe, the patron ſhall have this writ, 
directed to the ſheriff to ſummon an aſſiſe or jury, to in- 
quire who was the laſt patron that preſented to the church 


now vacant, of which the plaintiff complains that he is 


deforced by the defendant : and, according as the aſſiſe 
determines that queſtion, a writ ſhall iſſue to the biſhop, 
to inſtitute the clerk of that patron in whoſe favour the 
determination is made, and alſo to give damages. 3 Black/t. 


245. 
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Deans and chapters. 


But this courſe of proceeding is now become obſolete, 
and ſuperſeded by the writ of guare impedit: and the learn- 
ing concerning them both is comprehended under the titie 


Advowlon. 
Deacon. See Ordination. 


Deans and chapters. 


FOR the leaſes of deans and chapters, and of every 
member of the chapter, in their ſole or aggregate capa- 
eity ; ſee tiile Leaſes, 


I. Of deans, 

II. Of chapters, 

III. Of the ſeveral members of the chapter in their 
ſole capacity; as canons and prebendaries. 

IV. Of dean and chapter, as one body aggregate. 

V. Of deans of peculiars. ; 

VI. Of rural deans. 


I. Of deans. 


79 


1. There are four ſorts of deans and deanries ; of which Several kinds of 


and of whom the law of this realm taketh knowledge. 
The firfl is a dean who hath @ chapter contilting of preben- 
daries or canons, ſubordinate to the biſhop, as a council 
aſſiſtant to bim in matters ſpiritual relating to religion, and 
in matters temporal relating to the temporalties of his 
biſhoprick: for ſeeing that it was impoſſible but that ſects, 
ſchiſms, and herefies ſhould ariſe in the church, it was in 
chriſtian policy thought fit and neceſſary, that the burden 
of the whole church, and the government thereof, ſhould 
not lie upon the perſon of the biſhop only ; and therefore it 
was thought neceſſary that every biſhop within his dioceſe 
ſhould be aſſiſted with a council, to conſult with him in 
matters of difficulty concerning religion, and deciding of 
the controverſies thereof ; and alſo for the better ordering 
and diſpoſing of the things of the church, and to give their 
alſent to ſuch eſtates as the biſhip ſhould make of the 


te mpo- 
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temporalties of his biſhoprick ; for it was not convenient 
that the whole power and charge thereof ſhould remain in 
any one ſole perſon only. The ſecond is a dean who hath 
no chapter, and yet he is preſentative, and hath cure of ſouls ; 
he hath a peculiar, and a court wherein he holdeth eccle. 
ſiaſtical juriſdiction; but he is not ſubject to the viſitation 
of the biſhop or ordinary; ſuch is the dean of Battel in Suſ- 
ſex, which deanry was founded by king William the con- 
queror in memory of his conqueſt; and the dean there 
hath cure of ſouls, ind hath ſpiritual juriſdiction within 


the liberty of Battel. The third dean is eccleſiaſtical alſo, 


Cathedral dean, 


Original inſti. 
tut ion of dean · 
ries, 


but the qeanry is nt preſentative but donative, nor bath any 
cure of ſouls, but he is only by covenant or condition ; 
and he alſo hath a court and a peculiar, in which he hold- 
eth plea and juriſdiction of all ſuch matters and things as 
are eccleſiaſtical, and which do ariſe within bis peculiar, 
which oftentimes extends over many pariſhes : ſuch a dean, 


conſtituted, by commiſſion from the metropolitan of the 


province, is the dean of the Arches, and the dean of Bocking 


in Eſſex; and of ſuch deanries there are many more, 


The fourth ſort of dean, is he who is uſually called the 
rural dean; having no abſolute judicial power in himſelf, 
but be is to order the eccleſiaſtical affairs within his deanry 
and precinct, by the direction of the biſhop, or of the 
archdeacon ; and is a ſubſtitute of the biſhop in many 
caſes. Hughes, c. 2. (t) | 


2. The dean which hath a chapter, ſuch as the dean of - 


Canterbury, St. Paul's, and the like, is ſet forth to be an 
eccleſiaſtical governor - ſecular over the prebendaries, and 
canons in the cathedral church. Hughes, c. 2. 

3 The inſtitution of deanries, as alſo of the other ec - 
cle 


iaſtical offices of dignity and power, ſeems to bear a 


reſemblance and relation to the methods and ferms of civil 
government, which obtained in thoſe early ages of the 
church throughout the weſtern empire. Accordingly, as 
in this kingdom, for the better preſervation of the peace, 
and more eaſy adminiſtration of juſtice, every hundred 
conliſted of ten diſtricts called tithings, every tithing of 
ten friborghs or free pledges, and every free (or frank) 
pledge of ten families; and in every ſuch tithing there 
was a conſtable or civil dean appointed, for the ſubordi- 


(7) As to the nature and diviſion of deanries and the mode 
of appointing to them, ſee a learned note of Mr. Hargrave to 


Co. Lit. 95. 
nate 


Deans and chapters, 


nate adminiſtration of juſtice : ſo in conformity to this ſe- 
cular method, the ſpiritual governors the biſhops divided 
each dioceſe into deanries (decennaries, or tithings), each 
of which was the diſtrict of ten pariſhes or churches ; and 
over every ſuch diſtrit they appointed a dean, which in 
cities or large towns was called the dean of the city or 
town, and in the country had the appellation of rural dean. 
Ken, Pare. Aut. 633, 634. 

The like office of deans began very early in the greater 
monaſteries, eſpecially in thoſe of the Benedictine order; 
where the whole convent was divided into decuries, in 
which the dean or tenth perſon did preſide over the other 
nine ; took an account of all their manual operations ; ſuf- 


fered none to leave their ſtation, or to omit their particular 


duty without expreſs leave; viſited their cells or dormi+ 
tories every night; attended them at table to keep order 
and decorum at their meals; guided their conſcience ; di- 
rected their ſtudies ; and obſerved their converſation : and 
for this purpoſe held frequent chapters, wherein they took 
publick cognizance of all irregular practices; and impoſed 
ſome lefler penances ; but ſubmitted all their proceedings 
to the abbat or prelate, to whom they were accountable 
for their power, and for the abuſe of it, And in the 
larger houſes, where the numbers amounted to ſeveral de- 
curies, the ſenior dean had a ſpecial pre-eminence, and 
had ſometimes the care of all the other devolved upon him 
alone. Ken. Par. Antiq. 634, 635. 

And the office of dean in ſeveral colleges in the univerſi- 
ties, ſeemeth to have ariſen from the ſame foundation. 

And the inſtitution of cathedral deans ſeemeth evidently 
to be owing to this practice. When in epiſcopal ſees, 
the biſhops diſperſed the body of their clergy by. affixing 
them to parochial cures ; they reſerved a college of prieſts 
or ſecular canons for their counſel and aſſiſtance, and for 
the conſtant celebration of divine offices in the mother or 
cathedral church, where the tenth perſon had an inſpect- 
ing and prefiding power, till the ſenior or principal dean 
ſwallowed up the office of all the inferior, and in ſubor- 
dination to the biſhop was head or governor of the whole 


ſociety. His office was, to have authority over all the 


canons, preſbyters, and vicars; and to give poſſeſſion to 
them when inſtituted by the biſhop ; to inſpect their diſ- 
charge of the cure of ſouls; to convene chapters, and pre- 
kde in them, there to hear and determine proper cauſes z 
and to viſit all churches once in three years within the 
limits of their juriſdition, The men of this dignity 

Vor. Il, G were 
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were called archipreſbyters, becauſe they had a ſuperintend- 
ence, or primacy over all their college of canonical prieſts ; 


Deans and chapters. 


and were likewiſe called decani chriſtianitatis, becauſe their 


Dean how sp - 
po ute . 


Deanry held in 
commendam 
with a biſhop- 
rick. 


Deanry a ſine» 
cure. 


chapters were courts of chriſtianity, or eecleſiaſtical ju- 
dicatures, wherein they cenſured their offending brethren, 
and maintained the diſcipline of the church within their 
own precincts. Ken. Par. Ant. 634, 635. 

4. Deans of the old foundation come in by election of 
the chapter upon the king's conge d'eſlite, with the royal 
aſſert, and confirmation of the biſhop, much in the ſame 


way as the biſhops themſelves do: but (generally) the 


deans of the new foundation come in by the king's letters 
patents; upon which, they are inſticuted by their reſpec- 
tive biſhops; and then inſtalled upon a mandate, purſuant 
to ſuch inſtitution, and directed to the chapters. Gi 173. 

Wich diſtinction between the old and new founda- 
tions came in after the diſſolution of monaſteries, when 
king Henry the eighth having ejeQed the monks out of 
the - cathedrals, placed ſecular canons inſtead of them: 
thoſe whom he thus regulated, are called the deans and 
chapters of the new foundation; ſuch are Canterbury, 
Wincheſter, Worceſter, Ely, Carliſle, Durham, Rocheſ- 
ter, and Norwich. And þelides theſe, he erected five ca- 
thedrals de novo, and endAlyed them out of the eſtates of 
diflolved monaſteries, viz. Cheſter, Peterborough, Oxford, 
Glouceſter, and Briftol : which were by bim made epiſcc- 
pal ſees, as alſo Weſtminſter, but the biſhoprick of this laſt 


place was altered again, and the monaſtery turned ,into a 


collegiate church by queen Elizabeth.  Fobnſ. 54. 

5. Dr. Godolphin ſays, where a dean is made a biſhop, 
with a diſpenſation from the king to bold the deanery not- 
withſtanding the biſhoprick, ſuch diſpenſation, continues 
him dean as before, by force and virtue of his former title, 
to all intents and purpoſes ; ſo as that be may confirm, or 
make leaſes, or do any other act as dean, as if he had not 
been made a biſhop at all. God. 112. 

6. Deanries are ſine-cures, that is, they have not the 
cure of ſouls. God. 2co. Maiſ. c. 2. (u) | 

Therefore perſons admitted to deanries need not by 
13 El. c. 12. to ſubſcribe the thitty- nine articles before 
the ordinary; nor to read and declare their aſſent to the 


—_— 


K 


() And as ſuch are excepted from the operation of the 
ſtat. 21 H. 8. c. 13. againſt pluralities, by the proviſo in 


ſection 31. 


ſame 
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ſame, as perſons admitted to benefices with cure are re- 
quired to do by the ſaid ſtatute. Gib. 808. 817. d 

But otherwiſe, the ſame oaths, ſubſcriptions, and decla- 
rations are required to be taken and made by them, as by 
other perſons qualifying for eccleſiaſtical oſſice. 


7. Dr. Godelphin ſaith, the dean may be a layman; as Whether it is « 
was the dean of Dmham, by ſpecial licence and diſpenſa- '*7 office. 


tion from the king; but that is rare and a ſpecial cafe, 
and is not common and general, and therefore” not to be 
brought as an example. God, 367. * 
And Dr. Watfon ſays, although in former time à lay- 
man might have taken a title to a deanty; yet now by the 
ſtatute of the 13 & 14 C. 2. c. 4. a perſon muſt have 
prieſt's orders to qualify him for the, fame. I atſ. c. rg: 
But Dr. Gibſon ſaith a deanry is a promotion merely 
ſpiritual ; and might never be poſſeſſed, regularly, by any 
perſon but who was of the order of prieſthood. This is 
plain from the ancient name archipreſbyter, or head pieſ- 
byter of the college of preſbyters, and from the ſeveral rules 
of the canon law, expreſsly requiring, that none be conſti- 
tuted archipreſbyters, or deans, but preſbyters only: —20 
biſbop in his church ſhall preſume to ordain an archipreſbyter 
or dear, unleſs they be preſbyters (æ). Which though the 
gloſs qualifies, by ſaying, it is ſufficient if he be ſuch that in 
@ Hort time he may be promoted to that order, as being al- 
ready of inferior orders; yet it was never underſtood, that 
deanries might be held, as temporal promotions, by mere 
laymen; which is a notion entertained by ſome, againſt all 
law, reaſon, and antiquity, upon an irregular inſtance or 
two ſince the reformation; and urged, that ſo it would 
ſtill have been, had not the laſt act of uniformity made 
the order of prieſthood a neceſſary qualification of being 
admitted to any eccleſiaſtical promotion or dignity. That 
it was ever made a queſtion, whether a deanry was a mere 
temporal or ſpiritual promotion, could be owing to no- 
thing but the inſtances juſt now referred to, and the not 
knowing or not conſidering the original nature and de- 
ſign of the office; in conformity to which, in the caſe of 
Gardman and Turner in the teath year of queen Elizabeth 
( Dyer 273. b.) where the point in iſſue was the validity 
of a leaſe, the juſtices unanimouſly agreed, that it was a 
ſpiritual promotion, and according]y the legality or illega- 
lity of the deprivation of Goodman had been tried (with- 
out any exception of either party ſo far as appears) in the 
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ſpiritual courts; viz. before the biſhop, archbiſhop, and 
delegates ſucceflively. Gib/. 173. 60 
8. The tite of dean is a title of dignity; which be- 


longs to this ſtation as having ecclefiaftical adminiftration 


with juriſdiction or power annexcd, as the civilians defined 
a dignity in the caſe of Broughton and Goufley, E. 43 
El. (z) and more eſpecially as coming within all the three 
qualifications of a dignity as laid down by Lindwoed, — g 
dignity, he ſays, is known, 1. From the adminiſtration of 
eccleſiaftical affairs with juriſdiction. 2. From the name and 


Preference which he hath in the choir and chapter. 3. Prom 


the cuflem of the place. By which rule, no ſtations in the 
cathedral church, under the degree of a biſhop, are dig- 
nities ſtrictly ſpeak ing, beſides thoſe of the dean and arch- 
deacon; unleſs where juriſdiction is annexed to any of 
the reſt, as in ſome caſes it is to prebends and others, 
Gibſ. 173. 

This title of dignity, as annexed to deanries, may per- 


| haps be one reaſon of what the law books affirm, that if 


lands be given by licence to a dean and chapter of ſuch 
a place, or a leaſe be made by them, or a writ be brought 


. againſt the dean; ſuch grant leaſe and writ ſhall be good, 
* tho” the dean is mentioned only by his title of dignity, and 


Bond given to a 
dean and his ſuc 
ce ſſors. 


Poſſeflions of 
deanrics 5 


not by his proper name. G#}/. 173. (a) | 

9. If a dean take an obligation to him and his ſuc- 
als it goes to his executors; which holds true alſo as 
to a biſhop, parſon, vicar, and the like. God. 55. (6) 

10. The biſhop, dean, and chapter (that is preben- 
daries or canons), and all other perſons belonging unto, 
or having any thing to do in any cathedral churches, atthe 
firſt, and in ancient times, held their poſſeſſions togerher 
in groſs ; but afterwards for the avoiding of confuſion and 
for better order, and for fome other ſpecial cauſes known 


to the king and ftate of this realm, the ſame were after- 


— 
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* 

(y) Mr. Hargrave, in the note above referred to, ſays that 
deans of peculiars without cure of ſouls, may be, and fre- 
quently are, perſons not in holy orders. Co. Lit. 95. Ea. 
Ha 


| (z) Cro. Eliz. 663. . | 

(a) Co. Lit. 3. 4. But in pleading he muſt ſhew his proper 
name. 46, 

(5) A bond is a chattel, and regularly no chattel can go 
in ſucceſſion in a caſe of a ſole corporation, Co. Lit. 46. 6. 
but may by cuſtom, as in the caſe of the chamberlain of Lon- 
don. Fulwoed"s caſe, 4 Rep. 64. 4s 
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wards by them ſevered and divided; and part of the lands 
and poſſeſſions belonging to the ſame church were aſſigned 


to the biſhop and his ſucceſſors. to hold by themſelves, 


and other parts thereof were aſſigned unto the dean and 
chapter to hold by themſeves, of which lands they have 
ever ſince continued ſeverally ſeized in their ſeveral capa- 
cities. Hug bet, c. 2. 

Concerning the poſſeſſions of deans and others of the 
new foundation, it is enacted by the 34 & 35 H. 8. c. 21. 
that the king's grant to the new foundation /hould be good; not- 
withflanding any miſrecital of name, place, or date. 

And by the 35 El. c. 3. Feraſmuch as divers doubts have 
ariſen touching the ſurrenders of religious houſes, and the vali- 
dity of the eretltons of deans and chapters made by king Hen. 8. 
notwith/landing the aſoteſaid Aatute; it is enatted, that all 
eflates of religious houſes ſurrendered to king Hen. 8. Hall be 
adjudged to have been lawfully in the poſſeſſion of the ſaid king, 
ntwithſlanding any defett in the ſurrender ; and all letters 
patents made by the ſaid king, for the erection foundation in- 
corporation or endowment of any dean and chapter, fhall be re- 
puted taken and adjudged, to have been good per ſect and . 
feAlual in the law, for all things therein contained, according 
ta the true intent and meaning of the ſame, any thing matter 
or cauſe to the contrary thereof in any wiſe not with/ianding, 

Many years before this, in the eighth year of the 

een, we find a bill in the houſe of lords (for the con- 

mation of late erected deanries and prebends) read a 
ſecond time and committed; but it proceeded no further. 
Whereupon great diſturbance having been given to the 
dezns and chapters of the new foundation, under pretence, 
that the poſſeſſions thereof were paſſed by letters patents 
of concealment; they did this year unanimouſly apply 
themſelves to the lord treaſurer Burleigb, for a confirm- 
ation of them by parliament; as appears from a letter ſent 
by them from the convocation houſe, bearing date Mar. 
16, 1592, in which they beſeech him, that by his ho- 
nourable mediation and countenance, a remedy may at 
this parliament (by confirmation of the ſaid grants) be 
obtained, 

This application produced the preſent act, in favour 
of the new foundations; notwithſtanding which, five 
years after, divers perſons, labouring a diſſolution of the 
cathedral church of Norwich, under the old pretence of 
concealments, brought this matter to a ſolemn hearing; 
and it was declared, that if any imperfection were in the 
tranſlation made by king Hen. - from prior and convent 
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to dean and chapter, this act had made it clear and with. 
out queſtion. To which lord Coke ſubjoins, that all 
defects are remedied by this moſt excellent act of parlia- 
ment, the fatal plea to all concealment as to thoſe poſſeſ- 


fions ; adding, that though the caſe under conſideration 


did only concern-the church of Norwich, it would ſerve 
as well for many other cathedral churches. Gibſ. 184, 


'J Cre. 76. 
Pezn to viñt be 11. The dean ought to viſie his chapter, Cod. 55. 
charter. And of ancient time, the canons made their confeſſions 


to the dean; and Lindwood (3ys, that the canons are under 
the dean as to the cure of ſouls, Gad. 55. (c) 
Dean may make 12, The dean may make a deputy or ſubdean, to exer- 
9— ciſe the ſpiritual juriſdiction; yet ſuch deputy cannot charge 
the poſſeſſions of the church, ſo as to confirm leaſes, unleſs 
it be otherwiſe provided by the local ſtatutes, God. 55. 
Matſ. c. 44. (d) 5 
Reſidence ofthe 13. Every dean ſhall be reſident in his cathedral church 
. four ſcore and ten days, conjunctim or diviſim, in every 
year at the leaſt, and then ſhall continue there in preach- 
ing the word of God, and keeging good hoſpitality, ex- 
cept he ſhall be otherwiſe let with weighty and urgent 
cauſes to be approved by the biſhop, or in any other law- 
ful ſort diſpenſes with, Can. 42. 
Dean's eecleſia- 14. Deans in cathedral and collegiate churches, ſhall 
fjeal duty not only preach there in their own perſons, ſo often as 
they are bound by law ſtatute ordinance or cuſtom, but 
ſhall likewiſe preach in other churches of the ſame dioceſe 
where they are reſident, and eſpecially in thoſe places 
whence they or their church receive any yearly rents or 
rotits. And in caſe they themſelves be ſick, or lawfully 
abſent, they ſhall ſubſtitute ſuch licenſed preachers to 
ſupply their turns, as by the biſhop ſhall be thought meet 
to preach in cathedral churches. And if any otherwiſe 
negle& or omit to ſupply his courſe as is aforeſaid, the 
offender ſhall be puniſhed by the biſhop, or by him or 
them to whom the juriſdiction of that church appertaineth, 
according to the quality of the offence, Can. 43. 
Profitofa . 15. By the 28 H. 8. c. 11. The profits of a deanry 
* durios during the vacation ſhall go to the ſucceſſor, towards the 
n of his * * 
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192 Lind. 3 27. 
(a) No 93. Palm. 460. Latch, 237: 2:0. Evans v. 


II. Of Chapters. 


1. A chapter of a cathedral church conſiſteth of per- Chapter, what, 
ſons ecceſiaſtical, canons and prebendaries, whereof the 
dean is chief, all ſubordinate to the biſhop to whom they 
are as aſſiſtants in matters relating to the church, for the 
better ordering and diſpoſing the things thereof, and for 
confirmation of ſuch leaſes of the temporalties and offices 
relating to the biſhoprick, as the biſhop from time to time 
ſhall happen to make. God. 58. | 

And they are termed by the canoniſts capitulum, being 
a kind of head, inſtituted not only to affiſt the biſhop in 
manner aforeſaid, but alſo anciently to rule and govern the 
dioceſe in the time of vacation. God. 56. 

Of theſe chapters, ſome are ancient, ſome new: the 
new are thoſe which are founded or tranſlated by king 
Hen, 8. in the places of abbats and covents, or priors 
and covents, which were chapters whilſt they ſtood, and 
theſe are new chapters to old biſhopricks ; or they are 
thoſe which are annexed unto the new biſhopricks founded 
by king Hen. 8. and are therefore new chapters to new 
biſhopricks. 1 J. 95. 

The chapter in a collegiate church is more properly called 
a college; as at Weſtminſter and Windſor, where there is 
no epiſcopal ſee. /Yood, b. 1. c. 3. 
2. There may be a chapter without any dean; as the Chapter without 
chapter of the collegiate church of Southwel : and grants © dean. 


by or to them are as effectual as other grants by dean and 


chapter. Watſ. c. 38. (e) 

In the cathedral churches of St. David's and Landaff, 
there never hath been any dean, but the biſhop in either is 
head of the chapter; and at the former the chantor, at the 
Jatter the archdeacon preſides, in the abſence of the biſhop 
or vacancy of the ſee, Tohn/. 60, % 

3. One biſhop may poſſibly have two chapters, and In ſome places 
that by union or conſolidation : and it ſeemeth that if a chapters. 
biſhop hath two chapters, both muſt confirm his leaſes, 

Cod. 58. (J) 


4. A chapter of itſelf, is not capable to take by pur- Capacity to take 


chaſe, or gift, without the dean, who is the head of it. or Purchaſe. 
This was agreed in Eyre's caſe (Ms. 51.) ; but whereas 


— 


— 


(e) 1 Med. 204. (/) Dyer, 282. 6. 
G 4 in 
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in the leaſe there mentioned (made by the archbiſhop of 
York) of a field in Batterſea, one article was, that durin 

the vacancy of the archbiſhoprick, the rent ſhould be paid 
to the chapter of York, as in their own proper right ; up- 
on a queſtion raiſed, whether a chapter could receive the 
rent, it was agreed that they could; becauſe they are 
perſons of which the law takes notice, and to whom 
therefore ſuch payment might be made; and tho? it ſhould 
appear afterwards that they could not receive it in their 
own proper right, that defect would not binder the pay- 


ment. Gib. 174. (2) 


III. Of the ſeveral members of the chapter in their ſole 
capacity; as canons, and prebendaries. 


Difference be» 1. The books do generally confound the two words 
— prebend prebend and prebendary : whereas the former ſignifieth the 
oface, or the ſtipend annexed to that office; and the latter 
fignifieth the officer, or perſon who executeth the office 

and enjoyeth ſuch ſtipend, 

Prebendary 2. Lord Coke faith, a prebendary was ſo called a præ- 

wheace ſo called. 3,172, from the aſſiſtance he affordeth to the biſhop z 
whereas he had his name, on the contrary, from the aſ- 
ſiſtance which the church affordeth him, in meat drink and 

bother neceſlaries. Gi. 172. (5) 

Prebend, what. 3. A prebend, is an endowment in land, or penſion in 
money, given to a cathedral or conventual church in pre- 
bendum ; that is, for a maintenance of a ſecular prieſt or 
regular canon; who was a prebendary, as ſupported by 
the ſaid prebend. Ken. Par. Ant. Gif | 

Canonry, 4+ A canonry alſo is a name of office; and a canon is 

the officer in like manner as a prebendary ; and a prebend 

is the maintenance or ſtipend both of the one and of the 
other. Gib/. 172. 

5. Prebendaries are diſtinguiſhed into thoſe which are 

predeadaries, Called ſimple and dignitary. A ſimple prebendary is ſuch 

who hath no cure, and who hath no more but his revenue 

for his ſupport ; and a dignitary prebendary hath always 

a juriſdiction annexed, and for this reaſon he is called a 


dignitary, and his juriſdiction is gained by preſcription, 
Country parſ. comp. 136. 


—Y —— 


* — 
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(gz) Moore 51. (hb) 3 Rep. 75. 6. 
6, Of 
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6. Of common right the biſhop is patron of all the Prebendwy, 
nds, becauſe the poſſeſſions were derived from him, how appoited, 
Cad. 52. (i) 

And in ſuch. caſe he doth prefer to them by collation, ' 
which is the ſame thing with inſtitution, ſaving that no 
preſentation is made; but if a prebend be in the gift of a 
layman, the patron doth preſent to the biſhop, who doth 
inſtitute in like manner as to another benefice (4) ; and 
then the dean and chapter do indu them, that is, after 
ſome ceremonies, place them in a ftall in the cathedral 
church, to which they belong ; whereby they are ſaid to 
have a place in the choir, Watſ. c. 15. 

In the caſe of Clarke againſt the biſhop of Sarum, M. 

11 C. 2. A mandamus was granted to admit the plain- 
tiff to a canonry or prebend of Sarum, and to inftitute, 
indut and inveſt him therein; tho' it was ſtrongly op- 
poſed on the rule to ſhew cauſe, as turning the common 
law remedy by quare impedit into another channel. But 
the court ſaid, that tho” formerly mandamus's were not 
ſo frequent, eſpecially where the party had another re- 
medy ; yet they being found to be more expeditious and 
leſs expenſive, had been given into of late. And as to 
their being another remedy ; it might be ſaid equally in 
caſes where an affiſe or an action upon the caſe would 
try the right, and yet that was never thought a ground to 
deny a mandamus ; ſo that the writ was ordered, but 
never iſſued, the parties agreeing to refer the diſpute, 
Strange, 1082. (/ | 

Prebends are ſome of them donative. At Weſtmin- 
ſter, the king collates by patent; and by virtue thereof, 
the prebendary takes poſſeſſion without inſtitution or in- 
duction, Fobnſ. 55. Matſ. c. 15. Wat; 

And the king at this day is patron of moſt of the 
prebends. Tohnſ. 28, 29. 

7. No perſon may hold more than one prebend in the None to have 
ſame church: and this is agreeable to the rule of the an- we * 
cient canon law, Gi 174. (n) 


1— — 


() 3 Rep. 75. 6. 3 Bac. 46. 376. 

4) 1 Ander/. 241. Sale v. Bp. of . 

!) This caſe has been denied to be law. 1 T. Rep. 401. 

See — this ſubject, Curates, 4 & 10. and Adbowlon, 14 
in the notes, 


() Clem. 3. 2. 6. X. z. 8. 9. 


So 
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So if-a prebendary accepteth of a deanry, his prebend 
is void by ceffion; ſo if he is made a bi/bp, the king pre- 
ſents to his prebend. Nel}. Preb. 

But the acceptance of a deanry muſt be underſtood to 
be in the ſame church: therefore 11 Ed. 3. the biſhop of 
Durham having preſented a clerk to a prebend of the 
church of St. Andrew, and afterwards the ſame perſon 
being preſented to a deanry in that church, it was held 
that the king ſhould recover the preſentation to this pre- 
bend, becauſe one and the ſame perſon cannot poſleſs two 

. prebends in one and the ſame church (a); but then it muſt 
be underſtood of a prebendary who is a compleat mem- 
ber of the chapter, that is, one who hath a place in the 
Ehoir and a vote in the chapter; for an archdeacon may 
be either a dean or prebend of that church where he is 
archdeacon, becauſe as ſuch be bath no vote in the chap- 
ter. Net}. Preb. 


Whether a pre- 8. Formerly, a layman (Dr. 22 ſays) might have 


dead ic alay-feee taken a title io a prebend (o); but now by the act of uni- 
formity of the 13 & 14 C. 2. c. 4. no perſon is capable of 
being admitted to any eccleſiaſtical promotion, who is not 
in prieſt's orders. Waiſ. c. 14. 
Seperate poſſeſ- g. The poſſeſſions of the dean and chapter are for the 
* moſt part divided; the dean having one part alone in right 
of bis deanry, and each particular prebendary a certain 
part in rigbt of their prebends ; the reſidue the dean and 
chapter have alike ; and each of them is to this purpoſe 
incorporate by himſelf. God. 52. (p) 

For a prebendary, who hath a diſtin eſtate, and hath 
alſo a vote in the chapter, is a corporation ſole in reſpect 
of the one, and at the ſame time is a member of a corpo- 
ration aggregate in reſpe of the other. Fobn/. 61. 

Qusre impedit 10. If the cathedral church be in one county, and the 
to be bank ee corps (body, or eſtate) of the prebend be in another coun- 
e county where , . . . 
the cathedta is. tY 3 a Writ of quare impedit ſhall be brought in the county 
of the cathedral, where the office, or the foundation of 
the right to the corps is, and not in that where the corps 


lies. Gib. 174. (9) 
How to be 11. By the yearly land-tax acts Whereas the rents 
38 and revenues belonging to the reſidentiaries of the cathedral 


charged to the 


— 


(n) Dy. 273. a, Ed. Vail. | 
(e) So ruled in Bland v. Maddox, Cre. Eliz. 79. 


(2) F. N. B. 195. (7) Dy. 194. 6. 
churches 
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churebes are chargeable to the land tax, and in ſome caſes the 
overplus of the ſaid rents and revenues, above ſuch tax repairs 
and other charges, is to go in ſhares for the maintenance of the 
faid reſidenttaries, which ſhares are diminiſhed by the ſaid land 
tax; in ſuch caſes the ſaid reſidentiaries ſhall not be further 
chargeable as enjoying offices of profit cut of the ſaid rents and 
revenues. 

12. it doth not appear that canons or prebendaries have Prebend a ſine- 
cure of ſouls in any reſpect; they are indeed for the moſt c. 
part inſtituted, but not to the cure of ſouls. Fohnf. 86. 

So that a prebend and a parochial benefice are not in- 
compatible; but both may be holden together, without any 
diſpenſation, Fobn/. 91. (r) 

And for the ſame reaſon, he who takes a title to a 
prebend, is not thereby obliged by the 13 El. c. 12. to 
ſubſcribe or read the thirty-nine articles; but otherwiſe, 
be muſt take the ſame'oaths, and make and ſubſcribe the, 
ſame declarations, as other perſons qualifying for eccleſiaſ- 
tical offices. 

13. No prebendaries nor canons in cathedral or colle- Refid:cce. 
giate churches, having one or more benefices with cure 
(and not being reſidentiaries in the ſame cathedral or col- 
legiate churches), ſhall under colour of their ſaid pre- 
bends, abſent themſelves from their benefices with cure, 
above the ſpace of one month in the year; unleſs it be 
for ſome urgent cauſe, and certain time, to be allowed 
by the biſhop. And ſuch of the ſaid canons and preben- 
daries, as by the ordinances of the cathedral or collegiate 
churches do ſtand bound to be reſident in the ſame, ſhall 
ſo among themſelves ſort and proportion the times of the 
year, as that ſome of them always ſhall be perſonally re- 
ſident there; and all ſuch reſidentiaries ſhall, after the 
days of their reſidency appointed by their local ſtatutes 
or cuſtoms expired, preſemly repair to their benefices, or 
iome one of them, or to ſome other charge where the 
law requireth their preſence, there to diſcharge their du- 
ties according to the laws in that caſe provided. And the 
biſhop of the dioceſe ſhall ſee the ſame to be duly performed 
and put in execution. Can. 44. | 
14. Prebendaries and canons in every cathedral and p,cachings 
collegiate church, ſhall not only preach there in their - 
own perſons, ſo often as they are bound by law ſtatute 


1 — — 


(r) A prebend is excepted from the operation of the ſtat. 
21 H. 8. g. 13. againſt pluralities, by the proviſo of 5 31. 
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So if. a prebendary accepteth of a deanry, his prebend 
is void by ceffion; ſo if he is made a biſbep, the king pre- 
ſents to his prebend. Nel/. Preb. OO IONS 
But the acceptance of a deanry muſt be underſtood to 
be in the ſame church: therefore 11 Ed. 3. the biſhop of 
Durham having preſented a clerk to à prebend of the 
church of St. Andrew, and afterwards the ſame perſon 
beiog preſented to a deanry in that church, it was held 
that the king ſhould recover the preſentation to this pre- 
bend, becauſe one and the ſame perſon cannot poſleſs two 
prebends in one and the ſame church (z); but then it muſt 
be underſtood of a prebendary who is a compleat mem- 
ber of the chapter, that is, one who hath a place in the 
Ehoir' and a vote in the chapter; for an archdeacon may 
be either a dean or prebend of that church where he is 
archdeacon, becauſe as ſuch he bath no vote in the chap- 
ter. Nell, preb. 


Whether a pre- 8. Formerly, a layman (Dr. Watſon ſays) might have 


deadis aloy-feee taken a title io a prebend (v) but now by the act of uni- 
formity of the 13 & 14 C. 2. c. 4. no perſon is capable of 
being admitted to any eccleſiaſtical promotion, who is not 
in prieſt's orders. Watf. c. 14. 

Seperate poſſeſ- . The poſſeſſions of the dean and chapter are for the 
Cans moſt part divided; the dean having one part alone in right 
of bis deanry, and each particular prebendary a certain 
part in right of their prebends ; the refidue the dean and 
chapter have alike ; and each of them is to this purpoſe 
Incorporate by himſelf. God. 52. (p) | 
For a prebendary, who hath a diſtinct eftate, and hath 
alſo a vote in the chapter, is a corporation ſole in reſpe& 
of the one, and at the ſame time is a member of a corpo- 

ration aggregate in * of the other. Jabnſ 61. 
Quore impedit 10. If the cathedral church be in one county, and the 
| — Pew corps (body, or eſtate) of the prebend be in another coun- 
tte catbeerai is, tY 3 2 Writ of quare impedit ſhall be brought in the county 
7 of the cathedral, where the office, or the foundation of 
the right to the corps is, and not in that where the corps 

| lies. Gb}. 174. (J 

How to be 11. By the yearly land-tax acts bertas the rents 


— 1 ede ond revenues belonging to the reſfidentiariet of the cathedral 
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* — 
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churches are chargeable to the land tax, and in ſome caſe the 
overplus of the ſaid rents and revenues, above ſuch tax repairs 
and other charges, is to go in ſhares for the maintenance of the 
ſaid reſidenti aries, which ſhares are diminiſhed by the ſaid land 
tax; in ſuch caſes the ſaid reſidentiaries ſhall not be further 
chargeable as enjoying offices of profit aut of the ſaid rents and 
rtuocnue,. " 0 N 


12. it doth not appear that canons or prebendaries have Prebend a fine- 
cure of ſouls in any reſpect; they are indeed for the moſt cu. 


inſtituted, but not to the cure of ſouls. Fohnf. 86. 
So that a prebend and a parochial benefice are not in- 
compatible; but both may be holden together, without any 
diſpenſation, Fobn/. 91. (r) 
And for the ſame reaſon, he who takes a title to a 
prebend, is not thereby obliged by the 13 El. c. 12. to 
ſubſcribe or 'read the thirty-nine articles ; but otherwiſe, 
be muſt take the ſame oaths, and make and ſubſcribe the, 
ſame declarations, as other perſons qualifying for eccleſiaſ- 


tical offices. 


13. No prebetdaries nor canons in cathedral or colle- Refid:oce. 


giate churches, having one or more benefices with cure 
(and not being reſidentiaries in the ſame cathedral or col- 
legiate churches), ſhall under colour of their ſaid pre- 
bends, abſent themſelves from their benefices with cure, 
above the ſpace of one month in the year; unleſs it be 
for ſome urgent cauſe, and certain time, to be allowed 
by the biſhop. And ſuch of the ſaid canons and preben- 
daries, as by the ordinances of the cathedral or collegiate 
churches do ſtand bound to be reſident in the ſame, ſhall 
ſo among themſelves ſort and proportion the times of the 
year,” as that ſome of them always ſhall be perſonally re- 
ſident there; and all ſuch reſidentiaries ſhall, after the 
days of their reſidency appointed by their local ſtatutes 
ot cuſtomg expired, preſemly repair to their benefices, or 
ſome one of them, or to ſome other charge where the 
law requireth their preſence, there to diſcharge their du- 


ties according to the laws in that caſe provided. And the 
biſhop of the dioceſe ſhall ſee the ſame to be duly performed 


and put in execution. Can. 44. 


14s Prebendaries and canons in every cathedral and preaching, | 
collegiate church, ſhall not only preach there in their 


owt perſons, ſo often as they are bound by law ſtatute 
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houſe, may be maintained at common law by a 
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ses or cuflow, but hall likewiſe. preach in other 


churches of the ſame dioceſe where they are reſident, and 
eſpecially in thoſe places where they or their church re- 


| crive any yearly rents or profits, And in caſe they them. 


ſelves be fick, or lawfully abſent, they ſhall ſubſtitute 


ſuch licenſed preachers to ſupply their turns, as by the 


biſhop ſhall be thought meet to preach in the cathedral 
churches, And if any otherwiſe neglect or omit to ſup- 

y his courſe, as is aforeſaid, the offender ſhall be puniſhed 
by the biſhop, or by him or them to whom the juriſdic- 
tion of that church appertaineth, according to the quality 
of the offence, Can. 43. 


Profits ef a pre= 15. Dr. Godolphin ſaith, that after the death of a pre- 
bend, during the hendary, the dean and chapter ſhall have the profits, 


God. 52. 
But by the ſtatute of the 28 H. 8. c. 11. the profits of 
3 prebend, during the vacation, ſhall go to the ſucceſſor: 


towards the payment of his firſt fruits. 


In order to reconcile which, perhaps the diſtinQion 
may be this: that the iſſues of thoſe poſſeſſions which be 
hath in common with the reſt of the chapter, ſhall after 
his death be divided amongſt the ſurviving members of 
the chapter; but the proſiis of thoſe paſſeſſions which he 
hath in his ſeparate capacity, as a ſole corporation of him- 
ſelf, ſhall be and inure to his ſucceſſor. 

16. A prebendary leaving'a houſe, by death or ceſſion, 
out of repair; he or his executors ſhall be liable to a 
ſuit of dilapidation, tho' it was not annexed to the pre- 


'bendal ſtall. This was declared in the court of king's 


bench, T. 35 C. 2. in the caſe of Dr. Sands againſt the 
executors of his predeceſſor, the refidentiary prebendary in 
the church of Melli, where the biſhop ints to each 
ebendary what houſe he thinks fit, For altho' the 
ſe is not parcel of any particular prebend, it muſt 

be aſſigned to ſome particular prebend, and when it is 
ſo aſſi it is part of the prebend, and ſhall be liable 
to a ſuit for dilapidations. Wherefore in this caſe the 
court refuſed to grant a probibition. Gibſ, 174. Shin. 


121. ( 10. / 
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(s) Ia a late caſe from the church of Eh, it was decided 
that an action on the caſe for dilapidations of a prebendal 
ing 


prebendary againſt bis predeceſſor who had reſigned. But 23 
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IV. Of dean and chapter as one body aggregate: . 


1. Dean and chapter is a body corporate ſpiritual, con- Dean and chap= 
fiſting of many able perſons in law, namely, the dean ho 2 
is chief, and his prebendaries ; and they together make the 

ation, God. 51. | | 

2. They were originally ſelected by the biſhop from How iacorpo- 
amongſt his clergy, as counſel and affiſtants to him; but 
they | derive their corporate capacity from the crown. 

God, 2. 

3 By degrees the dependence of the dean and chapter Their depen- 
on the biſhop, and their relation to him, grew leſs and dane on the 
leſs; till at laſt the biſhop bath little more left to him 
than the power of viſiting them, and that very much li- 
mited : and he is now ſcarcely allowed to nominate half 
of thoſe to their prebends, who all were originally of his 
family, 7 54. 2 RolPs Abr. 229. 

Nevertheleſs, the dean and chapter may not alter the 
ancient and approved ufages of their church, without con- 
ſent of the biſhop; and if they do, ſuch innovations are 
declared void by the canon law. Gib/. 174. 

4+ In the Saxon times, there was no delegation of the Their juriſdic 
biſhop's juriſdiction, to the ſeveral officers of the biſhop's *** 
courts; for the biſhops did fit in perſon in the county 
courts; and there heard eccleſiaſtical cauſes, - x Still, Eccl. 

a, 2, 

Rn the exerciſe of the biſhop's power is ſome= 
times reſtrained by ancient compoſitions; as is ſeen in the 
two ancient ecclefiaftical bodies of St. Paul's and Litch- 
field. And where the compoſitions are extant, both par- 
ties are equally bound to obſerye the conditions and limi- 
fations thereof. By the remiflneſs and abſence of the biſhops 
of Litchfield from their fee, in going to Cheſter, and then 
to Coventry, the deans had great power lodged in them, 
as to eccleſiaſtical juriſdiction there; and after long con- 
teſts, the matter came to a compoſition in the year 1428 z 
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it appeared by the ſtatute, that the receiver of the cha 

ov (4 to require the prebendaries to repair their houſes, er. 
niſhing the neceſſary materials from the funds of the church, 
and he had neglected to do this, the plaintiff recovered from dis 
predeceſſor only the expence of workmanſhip, the court being 
of opinion that the materials ought to be furniſhed him by the 
church. Radcliff v. Deyys 2 T. Rep. 630. 
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« by which, the biſhops were to viſit them but once in ſe- 
yen years, and the chapter had juriſdiction over their 
own peculiars. So in the church of Sarum, the dean 

bath very large juriſdiction; which makes: it probable to 

nue been very ancient; but upon. conteſt it was ſettled 

by compoſition between the biſhop, dean, and chapter in 

the year 1391. And where there are no compoſitions, it 

depends upon cuſtom, which limits the exerciſe, altho' 

it cannot deprive the biſhop of his dioceſan right. 1 Still. 
Eul, caſe 241, 242. 

And beſides that authority which deans and chapters 
bare within their own bodies, they have ſometimes an ec- 
cleſiaſlical jusiſdiction in ſeveral neighbouring pariſhes, 

i” " and deanries; and this eccleſiaſtical juriſdiction is exe- 
cuted by their officials. And they have alſo temporal 
juriſdiction in, ſeveral manors belonging to them, as well 
as e where their ſtewards keep courts, Jobaſ. 56. 

- od, 1. 0 4. 

Making of 5. K 8 dean and chapter to bind theic 

— ſucceſſors, and not themſelves, is void, and fo declared by 

8 canon law; foraſmuch as it is not equitable that a man 

7 ould lay that burden upon another, which he will not 

nb +8? bear himſelf. | c | | ; 

Grants made to 6. t ſeemeth that at the common law, by the gift or 

mot. grant of lands to the dean and chapter, as a corporation 

aggregate, the inheritance or fee ſimple may paſs to them 
without the word ſucceſſors; becauſe in conſtrudion of 
law, ſuch body politick is ſaid never to die. Gad. 58. 
How far they 7, The dean and chapter of common right are guar- 
dd ats. dians of the ſpirituaſties of the biſhoprick during the va- 
cation, altho* the archbiſhop now uſually hath that rigbt 
by preſcription or compoſition: but when the archbiſttop- 
rick/is vacant, the dean and chapter of the archiepiſcopal 
ſee are. guardians of the ſpiritualties throughout the pro- 
| vince. God. 88 Mn? 

Preſentation of 8. Dr. Watſon ſays, if a corporation do preſent their 

3 head, as if the dean and chapter do preſent the dean to a 

y 10 2 Nl. , f ö 
benefice. benefice, it is void; but if they preſent one of their pre- 
bendaries, it is good. Valſ. c. 20. | 

Whether the g. The ſurrender of the lands and poſſeſſions of a dean 

— 3 and chapter, doth not diſſolve the corporation. This was 

diflolve the cor- declared in the caſe of the dean and chapter of Norwich, 

poration, who having conveyed their lands to king Edward the 

+ fixth, and being incorporated anew, and their lands te- 

ranted, made a leaſe by their old name; and it was ad- 

judged to be a good leaſe, becauſe notwithſtanding 7 


\ 
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faid conveyance of the lands, the old corporation of king 
Henry the eighth remained.” The reaſon of which was, 
that the two principal ends, for which deans and chapters 
were inſtituted (the firſt to adviſe the biſhop in ſpiritualties, 
the ſecond to reſtrain him in temporalties) might well be 
anſwered by them, though they had no temporal poſſeſſions. 
Gibſ. 173» 4. 3 Co. 73. | 

In like manner, if the corps of a prebend is a manor, 
and no more, if the manor is recovered from him by title 
paramount, notwithſtanding ſuch recovery the perſon re- 
mains a prebendary of the church, becauſe he hath a ſtall 
in the choir, and a voice in the chapter. 3 Co. 75. 

10. There have been marty diſputes concerning the 
deans and chapters of the new foundation; which altho' 
agitated ſometimes in the courts at Weſtminſter, do not 
appear as yet to have received a full and final determina. 
tion, particularly with regard to the validity of their local 
ſtatutes ; and then (ſuppoſing their validity), with regard 
alſo to the conſtruction of thoſe ſtatutes themſelves in di- 
vers inſtances, b 

In order to obtain a diſtinct knowledge wheredf, it will 
be neceſſary to inveſtigate the hiſtoryof this matter, through- 
out the following periods of time; namely, from the firſt 
erection of the ſaid deanries and chapters, in purſuance of 
the act of the 31 H. 8. to the firſt year of the reign of 

ueen Mary; from the firſt year of queen Mary, to the 

{ year of queen Elizabeth ; from the firſt year of queen 


Elizabeth to the ſixth year of queen Anne, and from the 


ſixth year of queen Anne, to the preſent time. 

(1) By the 31 H. 8. c. 9. power of foundation and 
erection is given to the king as followeth : Foraſmuth as 
it is not unknown, the flothful and ungodly life which hath bron 
uſed among all thoſe ſorts which have borne the name of religious 
folk, and to the intent that from henceforth many of them might 
be turned to better uſe, as hereafter ſhall follow, whereby God's 
word might be the better ſet forth, children brought up in learn- 
ing, clerks nouriſhed in the univerſities, old ſervan's decayed ta 
bave livings, almt houſes of poor folk to he ſuſtained in, rea- 
ders of greek hebrew and latin to have good flipend, daily alms 
to be miniflred, mending of highways, exhibition for mini/lers 
of the church; it is thouz bt therefore unto the king's high 
moſt expedient and neceſſary, that more biſhopricks, collegial 
and cathedral churches ſhall be eftabliſhed inflead of theſe aſore- 
aid religious hwſes, within the foundation whereof theſe other 
titles afore rehearſed ſhall be ejlabliſhed - it is therefore enatted, 
that the king ſhall baus power to declart and nominate by bis r- 
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tert patents, or other writings to be made under his great ſeal, 


number of biſhops, ſuch number of cities (ſees for biſhops ), 
— cbur. — — by — = hed, 2 4 
exerciſe and miniſtration of their epiſcopal offices and admin ſ. 
tratian, an Hall appertainz and to endow them with ſuch poſ- 
eſpn: after ſuch manner form and condition, as to him ſhall be 
thought neceſſary and convenient ; and alſo ſhall have power 1 
mate and deviſe tranſlations, ordinantts, rules and flatutes, 
concerning them all and every of them, and further to do every 
other thing which he ſhall think requiſite for the good per ficlion 
and accompliſÞment of his ſaid godly and gracious pur- 
. poſes touching the premiſſes, or any other charitable or godly 
deeds tn be deviſed by him concerning the ſame ; and that all 
fach tranſlations, 'nominatims of biſhops, cities, ſees, and li- 
mitations of dioceſes for biſhops, eretiions, eftabliſhments, foun- 
dations, ordinances, flatutes, rules, and all other things which 
Hall be deviſed and expreſſed by bis ſundry and ſeveral letters 
patents, or other writings under his great ſeal, touching the 
prenuſſes, or any of | them, or any circumflances or dependenciei 
thereof, neceſſary and requiſite for the perfection of the premiſſts, 
Hall be as ect ual to all intents and purpoſes, as if done by the 
authority of parliament. 
Is purſuance of this power, the king did ere& the ſeve- 
ral ſees, deanties, and churches before mentioned; and in 
the charters of their foundation, with reſpect to the mat- 
ters before us, did ordain as ſolloweth: Rex omnibus ad 
ques, Cc. ſalutem, Cum nuper cenobium quoddam ſeu domi 
regularium canemicotum, quad, dum extitit, privvatus, ſeu di- 
mus canonicerum regularium beats Marie virg inis Carliolenſis 
wulge vocabatur, atgue omnia et ſingula jus maneria, dominia, 
meſſuagia, terrat, tenementa, herediiamenta, ditationes et 
Pofſeſſones certis de canſis ſpecialibus et urgentibus per Lanceli- 
tum ipſius nuper cenobii five dimut cononicorum regularium 
Prierem ot ejuſdem loci conventum, nobis et haredibus nofiri; 
imperpetuum jam data furrunt et conceſſa, prout per ipforum 
prioris et conventus cartum ſigilis ſus communi ſive conventus 
figillatam, et in cancellaria neftra irrotulatum manifefte liquet : 
Nis — guandam ecclefiam cathedralem, de uns de- 
cane preſbytero, et quatuor preſbyteris prebendariis ibidem, 
omnipotenti Deo omnino ut imperpetuum ſervituris ereari, ri, 
Jundari et flabiliri decrevimus ; et eandem eccleſiam cathedra- 
lem, de una decano priſbytero, et quatuor prebendarits preſoyterts, 
cum alus miniftris ad divinum cultum neceſſariis, tenore præ- 
ſentium, realiter et ad plenum creamus, erigimus, &c. —— 
Valumus etiam et ordinamys, quod prædicti decanus et quatuer 


Probendarii, ſe gerent, exhibebunt, et occupabunt, Jaws 
; e e 


* 


=—_ —_— 
- 
* 


— 
— 


S a wv ere 


Deans and chapters. 
et ſecundum ordinationes, regulas, et ſtatuta eis per nos in 
quadam. INDENTURA in poſterum fienda, ſpeeificanda, 


et declaranda —Et guod prefati decanus et prebendarii eccleſiæ 
cathedralis pr edit et ſucceſſeres ſui ſint, et imperpetuum 


_ grunt, capitulum epiſcopatus Carliolenſis, ſitgue idem capitulum 


Roberta nunc Carliolinſi piſcopo, et ſucce//oribus ſuis epiſeoapis 
Carkiolenſibus perpetuis futur is temparibus annexum, incorpoe 
ratum, et unitum.———/oumus iam, et per præſentes con- 
cedimus, prafate decano et capitula ditle ecleſie cathedralis 
ſanciæ et individue Trinitalis Carliclenſus et ſucceſſoribus ſuis, 
quod decanus ecelcſiæ cathedralis illius pro tempore exiſt- 
ens, omnes et ſingulos ejuſdem̃ eccleſtæ cathedralis inferi- 
ores officiarios et miniſttos, ac alias ptædictæ eccleſia 
cathedralis ſanctæ et individuz Trinitatis Carliolenſis 
quaſcunque perſonas, prout caſus ſeu cauſa exiget, faciet, 
conſtituet, admittet, et acceptabit, de tempore io tempus 
imperpetuum z et eos et eorum quemlibet fic admiſſus, vel 
admiſſum, ob cauſam legitimam, corrigite, deponere, et 
etiam ab eadem eccleſia cathedrali amovere et expellere 
poſſit et yaleat. Salvis nobis, hæredibus et ſucceſſoribus naſtris, 
tituls, jure, et auctoritate, decanum, prevendarios, et omnes 
pauperes, ex liberulitate nitra ibidem ui ventes, de tempore in 
tempus nominandi, aſſignandi et preficiendi, qualitercunque et 
quotieſcungue eccleſia cathedralis prædicla dicano, prebendariit 
vel pauperibus prædiclis, vel carum aligus, per mortem, vel 
aliter vacare contigerit.— 7 e rege, Ce. 

Note, all the other foundation charters are of the like 
form; but that of Carliſle in particular is here recited, 
becauſe upon this charter did ariſe the conteſts which oc- 
caſioned the act of the 6 Ann. c. 21. (hereafter following) 
to be made. oo n 

In the mean time, what is to be obſerved at preſent is, 
that by the above recited act of the 31 H. 8. the ordi- 
nances, rules, and ſtatutes to be given by the king to the 
new foundations, were to be under the great ſeal; and 
dy the above recited charter of foundation they were alſo 
to be ſpecified in a certain indenture by the king then after 
to be made. 

Now the king did, by his commiſſioners appointed for 
that purpoſe, inſtitute ordinances, rules, and ſtatutes for , 
the ſaid. new foundations; which were delivered to them 
ſigned by the ſaid commiſſioners, but not under the great 
ſeal, nor indented. And it is recited in the commiſſion afe 
terwards iſſued by king Philip and queen Mary far reviſing 
the ſaid ſtatutes, that they were only given to the ſeveral 
churches by way of trial or probation, as being intended” 
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#kerwards to be pet ſected and delivered in form under the 
ſeal and indented, if the ſame had not been prevented 


the king's death. 
And there ſeemeth to be ſome foundation for this ſur- 


miſe; for the ſtatutes do not conclude in the uſual form 
of letters patents under the great ſeal, but end with the 
ſubſeription of the commiſioners ; and in fact ſome of the 
ſtatutes were not given until a little before the king's 
death; as 'particu'arly the ſtatutes of the church of Car- 
lifle, which bear date the fixth day of June in the thirty. 


. feventh year of his reign, when the king was very infirm, 


and he died in the January following. 

© (2) But, whatever might be the cauſe, upon this foun- 
dation only did theſe ſtatutes ſubſiſt, at the end of the 
reign of king Henry the eighth, and during the reign of 
king Edward the fixth. 


In the teginning of the next reign, by the act of the 


r Mar. ſeſſ. 3. c. 9 it is enacted as followeth : Jh-reas 
the late noble prince of famous memory, king Henry the eighth, 


| father unto our moft gracious ſovrrergn lady the queen, among / 


other his godly afts and doings, did erect make and eftabiſh di- 


ders and ſund y churches as well cathedral as collegiate, and en- 


ed every of the fame with divers manort, langs, tenements, 
and poſſeſſions, for the maintenance af the deans, prependaries, 
and minijters within the ſame, and for other*charitable act t1 b. 
done by the ſame deans, prebendaries, and minifter ; and alſo did 
incor porate the fame deans, prebendaries, and miniflers, and madt 
them bodies politick in perpetual ſucceſſion, according to the law; 
of this realm of England; and whereas alſo the ſaid late king, 
for the better maintenance and preſervation of the ſaid churches 
in a godly unity and good order and governance, granted unt 
the ſeveral! corporations and bodies corporate of every of the fail 
churches, that they fobculd be ruled and governed for ever ac- 
cording to certain ordinances rules and /latutes, to be ſpecified 
in certain indentures ten after to be matte by bis highneſs, and 
to be delivered and declared to every of the Bodies corporate / 
the ſaid churches, as ty the Jeverat erettions and foundations if 


| the ſaid churches more plainly it doth and may 2 . fin 


which ſaid ereftions and foundations, the ſaid late king did cauſe 
4 be delivered to every of the ſaid churches,” by certain commi/- 
Honers by his highneſs appointed, divers and ſundry Aatutes and 
ordinances, made and declared by the ſame commiſſioners, for 
the order rule and governance of the ſard ſrorral churches and 

the deans prebendaries and miniſters of tha ſame ; which ſaid 
s, and 


dtlivered to every of the ſaid corporations of. the ſaiu Feral 
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churches in writing, but not indented according to the form of 
the ſaid foundatiens and erections; by reaſon whereof, the ſaid 
churches and the ſeveral deans prebendaries and miniſters of the 
ame, have no flatutes or ordinances of any force or authority, 
whereby they ſhall be ruled and 838 and therefore remain 
as yet not fully eftabliſhed in ſuch ſort, as the godly intent of the 
aid late king wa,; to the great imperfettion of the churches, 
and the hindrance f God's ſervice, and gocd order and govern- 
ment to be had and continued among! the min lers of the ſame : 
and forſamuch as the authority ef making the ſaid flatuies ordi- 
nances and er ders was reſerved only to the ſaid king, and no 
mention made of any like authority to be reſerved unte his heir: 
and ſucceſſors, the ſame orders and flatutes cannot now be made 
and provided withgut authority of parliament=—lt is therefore 
enabled, that the queen ſhaid, during her natural lift, have 
power to make and preſcribe to rvery of the ſaid churches and 
the deans prebendaries and miniſters of the ſame, and to their 
fucceſſors, ſuch ſlatutes ordinances and orders, ſor the goed go= 
vernment rule and order of every of the ſame churches deans 
prebendaries and miniſters of the ſame, and of the lands manors 
tenements and 1 of every of the ſame churches, as ſhall 
ſom good to ber highneſ1, the ſame ſlatues and ordinances to be 
made by her highneſs in writing, ſealed with the great ſeal of 
England, and to be delivered to the deans, prebendaries and 
mini lers of every of the ſaid churches for the time being ; and 
of ſhall have power, by writing jealed with the great ſeal 
ngland, to alter tranſpoſe change augment or diminiſh t 
ei orders flatutes and ordinances of every of the ſaid churches 
41 to her ſhall ſeem good ; and alſ» ſhall have pewer to o/abliſh 
flatutes ordinances and fcundations, for the goed order and g- 
vernment of ſuch grammar ſchools as have been erefted founded 
or eftabliſbed by ting Henry the eighth, or king Edward the 
fixth, and of the maſters and ſchalars of the ſaid ſehoals, and to 
alter and tranſpoſe ſuch other ſlatutes and ordinances there made 
heretofore, from time to time as ts her ſhall ſeem meſſ convenient, 
In purſuance of this act, king Philip and queen Mary 
iſued their commiſſion to the effed following: Philippus 
1 Maria, reverendis in Chriſti patribus &c. ſalutem. Cum 
iluftriſunus princeps et pater n:/ier Henricus edu colle- 
ium five ecclefiam cathedralem Chriſti et beatæ Mariz virginis 
unelmenſis erexit et inſtituit, ac eandem ad miniftrorum 
ous ſuftentationem predits aliiſque proventibus munifice dotavit z 
ner potuit, ex hac vita diſcedens, candem legibus ac flatutis 
convenientibus mognoque figillo ſus Angliz fignatis, firmiter 
fabilire : Idcireo nes et inſlitutions ac voluntate patris neſtri, 
& decreto ſenotus neflri (quem parliamentam vocamns) autbe- 
H 2 r1tatem- 
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ritatem babentes imperfeca abſoluendi, et operi ab eodem inchoaty 
faſtigium imponendi, vobis poteflatem facimus flatuta ad eandem 
ecclefiam cathedralem Dunelmenſem preclare regendam, et 
miniſtris ejuſdem pro tempore experienda et exercenda ante ali. 
quot annos patris no/iri nomine tradita, pervidendi, exami- 
nandi, mutandi, et pro arbitris car11,endi, approbandi, plura 
ft opus fuerit addendi, et (ft quid ambigui aut obſcuri in eiſdem 
inceniatur) exp/anandi atque expediendi, et tandem in cam 
formam redigendi, que ad illius eccleſie cathedralis Dunel- 
menſis miniſirerumpue ejus reflam et quictam moderationem, et 
ad virtutis et pietatis aſſiduum exercitium, veſtræ prudentiæ 
' maxime neceſſaria videbitur. | 
By virtue of which commiſſion, the preſent ſtatutes of 
the church of Durham were drawn up and ſigned; after 
which Philip and Mary annexed to them this form of con- 
firmation: Statuta prædicta in hoc volumine contenta, noſ- 
tra. facimus ; eiſus robur et authoritatem noſiram, quam ex 
decreto parliamenti anno primo regni noftri edito habemus, im- 
pertimur; et magni figilli nofiri appenſione confirmamus ; a: 
: pro veris et indubitatis eccleſie cathedralis Chriſti et Mariz 
virginis Dunelmenſis /fatutis haberi volumus, &c, Which 
4 ſtatutes are the ſame with the former ſtatutes of king Henry 
the eighth ; ſave only that the oath of the king's ſupre- 
macy is left out: ſo that what the queen intended ſeems 
only to have been, to undo what hath been done againlt 
the papal ſupremacy. 
Note, in the ſaid act of queen Mary it is only recited, 
that king Henry the eighth's ſtatutes were not indented; 
but in this commiſſion it is alſo ſpecified, that they were 
not under the great ſeal. 
. And-it is obſervable, in order ſtill the more to invali- 
| date the ſaid ſtatutes of king Henry the eighth, that the 
| * 3 very act of 31 H. 8. c. 9. which is the foundation of the 
whole, was after this ſtatute of the x Mar. expreſsly and 
= by name repealed, by the act of 1 2 f. & MH. 8. 
| J. 18. only with a proviſo at J. 26. that the foundations 
i nevertheleſs ſhould continue, But as to the ordinances 
rules and ſtatutes by which they ſhould be governed, this 
entirely then reſted upon the power given to the queen by 
the aforeſaid act of the 1 Mar. /ef. 2. c. 9. But it doth 
not appear that ſhe gave ſtatutes to any but the church of 
Durham aforeſaid. In the laſt year of her reign, we find 
this direction given by cardinal Pole, archbiſhop, at the 
opening of the convocation, Detnde voluit reverendiſſimus 
filatuta ecelgſiarum noviter ereftarum aut mutatarum a regu- 
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Ciceſirienſem, c. et que cen fderanda ſunt, referri reveren- 
Amo quam primum commede poterunt. But the queen 
died, and nothing further wzs done. 

. (3) Upon queen Elizabeth's acceſſion, the like power 
was given to her during her natural life, by the act of 
i Elix. c. 22. (which act was not printed until the year 
1707, when the diſputes happented that cauſed the act of 
6 An. c. 21. to be made.) By which ct of 1 F/z. 
6. 22, it is enacted as followeth ; Foraſmuch as certain ca- 


| thedral and collegiate churches, and ther ecc gi ſtical corpura- 


tions, and ſome ſchools have been erected * or erdained by 
king Henry the eighth, king Edward the ſixth, queen Mary, 
and by the late cardinal Pole, not having as yet eftubliſhed ſuch 
gead orders rules and conſlitutions, as ſhould be meet and con- 
ver tent for the good order ſofety and continuance of the ſame : 
It is enafted, that the gueen, during her liſe ſhall have pewer 
to make and preſcyibe to every of the ſa d churches incorpora- 
tions and ſcho;/s, and to all and every the officers miniflers 
and ſch:lars therein, and to their ſucceſſm s for ever, ſuch fla- 
tutes ordinances and orders, as well for the goed uſe and go- 
vernance of themſelves being officers miniſters or ſchilars, and 
for the order of their ſervice minifiry functions and duties, 44 
alſe for their houſes lands len. menti revenues and hereditaments 
with the appurtenances ; and to alter or change, augment or 
diminiſh the ſame, from time to time, as to her ſhall ſerm ex- 
dient and the ſaid churches incorporations and ſchools, and 
every perſon therein, for which the ee ſhall make any fla- 
tutes ordinances or orders, or alter change diminiſh or augment 
the ſame, and ſet forth the ſame under the great ſeal of Eng- 
land, ſhall keep and obſerve all the ſame flatutes orders and 
ordinances, any former rules laws or conſtitutions in any wiſe 
notwith/landing ; and the ſame ſe made ordained and ſet ferth 
under the great ſeal, ſhall be and remain good and 'effetual ta + 
all intents and purpoſes. | 
Purſuant to the power veſted in the queen by this act, 
there ſeems to have been ſome fort of confirmation pre- 
ſently made of the ſtatutes of king Henry the eighth, for 
a ryle to the ſeveral churches, until they could be re- 
viewed and reformed ; for ſo it plainly was in the church 
of Peterborough, as appears by biſhop Scambler's letter to 
the queen concerning thoſe ſtatutes: “ After this houſe 
was erected (ſays he), there came to the ſame certain ſta- 
tutes for the government thereof, under his majeſty's 
name, and ſo have continued, not without regard; the ra- 
ther through a' confirmation made of them by your ma- 
{ © 4 - H 3 jelty's 
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jeſty's viſitors, appointed for that place and countries adja- 
cent, in the firſt.year of your moſt happy reign.” 
Afterwards, ſpecial power for that end having been in- 
1255 in the body of the eccleſiaſtical commiſſion, new 
atytes were prepared by the archbiſhop and others, and 
finiſhed in the month of July, 1572 ; and the ſeveral bo. 
dies were ready for the royal confirmation; but this (for 
what reaſon, or by what accident, appears not) was never 
obtained, 
Three years after that, the like power-was inſerted in 
the eccleſiaſtical commiſſion granted to archbiſhop Grin. 
dal and others; which was thus: © Whereas there were 
divers cathedral and collegiate churches, grammar ſchools, 
and other eccleſiaſtical corporations, erected founded or 
ordained by king Henry the eighth, king Edward the 
ſixth, queen Mary, and the late lord cardinal Pole, the 
ordinances rules and ſtatutes whereof be eſther none at all, 
or altogether imperfect ; or, being made at ſuch a time as 
the crown of this realm was ſubject to the foreign uſurped 
authority of the ſee of Rome, they be in ſome points con- 
trary diverſe and repugnant to the dignity and prerogative 
four crown, the laws of this our realm, and the preſent 
Rate of region within the ſame ; we therefore. do give 
full power and authority to you, to cauſe and ordain in 
our name, all and fingular the ordinances rules and ſta- 
tes of all and every the ſaid cathedral and collegiate 
churches, grammar ſchools, and other eccleſiaſtical corpo- 
porations, together with their ſeveral letters patents and 
other writings touching and in any thing concerning their 
ſeveral erections and foundations, to be brought and exhi- 
bited before you; willing and commanding you, n 
the exhibiting, and upon W and deliberate view 
ſearch and examination of the ſaid ſtatute rules and ordi- 
nances letters patents and writings, not only to make 
ſpeedy and undelayed certificates of the enormities diſor- 
ders Geledts ſurpluſage or wants, of all and fingular the 
ſtatutes rules and ordinances, but alſo with the ſame, to 


' advertiſe us of ſuch good orders and ſtatutes as you ſh2!! 


think meet and convenient to be by us made and ſet 
fort, for the better order and rule of the ſaid ſeveral 
churches erections and foundations, and the poſſeſſions and 


- revenues of the ſame; and as 1 beſt tend to the honour 


of almighty God, the increaſe of virtue and unity in the 


ſaid places, and the public weal and tranquillity of this 
our realm; to the intent we may thereupon further pro- 
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ceed, to the altering making and eſtabliſhing of the ſame 


and other ſtatutes rules and ordinances, according to an 


a& of parliament thereof made in the firſt year of our . 


reign.” | | 
| Bat nothing appears to have been done in purſuance of 
thoſe powers: although the inconveniencies and miſchiefe 
of wanting a certain rule appear evidenily by the tenor of 
the aforeſaid. letter, which was written to the queen by 
biſnop Scambler. The biſhop, after a complaint of non» 
reſidence and want of dicipline, wich his own. fruitleſs 
endeavours to reform what was amiſs, adds, “One chief 
and fole cauſe in a manner, of all this matter, beſides the 
pervetſeneſs of mens natures, being the uncertainty of the 
authority of the ſtatutes of the ſaid church ; the froward 
and diſobedient pretending ſor their defence, that the (ame 
were and are of no force, and that they ſtand at liberty to 
do of not to do the premiſes at their pleaſure z becauſe 
they ate not extant under the great ſeal and indente 

Whereupon his prayer to the queen is, Let not then, 


: 


moſt humbly beſeech you, the mattet of gavernment of theſe 


houſes (for they, all that are of your father's found tion, 
be jo like uncertainty of the authority of their ſtatutes, 


und eſpecially this church where J am) ſtand any longer 


doubtful; but Jet it be by your moſt ſacred majeſty de- 
elded and determined, under what rules and orders they 
hall tive.” pak. 

5 But nothing further was done in that queen's re 
Whether it was, that ſhe did not like the power by which 
ſhe acted (for ſhe was always averſe from the parliament's 
interfering in eccleſiaſtical affairs, and that might be one 
reaſon perhaps why the act was not then printed); or 
"whether ſhe had a mind (as appears in divers other in- 


ances) to retain the church at that time in a ſtate of de- 
pendence upon the crown ; or whatever elſe might be the 


cauſe, ſo it was, that during her long and active reiga no- 

thing was effected to render theſe 9 more eſta- 

bliſhed and ſecure. | | | 
However, thus much is certain, that notwithſtanding 


the recital in the act of the 1 Mar. abovementioned, that 
' ſuch ordinances rules and orders could not be made without 
* authority of parliament ; the princes of this realm in thoſe 


days did not think themſelves under that reſtraint; and 
sccotdiangly king Charles the firſt, and king Charles the 


ſecond, of their own royal authority, did give ſtatutes to 


ſeveral of thoſe chyiches without any parliamentary ſanc- 
1 But 
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But ſtill the doubt remained, for the reaſons abovemen- 
tioned, how far any of theſe ſtatutes were in force, 
(A4) And particularly, about the year 1706, Dr, Atter- 
bury then dean of Carliſle, reſtiog ſolely upon the faunda- 
tion charter, which (as before Re preſſed) gives unto the 
dean a power of appointing, ordering, and removing all 
and every the inferior officers and miniſters of the church, 
and other perſons whatſoever of the ſaid church, extended 
this clauſe fo far, as to take upon himſelf the (ole appoint- 
ment ordering and removing of all perſons whatſoever any 
way concerned in the government and revenue of the ſaid 
church; rejefting at the ſame time the authoritty of the 
Jocal ſtatutes, which Jimit that general power, and ex- 


| e nie what officers and miniſters. only in the ſaid 


arter are intended. i E | 
About the ſame time, Dr. Todd one of the prebendaries 
of the ſaid church, ſtrenuouſly oppoſed the viſitation of 
the chapter by Dr, Nicholſon then biſhop; inſiſting, that 
dhe ſtatutes of Ray wy the eighth, by which only the 
biſhop is appointed 6cal viſitor, were of no force; and con- 
ſeqquently, that this being a royal foundation, the power 


of viſitation was in the crown. Upon which Dr. Todd 


"was excommunicated by the biſhop; and the proceedings 
Were removed into the court of king's bench. In the 
mean time this diſpute involving in it moſt of the churches 
of the new foundation, not only upon the aforeſaid ac- 
count of the uncertain authority of their reſpective local 
ſtatutes, but alfo'in_regird that the origioals of the aid 

atutes in ſome places were periſhed by length of time, 


or loft, or deſtroyed in the great rebellion ; therefore, that 


This matter oVight finally be at reſt, the GA of, the 6 4n. 
c. 21. was made; by which it was thus enacted : JYhereqs 
ſevrral doubts and quiftions baue ari/en, and may hereafter 


ariſe, in relation to the validity and force of the flatuies of 


divers cathedral and col eg ate churches, founded by ling Henr 
"the eighth ; which doubts and que/t:ons bave been »Þ au} 
artly by a temporary att of parlicment made in the firſi year 
of tho reign of queen Mary In relation to thr ſail fiatutes, and 
i order "to defeat the true and pious ends and d:ſigns of the 
/ d foundations. and partly by reaſon of tbe known loſs of many 
"records and evidences during the late rebellion in this king- 
dom ; and whereas the ſaid Youbts and diſputes may in time 
7 the ſaid 

"foundations, but may prove a manifeſt ob/iruttion to the peace, 
"gr der, gard proement and diſcipline of the church, unleſs ſome 


pitch gud effcflual remedy be provided ; it is therefore * 
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ed, that in all cathedral and collegiate churches founded by the 
aid king Henry the eighth, ſuch flatutes as have been uſually 
received and practiſed in the government of the ſame reſpec- 
tively, fince the late happy refloration of king Charles the ſe- 
cond, and to the obſer va ce whereef the deans and prebendaries, 
and other members of the ſaid churches, from the ſaid time 
have uſed to be ſworn at their inflalments or Aalen, Hall 
be and ſhall be talen and adjudged to be good and valid in law, 
and ſhall be and be taken and adjudged to be the flatutes of the 
faid churches reſpedtively ; nevertheleſs, ſo far forth only, as 
the ſame or any of them are in ns manner repugnant to, or in- 
conſiflent with the conflitution of the church of England as thy 
fame is now by law eſtabliſhed, or the laws of the land Pro- 
vided, that it all be lawful for her majeſty, during her lift, 
from time to time to alter, amend, correct, revoke, diminiſh, or 
enlarge the ſaid jlatutes, or any of them ; and to male new 
flatutes and ordinances for the ſaid cathedral and collegiate 
churches, and for reſuming or ſettling the lical viſitation 
them, or any of them; in ſuch manner, from time to lime, as 
to her majefly ſhall ſeem meet. | 

By this act the former diſputes were at an end; the 
local ſtatutes being hereby generally eſtabliſhed and con- 
firmed, But hereupon divers queitions have ariſen : as, 
firſt of all, Under what reſtrictions this act is to be un- 
derſtoad; or, what thoſe ſtatutes are which are hereby 
confirmed, and what ſtatutes are not hereby confirmed ? 
And the reſtriQions, ate three: 1. Such ſtatutes only are 
confirmed, as were uſually received and practiſed in the 
reſpective churches, from the time of the reſtoration to 
the time of making the at, 2, And ſuch only, to the 
obſervance whereof the deans and prebendaries and other 
members of the ſaid churches from the ſaid time had uſed 
to de ſworn at their inſtallments or admiſſions. And, 3. 
So far forth only, as the ſame ſtatutes or any of them are 
in no manner repugnant to or inconſiſtent with the con- 
2 of the church of Englahd, or the laws of the 


Now one great doubt hath been, Whether by the words 
[ſuch Aatutes ] in the firſt reſtriction, are meant bodies of ſta- 
tutes generally received and practiſed fince the reſtoration ; 
or only, particular ſtatutes. within ſuch bodies, as had been 
received, In the former caſe, if the whole bodies of 
ſtatutes are intended, then the ſeveral N therein 
are confirmed, although perhaps ſome of thoſe particulars 
had not been practiſed fince the reftoration ; provided ſuch 


particulars ate not contrary to the conſtitution of the 


church 
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church or laws of the realm. In the latier caſe, if parti. 
cular ſtatutes ate only intended, then to know whether 
any ſuch particular ſtatute is in force, it will be neceſſary 


to be informed whether it was generally received and prac- 


tiſed during” the aforeſaid time. The former opinion 
ſeemeth generally to prevail. An inſtance will render this 
plain. e charters of foundation do require, that the 
deanries ſhall be donative, and conferred by the king's 
letters patents: but the local ſtatutes, (for it is to be ob- 
ſerved, that the ſtatutes of the ſeveral churches are in man 
reſpects the ſame) do require that the dean ſhall be pre- 


| ſented by the crown, and inſtituted by the biſhop ; and 


the. particular ſtatute which enjoias this, had not in ſeveral 
of the churches been uſually practiſed ſince the rcſto- 


ration. And particularly with regard to the church of 
Glouceſter, in the year 1320, the caſe was ſtated by the 


crown to the then attorney and ſolicitor general, who de- 


Jivered their opinion according to the following weighty 


and very judicious report ; _ | | | 
| Whitehall, 23d May, 1720. 


The deamy of Glouceſter being become vacant, the 
biſhop of that ſee apprehends, that by an act of parliament 
in the fixth year of the late queen Anne, a new ſanction 
Js given to the body of ſtatutes of that cathedral ; and that 
thoſe ſtatutes, require, that contrary to the practice of 
above 4 handfed years, the dean thereof ought to come in 
dy preſentation, and receive inftitution from him, I here. 
with ſend you feveral copies of records and other papers; 
which will more fully apprize yoo of this matter, And! 
am to fipnify to you his majeſty's pleaſure, that you con- 
fider of it, and repott your opinion, whether the ancient 
method ſhould take place or a new one be introduced; 
and that if you think the practice ought to be altered, you 
do in that caſe prepare a form of ſuch an inſtrument 45 
you” ſhall think proper to paſs under the great ſeal for 
that purpoſe. I am, &c, 2 

To bis majeſty's attorney daudope. 
and ſolicitor general. 


To cheir excellencies the lords juſtices. 
May it pleaſe your excellencies : 
In humble obedience to his majeſty's commands, ſig- 


| Niked to us by letter from the right honourable the earl 


Stanhope, 


02! 


earl 
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Stanhope, &c. whoredy, 7s are informed, that the deanry 
&e, (as above) —— We have conſidered of the matters 
thereby to us referred, and do moſt humbly certify your 
excellencies, That the deanry of Glouceſter was erected 
by letters patents bearing date 7th Sept. 23 H. g. whereby 
the king appoints the firſt dean and prebendaries, and in 
ordering the precedence of the dean, directs, quad ipſe 
decanus, et quilibet ejus fucceſſarum, per nos nominandi, (hall 
be next in Gignity to the biſhop. en the charter a 
points, that the dean and prebendaries ſhall be a body 
corporate, and have perpetual ſucceſſion ; et fe gerent, ex- 
hibebunt, et occupabunt, ſecundum ordinationes regulas et ſi a- 
tuta, eis per nos in quadam indentura impeſterum fienda, ſpe- 
cificanda, et declaranda, The king further grants them 
divers privileges: after which follows a ſaving clauſe in 
theſe words: Salvis, nobis heredibus et ſucceſſuribus nyris, 
titulo jure et aut horitate decanos prebendarios et omnes pauperet 
ex liberalttate 1400 ibidem viuentis de tempore in tempus nomi- 
nandi, Mig nan i, et prefiaendi, gualitercungue et quotieſeu n= 
que ecclgſia cathedralis prædicla de decans prebendariis vel pau- 
peribus predittis vel rorum, aligus per mortem vel aliter vacare 
contigernt per literas no/iras patentes de tumpore in tempus ordi- 
nare . et præſentare. 

| The are all the clauſes in the letters patents of foun- 
dation, which concern the manner in which future deans 
were to come in; and we humbly apprebend, that if the 
queſtion had refted fingly upon the charter, this deanry 
muſt have been taken to be donative in the crown : for 
though the word præſentare is uſed in the laſt clauſe, yet we 
NESS that it is not to be under ſtood of a proper pre- 
ſentation to the biſhop, becauſe it is brought in only io 2 
ſaving clauſe, and that ſenſe ſeems . inconſiſtent with the 
other words with which it ſtands coupled, which import a 
complete appointment by the crown. | 

The caſe ſtanding thus upon the charter of foundation, 
we further humbly certify your excellencies, that as there 
is a clauſe in the charter referring to future ſtatutes, to be 
given by the king, ſo it appears to us,- that king Henry 
the eighth, in the 36th year of his reign, did give a body 
of ſtatutes for the better rule and government of the ca- 
thedra] church of Glouceſter ; which, however invalid in 
the original, have in general been eſteemed and obſerved 
as the ſtatutes of that church ever ſince. The ſecond 
chapter of choſe ſtatutes, intituled, * Of the qualifica- 
tion of the dean,“ of which an Engliſh tranſlation only 
hath been laid before us, bas theſe words: ——_— 
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the office of dean ſhall hereafter become void, by death reſigna- 
tion deprivation or ceſſian or by any other means; we will that 

ch perſon ſhall be dean, and be (5 accepted, and enjoy the office of 
dean in all reſpefts, whom we or our ſucceſſors ſhall namina ie 
ele? and prefer by our letters patents to be ſealed under the 
great ſeal of us er our ſucceſſars, and ſhall think fit to preſent 
to the . biſhop of Glouceſter ; which ſaid dean ſo nominated 
elected and preſented, and having been inſ{ituted by the biſh1), 
the canms far the time being ſhall accept and admit for dean 
75 the cathedral church of Glouceſter ; and the dean upon ſu 

is admiſſion, before be ſhall take upon him any government in 
the church, or concern bimſelf in any affairs tbereunto belong- 
ing, Pall take an oath in this form, vis. I N. Who am 
© elected and inftituted dean of this cathedral church, do 
* call God to witneſs, &c. ? 
Tbe expreffions in this ſtatute are ſomewhat particular 
and uncommon ; but upon the whole, we apprehend, that 
in caſe the ſaid ſtatute had been regularly given purſuant 
to the power reſerved by the charter, it would have made 
a preſentation to the biſhop neceſſary in this caſe, and 
the dean ought to have received inſtitution From him. But 
it appears, that the body of ſtatutes, of which this is one, 
was not given by indenture, which is the only form the 
charter preſcribes; aod we find that by an act of parlia- 
ment made in the 1 Mar. the ſtatutes given by kin Ws 
the eighth to the cathedral churches founded by him are 
tecited to be void. | 

For theſe reaſons we are humbly of opinion, that this 
ſtatute was not valid in its original, had no operation to 
alter the charter, and conſequently that the dean ought 
then to have come in by donation notwithſtanding the 
Aatutes, 3 ee | 
Me farther humbly certify your excellencies, that ſeve- 
ral copies of inſtruments under the great ſeal for conſti- 
tuting deans of Glouceſter from time to time, have been 
tranſmitted to us; which we have peruſed and hereto an- 
nexed, and find none of them to be in the ſtrict form of a 
preſentation, * * 2 

The only precedent which looks that way, is that of 
Jean Cooper in the 11 Eliz. which is directed to the bi- 
Mop of Glouceſter, and has in it the word preſentamus, 
and requires the biſhop to inſtitute him, But it contains 
alſo an expreſs grant of the deanty to Cooper; and we 
beg leave to obſerve to your excellencies upon this prece- 
dent, that it ſeems franied in conformity to the 214 be · 
eee 71 r — re- 
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| fore-mentioned about the qualification of the dean, having * 


urſued it in the very words and expreſſions. 

All the other precegents tranſmitted to us beſides that of 
Cooper, as well before as ſince the reſtoration, we conceive 
to be mere grants from the crown, | 

This was the ftate of the caſe at the time the ſtatute 6 
An. intitled, An af? for aviiding doubts and Ir any touch- 
ing the flatutes of divers cathedral and collegiate churches, was 
made. And the body of ſtatutes given by king Henry 
the eighth being (as hath been already obſerved) originally 
void, and this deanry (as appears by the precedents) hay- 
ing paſſed by grant from time to time; we apprehend the 
fingle queſtion to be, Whether this act of parliament has 
given ſuch a ſanction to the ſtatute about the qualification 
of the dean, as to alter the praQice of granting which has 
hitherto prevailed, and make a preſentation to the biſhop 
neceſſary ? g | 

We beg leave to obſerve to your excellencies, that as 


far as we can be informed, this is the firſt queſtion chat 


hath ariſen upon this act; and that, upon conſideration of 
the act, it appears to be drawn in a looſe and doubtful 
manner, and may admit of various conſtructions. 

The preamble takes notice, that ſeveral. doubts had 
ariſen, concerning the validity of the ſtatutes of divers 
cathedral and collegiate churches founded by king Henry 
the eighth; which had been occaſioned partly by an aQ of 
the 1 Mar. and partly by reaſon of the loſs of records 
during the rebellion, which might prove an obſtruction to 
the good government and diſcipline of the church : and 
then it enacts, that'in all cathedral and collegiate churches 
founded by the ſaid king Henry the eighth, ſuch ſtatutes 
a3 have been uſually received and practiſed in che govern- 
ment of the ſame reſpectively fince the reſtoration, and 
to the obſervance whereof the deans and prebendaties and 
other members of the ſaid churches from the faid time 
have uſed to be ſworn at their inftalments or admiſſions, 
ſhall be and be taken and adjudged to be the ſtatutes of 


the ſaid churches reſpectively ;- nevertheleſs, ſo far forth - 


only as the ſame or any of them are in no manner repug- 
nant-to or inconfifient with the conſtitution of the church 
of England as it is now by law eſtabliſhed, or the laws of 
the land. 

The queſtion ariſing upon this act, material to the 
point referred to us, is whether by the words . Such 
Aatutes as have been uſually received and practiſed ſince the re- 
flaration — be intended, bodies of the ſtatutes, particus 
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lar ſtatutes within which bodies have been generally aQed 
under as occaſion required ; or only, ſuch particular indi- 
vidual ftatutes as have been actually put in practice? for 
if this act only confirmed ſuch particular ftatytes 28 have 
been aRually practiſed ; then it Is clear, that this ſtatute 
about the qualification of the dean is not confirmed, not 
has any greater force than it had originally; there being 
no pretence of any practice under it ſince the reſtoration, 
But if the aft hes confirmed bodies of ſtatutes, particular 
ſtatutes within which bodies hve been generally acted 
under; then this ſtatute will be in conſequence con- 


firmed, notwithſtanding it has not been in fact ſpecially 


obſerved, 

We apprehend this to be a queſtion of great doubt and 
difficulty ; but upon conſideration of the (everal parts of 
the act, we are humbly of opinion, that bodies of ſtatutes, 
particular ſtatutes in which have been generally ated un- 
der as occaſion has requijed fiace the reſtoration, ate there- 
by corgrmed ; for theſe reaſons : 

In the firſt place, the doubts and queſtions, which are 
recited in the preamble to have ariſen, were not concern- 
ing any particular individual ſtatutes, but concerning the 
bodies of ſtatutes given by king Henry the Figeth, whe- 
ther they were given in a proper manner; and the reaſon 
for which they were declared void by the act of 1 Mar. 
went to the whale body of ſtatutes, and not to particular 
branches; and it ſeems reaſonable, that the ſame expreſſion 
ſhould have the (ame ſignification in the enacting clauſe, 
as in the preamble. 

Beſides, the act does nat only confirm ſuch ſtatutes as 
have been uſually received and pracſiſed ſince the reſtora- 
tion, but makes a further deſcription, viz. And to the abſer- 
vance whereof the deans and prebendaries from the ſaid time 
bave uſed to be ſwan at their in/lalments; and it is well 
known, that the members of cathedral churches are never 
ſworn to the obſervance of paiticular ſtatutes, but of bo- 
dies of flatutes in general. 

The reſtriftive clauſe at the end is likewiſe obſervable 
to this purpoſe ; Nevertheleſs, ſo fur forth only, as the ſame 
er any of them are in no manner repugnant ta or incanfiflent 
with the conflitution of the church f F „gland as it ts new by 
law elabliſhed, ar the laws of the land. Hereupon we hum- 
bly conceive, that the legiſlators could nat apprehend, 
that any particular ſtatutes, inconſiſtent with the conftitu- 
tion of ” church or the laws of the land, bad been 
uſually received and practiſed ſince the reftoration z but 
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that reftriftion ſeems aimed at ſome parts of the bodies of 
thoſe ſtatutes, which might poffibly relate to popiſh ſuper- 
flition, and therefore were not fit to be confirmed with 
the reſt, 

Upon the whole, we are humbly of opinion, that the 
abovementianed ſtatute about the qualification of the dean 
has received a confirmation by this act of parliament, as 
part of the body of flatutes of this church; and conſe- 

ently, that in the caſe of this particular deanry a pre- 
— to the biſhop, according to the terms of that ſta- 
tute is now become neceſſary. And we have, in humble 
obedience to his majeſty's commands, prepared the form 
of an inſtrument (hereto annexed), which we humb! 
ſubmit to your exceſſencies, as proper to paſs the great ſeat 
for that purpaſe ; wherein we have alſo inſerted a clauſe of 
grant, and exactly followed the precedent of dean Cooper, 
that ſeeming to us to have been ſettled with great care in 
purſuance of the ſtatute, All which, &c, 
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Again: ſuppoſing the whole bodies of ſtatutes to be 
conficmed, fo far as the ſame ſtatutes or any of them are 
not contrary to the conſtitution of the church or laws of 
the land; 7 have ariſen concerning the conſtruc- 
tion of thoſe ſtatutes themſelves, As particularly, haw 
far the clauſe in thoſe local ſtatutes, which gives power to 
the dean or in his abſence to the vicedean and chapter to 
chuſe the minor canons, lay clerks, and other officers 
therein particularly ſpecified, ſhall be underſtood to qua- 
lily the general power given by the charter of foundation 
to the dean to appoint all and every the inferior officers 
and miniſters. 


Thus in the church of Briſtol, in the year 1751, a diſ- 


pute of this kind ariſing, the ſame was referred to the 
then biſhops of London, St. David's and St. Aſaph ; 
whoſe determination was as follows :— Whereas differences 
and diſputes having ariſen, between the reverend Dr. Cham» 
berlayne, dean of the cathedral church of Biiſtol, and the 
chapter af the ſaid church, touching the right of oaming 
the precentor, minor canons, grammar ſchoplmaſter, lay- 
clerks, or ſinging-men, choiriſtets, ſubſacriſt, or ſexton 
of the ſaid church, They the ſaid dean and chapter did, by 
an ac} of chapter, dated the ig9th of Auguil, 1751, ſub- 
wit the (aid diſpute to the arbitration and determination od 
9 ; ö 
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the lords biſhops of London, St. David's, and Norwich, in 
caſe he ſhould be able to attend; if not the lord biſhop of 
St. Aſaph; and whereas the lord biſhop of Norwich has, 


by reaſon of his conſtant attendance on the prince of 
Wales and prince Edward, declined the ſaid arbitration, 


We the ſaid biſhops of London, St. David's, and St. 
Aſaph, have accepted and do hereby accept of the ſaid re- 
ference and arbitration, in virtue of the aforeſaid act of 
chapter, and alſo of two ſubſequent ads of chapter bear- 
ing date the 3oth of November, 751, and the 2d cf 
March, 1752, as by the ſaid acts (relation being thereunto 


had) may more fully appear. And we the ſaid arbitrators, 


having conſidered the caſe laid before us, by the dean of 
Briſtol of the one part, and the prebendaries on the other, 
and alſo the papers and documents delivered on each fide, 


in ſupport of their reſpective claims, particularly and eſpe- 


cially the charter of foundation of Hen, 8. bearing date 
June 4, in the 44th year of his reign, and alſo the body 
of ſtatutes given by his commiſſioners to the ſaid dean and 


chapter, bearing date the 5th of July, in the 36th year of 


his reign, are of opinion, and do determine, that the 
right of naming the precentor, minor canons, grammar 
ſchoolmaſter, lay-clerks or ſinging-men, choiriſters, ſub- 
ſacriſt or ſexton of the cathedral church of Briſtol, is in the 
dean and chapter, and the dean being abſent, in the vice- 
dean and chapter of the ſaid church. In witneſs wheredf, 
we have hereunto ſet our hands and ſeals, this 23d day of 


March, 1752: | 
| N Tho. London (Sherlock). 
| | Ri. St; David's (Trevor). 
| R. St. Aſaph (Drummond), 


Thus alſo in the year 1764, a like diſpute ariſing in the 
cathedral church of Gloucelter, the ſame was determined 
upon reference as follows :— Whereas diſputes and differ- 
ences have arifen, between the reverend Dan, Newcome, 
D. D. dean of the catbedral church of Glouceſter, and 
Joſeph Atwell, D. D. and Sam. Wolley, M. A. two of 
the prebendaries of the ſaid church, concerning the right 
of electing and removing the precentor, minor canons, ſa- 
criſt, ſubſacriſt, ſchoolmaſter, uſher, organiſt, lay-clerks, 
and choiriſters of the faid church, they the ſaid deans and 
prebendaties did enter mutually into bonds dated Oct. 14, 


1754, to abide by the arbitration and award of ſuch per- 


ſon or perſons as ſhould be in that behalf nominated and 


appointed arbitrators by the right reverend the lord 1 
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of Glouceſter, on or - before the zoth of November 
then next, ſo as the award of ſuch arbitrators be made 
in writing ready to be delivered on or before Nov. 30, 
1755. And whereas the ſaid biſhop did, in purſuance 
thereof, by writing dated the third day of Noyeraber 
1754, nominate and appoint us the underwritten to award 
and determine the ſaid diſputes and differences, Now we 
the ſaid arbitrators, having duly conſidered the caſes laid 
before us by the dean of Glouceſter of the one part, and 
the ſaid prebendaries. on the other, and alſo the papers de- 
lirered in ſupport of their ſeveral claims, particularly the 
charter of foundation of Hen.. 8. bearing date Sept, 4. in 
the year of his reign, and alſo the body of ſtatutes 
given by his commiſſioners to the ſaid dean and prebend- 
aries, bearing date Jul. 5. in the 36tb year of his reign, 
are of opinion and do determine, that the right of electing 
and removing of the precentors, minor canons, ſacriſte, 
ſublacrifts,  ſchoolmaſters, uſhers, organilts, lay-clerks, 
and choirifters of the church of Glouceſter, is in the dean 
and chapter, and the dean being abſent, in the vicedean 
and chapter of the ſaid church. In witneſs whereof we 
da hereunto. ſet our hands and ſeals, this 16th day of 


Oct. 1755. | 

, — Tho. Cant. (Herring). M. 
Tho. Clerk (Maſter of the Rolls). 
Geo. Lee (Dean of the Arches). . 


In like manner, there have been ſeveral diſputes be» 
twixt the deans on. the one hand, and the prebendaties on 
the other, concerning a negative power which the deang 
have claimed by virtue of the ſaid ſtatutes in divers in- 
Rances. As in the aforeſaid church of Glouceſter, about 
the year 175, the dean refuſed: ta.affix the chapter ſeal 
to a leaſe agreed upon by the majority of the chapter in- 
ſiſting, that by the local flatutes his conſent was abſolutely 
neceſſary to validity of ſuch leaſe, which conſent be 
would not give. But the dean ſubmitted before it came to 
a judicial determination, | 

In the years 1952 and 1753; a like diſpute happened in 
the.cathedral-church of Carliſle, about the dean's negative 
power in canferring of benefices.— Ihe four prebeadaries 
of which the chapter conſiſteth, one of whom is always 
vicedean, unanimouſly elected and nominated under the 
chapter ſeal Mr. Henry Richardſon, to the perpetual. cu- 
cy af St. Cuthbert's, Carliſle. The dean entered a ca» 
N. _ his admiſſion ; * biſhop refuſed to ads 
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mit and licenſe him. Whereopon it was moved in the 
court of king's bench; for a mandamus to the biſhop to 
admit and licenſe the curate, | 
On ſhewing cauſe, it was inſiſted on behalf of the dean, 
that by the local ſtatutes the dean's conſent is neceſlary, 
aud conſequently, that without this the nomination is not 
T be clauſes in the ſtatutes reſpecting this point are 
theſe four : 6 47 

In chap. 5. De cflicio decani, —— — Statuimius etiam 
et volumus, in omnibus cauſis gravioribus, veluti in feodi con- 
ceſſiane, terrarum et firmarum dimiſſione, ac beneficiorum colla- 

tione, aliiſque id genus rebus, decani (i preſens fit) conſenſu 
obtineatur, fin ab ſons fuerit (mods intra regni noftri Anglia li. 
mites degat) 0 ejus requiratur. +3 £4 
Ian Chap. 6. viſitatione terrarum, —— Porrs, quoni- 
am crebra capituli mentis in iis fatutis babetur; ſub capitui 
nomine ubique intelligimus mediam ad minus partem 10tius nu- 
meri omnium canonitorum : Ea enim ſola tanguam per capitu- 
tum retta' haberi volumus, quibus media ad minus pars ſolius 
| numeri omnium canonicorum ſimul præſens adeft, et pre 
| idem conſentiat : Nam abſentium canonicorum ſuffragium (/i 
guid furre voluerint ) nullo meds valere ſinimut, nec alicujus 11- 
boris eſſe. | i 
In Chap. 7. De dimiſſione terrarum ad firmam. — 
Preterea volumas, et nec. deranus nec canonicorum ullus terra 
aut tenementa ulli Joces aut ad firmam dimittat, fine confil.o tt 
conſenſu co pituli.Sacerdotia vero, id gi, reftoriam, vica- 
riam,” aut alia cu generis eccleſtaftica beneficia, ad collationen 
2 | vcrlefie naſtræ ſpactantia, decanus cum capitals, aut ( abjenir 
= decano) Vicedecauns' cum capitulo cenferendi aut vpiſcopo pre- 
= Jentandi jus et poteftatim babeant, 11 0: 
_ In Chap. 18. De officio vicedecani, +—— Statuimus « 
vohemus, ut vicedecanus gui pro tempore fuerit canonicii u 
omnibus miniſtris ercleſia noſtræ (decano abſente, vel dec anal 
vacante] prefit et preſpiciat. coſus in ordine' contineat ; u 
querungue fieri deberent per dacunum præſentem, quod ad ecu 
i negolia at reg imin pertinet, ipſo alſente aut ipſius off 
vacante, bene et fideliter faciat et miniſiret. 

For the dean it was urged, that by the 5th ſtatute 
abovementioned, his conſent, if he is preſent, muſt per- 
ſonally be obtained; and if he is abſent, provided be be 
within the kingdom, his conſent nevertheleſs is required, 

To which it was anſwered, that the 7th- ſtatute en- 

- plains this fully; whereby it appeareth, that the dean and 
chapter if the dean is preſent, and if be is abſent, the 
vicedean 5 chapter ſhall nominate and preſent. 
. : : | t 
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It was further inſiſted on behalf of the dean, that the 


biſhop is viſitor by the local ſtatutes, and thereby is ap- 
pointed the expounder and interpreter of the ſaid ſtatutes 
when any doubt ſhall ariſe. But this objection was over- 
ruled: partly, as it ſeemeth, becauſe Mr. Richardſon was 
no member of the chapter or body corporate ſubje& to 
the biſhop's local viſitation, and having by his nomina- 
tion obtained a temporal right, was therefore properly 
before the court, to have that right aſſerted; and partly, 
perhaps, becauſe this matter of viſitation was not then be- 
fore the court, but would come in regularly upon the 


biſhop's return to the mandamus, if he ſhould ſo think fit 


thereupon to return himſelf viſitor ; and perhaps partly 
becauſe this negative power, if given to the dean by the 
local ſtatutes, might be deemed by the court to be con- 
trary to the law of the land. And the rule for a man- 
damus was made abſolute: ſetting forth, that whereas 
Henry Richardſon, clerk, had been nominated to the ſaid 
curacy, and had applied to the biſhop to admit and licenſe 
him, and that the biſhop had refuſed ſo to do, in con- 
tempt of the king, and to the damage and grievance of 
the ſaid Henry Richardſon, and to the manifeff prejudice of 
his eflate; therefore the biſhop is commanded (in the uſual 
form) to admit and licenſe him, or ſhew cauſe to the 
contrary (t). * 9% | 
The'biſhop upon the mandamus admitted and licenſed 
the curate; ſo that the whole cauſe upon the merits came 
not to de determined. If the dean had appealed to the 
diſnop as viſitor, and the biſhop had determined for the 
dean's tive power; or if the biſhop had returned 
himſelf. vificor upon the mandamus; and thereupon had 


proceeded to viſit and determine as aforeſaid ; then upon 


a prohibition it would have come to be conſidered, how 
far "theſe local ſtatutes in this particular are conſiſtent 
with the laws of the land, according to the third reſtrie- 


tion in the ſtatute of the 6 An. before recited. 
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(5) And this introduces the act of the 33 H. 8. c. 27. Election by ma- 


which is as follows: Albeit that by the commun laws of this jority- 


realm of England, all afſents elictiont grants and leaſes, had 
made and granted, by the dean warden proveft maſter preſident 
er other governor of any cathedral-church hoſpital college or 
«ther corporation, \ with the aſſent and conſent of the more or 
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poration having voices of aſſent thereunto, be as gad and cf. 
fefual in the law to the grantees and lefſees the ſame, as if 
#be reſidue or the whole number of ſuch chapiter fellows and 
brethren of ſuch corporation, having voices of aſſent, had there. 
anto. confented and agreed; yet the ſaid common laws notwith- 
flending, divers founders of ſuch deanries hoſpitals colleges and 
corporations within the faid realm, have upon the foundation 
end eflabliſhment of the ſame deanries haſpitals calleges and other 
corporations, eſiabliſbed and made ( among/? other their peculiar 
afts ) local flatutes and ordinances that if any one of ſuch cor- 


' poration, baving power or authority to aſſent or diſaſſent, ſhruld 


ſe elactian or grant ſbould be had granted ar leaſed; and for 
performance of the fame, every perſon having power of 

ut to the fame, have been'and be daily thereunto ſworn, and 
the reſi ius may not praceed to the perfettion of ſuch. election; 
grants and | lrafſes, "according ta the courſe of the common law; 
of this realm, unleſs They ſhould incur the danger of perjury : 
for the avelding whereaf,, and for the dur execution of tht 
common-law univerſally within this realm, and every place in 
one confarmity- of reajan to. be uſed, it it enatted, that all and 
every peculiar a order rule and eftatute, heretofore made, er 
hereafier to. be made, by any faunder of any hoſpital college 
deanry or other" corporation, at or upon the foundation of any 
urch haſpital college deanry or corporation, whereby the grant 
— giſt or elictlian of the governor or ruler of fuch hoſpital 
ge deanry er other corporation, with the afjent of the more 
part of juch of the ſame hoſpital college deanry or corporation 
es have or Hall bave voice or aſſent to the ſame, at the time of 
Jach grant leaſe giſt or eieftion hereafter to be made, ſbiuld be 
in any wiſe hindred ar let by any one or more, being the lſſer 
number of ſuch corporation, contrary tu the farm order ond 
courſe of the cammon law of this realm of England, ball be 
from henceforth clearly fruſtrate void and of name effett ; and 
that all oaths heretofore taken by any pern of ſuch hoſpital 


2 would deny any ſuch grant or grants, that then no ſuch 
the 


. college dranry and uber corporation, ſhail be, for and concern- 


ing "the obſervance of "any ſuch erder eftatute or rule, diemed 
word and of none effect ; and that from henceforth-no manner of 
perſon or perſons of any fuch hoſpital college deanry. or other 
corporation, ſhall be in any wiſe compelled to take an cath for 
abe _obferving of any ſuch order eflatute or rule; on pain of 
every perſon giving ſuch oath, to forfeit for every time . 
ending the ſum f 5l. half to the ting, and half to him that 
will fue for the ſame in any of the king's courts of * 
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The act ſeemeth to be expreſſed in terms ſomewhat in- 
accurate and confuſed ; but the manifeſt intention is, to 
eſtabliſh the rule of the common law, that a majority of 
the body corporate ſhould bind the reſt. In ſome parts 
of the a& the dean ſeemeth to be contradiſtinguiſhed 
from the chapter; ſo as that the eur of the inferior 
number of the chapter only, excluſive of the dean, was 
hereby intended to be taken away; but the other parts of 


the act ſeem to explain this; expreſſing, that all local a- 


futts, whereby the grant leaſe or eleftion of ſuch corphratien 
ſhould be any wiſe hindred by any one or more, being the leſſer 
number of ſuch corporation, contrary to the courſe of the common 
law, ſhall be void. And it is certain, the dean is one and 
but one member of the body corporate. 

Unto all which may be added, that the rule for the 
neceſſity of a majority of the whole body to be conſent- 
ing, is not only agreeable to the common law and (as it 
ſcemeth) to the declaration of the ſaid ſtatute of the 33 

H. 8. but alſo to the ancient canon law, which clearly 
determineth, that elections ſhall be made by the major et 
ſanior pars, that is, by a majority of legal votes (as is 
before ſet forth at large under the title Cathedrals) («). 


— — 
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(s) A majority of the chapter is neceſſary to conſtitute a va- 
lid election, but the court of king's bench will grant a man- 
damus to compel an election at the peril of thoſe who reſiſt, 
and perhaps the biſhop by eccleſiaſtical cenſures may alſo com- 
pel them to do their duty, but he cannot by his ordinary or 
viſitatorial power fill up a vacaney which the chapter bas not 
filled up in doe time. Harward and #/cbber v. the Biſhop of 
Chichefler' in prohibition, 1 T. N. 650. And the court 
doubied whether the biſhop could in the caſe of ſuch a vacancy 
make a temporary appointment. Per Buller J. many points 
have been decided by this court on great deliberation. LE 
been reſolved, 1. That a mandamus will lie to compel the 
dean and chapter to fill up a vacancy among the canons reſi- 
dentiary; and on ſach a mandamus the court will compel ah 
eleQion at the peril of thoſe who reſiſt. 2. That the eleftivn 
is in the dean and canons. 3. That the dean bas no caſting 
voice. 4, That the canons have à right to vote by proxy. 
5 That there is no lapſe to the biſhop in the caſe of a ca- 
nonry. 16, See more on eletions, Cathedrals, 6. and 
Poſpitals, 4+ 4 
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V. Of deans of peculiars. 


Deans without xy, The word dean is alſo applied to divers that ate the 
Jurudietion- chief of certain peculiar churches or chapels ; as the dean 
of his majeſty's chapel royal, and the dean of the chapel 

of St, George at Windſor; not being the heads of any 

collegiate body, nor endowed. with any juriſdiction, but 

only dignified and honoured with the name and title, G44. 


| 32. 54 eue 
Without a chap» _ 2. And as there are ſome deans without juriſdiction, 
ter. . fo there are alſo ſome deans with jutiſdiction, but wich- 


out any chapter ; as the dean of Croydon in Surrey, the 
dean of Battle in Suſſex, the dean of Bocking in Ellex, 
and many others, Ged. 52. 
Dean of Battle. 3. Altho' the biſhop of Chicheſter doth admit the dean 
| of the exempt juriſdiction of Battle within that dioceſe, 
and doth commit to him the cure and juriſdiction of that 
church; yet the patron thereof is to inflitute and induct 
him, and the patrons accordingly have given the deans 
inſtitution and induction for ſome hundreds of years, and 
without queſtion ſuch inſtitution and induction is good: 
but this deanry was originally given to the incumbents 
us a donative only by the patron, and the biſhop admits 
or approves of the. patron's preſentee, and commits to 
him the cure and juriſdiction, by compoſition only, 
Watf. c. 15, _ 
Dean of tbe 4. The dean of the Arches is the judge of the court of 
Arches. Arches, ſo called of Bot- church in Pr by reaſon of 
| the ſteeple thereof raiſed at the top with ſtone pillars in 
faſhion like a bow bent archwiſe; in which church this 
court was ever wont to be held, being the chief and 
moſt ancient court and confiſtory of the juriſdiction of 
the archbiſhop of Canterbury; which pariſh of Bow, to- 
gether with twelve others in London, whereof Bow is 
the chief, are within the peculiar juriſoiftion of the (aid 
archbiſhop in ſpiritual cauſes, and exempted out of the 
biſhop, of London's juriſdidtion. God. 100. 
And it is ſuppoſed that he was originally ſtyled dean 
of this court, by reaſon of his ſubſtitution to the arch- 
biſhop's official, when he was employed abroad in foreign 
embaſſies z whereby boih theſe names or ſtyles became at 
laſt in common underſtanding, as it were ſynonymous 
© God. 102, 


5, There 
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5. There is alſo a deanry of St. Martin le grand in Den of $t. 
London, concerning which. Lindwood puts the queſtion, Mania“. 
whether it be ſuch an eccleſiaſtical benefice as that the 
incumbent thereof may incur ſuch penalties, as other 
perſons beneficed may incur. And after deep inquiries 
into the laws precedents and antiquities foreign and do- 
meſtic, with deleQable variety of great learning on both 
ſides argumentatively and impartially, at laſt doth con- 
clude it in the affirmative. God. 53. (x). 

6. It is ſaid, that after the death of the dean of a free Profits duriag 
chapel belonging to the king, the king ſhall have the pro- on. 
fits of the deanry; for it is at his pleaſure, whether he 
will collate a new dean to it. Ged. 52. 

But, otherwiſe, by the ſtatute of the 28 H. 8. c. 11. 
the profits of all ſpiritual promotions benefices dignities 
or offices, inferior to thoſe of archbiſhops and biſhops, 
ſhall-go to the ſucceſſor, towards the payment of his firſt 
fruits. f 


VI. Of rural deans. 


I, The office of rural deans was not unknown to our Antiquity ofthe 


Saxon anceſtors. For in one of the laws aſcribed to Ed- EE * 
ward the confeſſor, it is provided, that of eight pounds 
penalty for breach of the king's peace, the king ſhall have 
an hundred ſhillings ; the earl of the county fifty ſhillings ; 
and the dean of the biſhop in whoſe deanry the peace was broken, 
the other ten: which words can be applied only to the 
office of rural deans, according to the reſpective diſtricts 
which they had in the parts of every dioceſe, Ain. Par. 


4m. 043. ; 

2. The exerciſe of ſuriſdidt ion in the church by patri- Apportioning 
archs, primates, and metropolicans, was inſtituted in con- —— 
formity to the like ſubordinations in the ſtate. Gib/. 971. 

In like manner the dioceſes within this realm ſeem to 
have been divided into archdeaconties and rural deanries, 
in order to make them correſpond to the like diviſion of 
the kingdom into counties and hundreds, Hence it came 
to paſs, that the archdeacons,” whole courts were to an- 


{wer to thoſe of the county, had the county uſually for 


their diſtrict, and took their titles from the diſtri in 
which they aCted ; and the names of the rural deanries 
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(x) Lind. 125. 
I 4 ſeem 


* 


ſeem to be taken from the bundreds,. and were at fiſt, 


Deans and chapters. 


and generally now ate the ſame. 1 Warner's Ecel, Hift. 255. 
And as in the tate, every hundred was at Grit divided 


into ten tythings or ſriborghs, and every tything was made 


vp of ten families; both w hich kept their original names, 
notwithſtanding the increaſe of villages and people: fo, 
in the church, the name of deanry ſtill continued, not- 


_ withſtanding the increaſe of perſons and churches. And 


theſe diſtricts from time to time have been contratted or 
inlarged at the diſcretion of the biſhop. Tho' ſome 


_ deanries do flill retain the primitive allotment of ten 


churches, eſpecially in Wales, where the moſt ancient 
uſages do continue. In the dioceſe of St. Aſaph, the 


deanries of Bromfield and Yale and of Kidwin; in the 


dioceſe of Bangor, the deanries of Llin and Llivon; 
in the dioceſe of Landaff, the deanry of Uſk; in that of 
St. David's, the deanry of Emlin, have the preciſe 
number of ten pariſh churches. And ſeveral other dean- 
ries, that upon their new diviſion were made up of two con- 
joined, or three contracted into two or one, do now con- 
tain the number of fifteen, twenty, or thirty churches, 
according to the diviſion ſo made: As for inſtance, the 
deanry of Burceſter in the dioceſe of Oxford, is made up 
of thirty-one pariſh churches z out of which the church of 
Ambroſden being excepted (as before the reformation 
being in the deanry of Codeſdon), the remaining thirty do 


'exprefsly anſwer the three diſtinct deanries of Curtling- 


ton, Iſlip, and Burceſter, of which the two former were 
annexed to the latter. Ken, 634. Gib. 971. 


Appointment of g. And as in the aforeſaid law of king Edward the 


rural deans, 


ſharer in the appointment of rural deans. Gib/. 971. 


conſeſſor, the rural dean is there called the dean of the 


 biſhip, fo without doubt he was appointed by the biſhop, 


to have the inſpection of clergy and people within the 
diſtri in which he was incumbent, under him, and him 
alone; in like manner as the archipreſbyter at the epiſ- 


copal ſee, was one of the college of preſbyters, appointed 


at the pleaſure of the biſhop, who in his abſence might 


preſide over them, and under him have the chief care of 
all matters relating to the church, But as in proceſs of 


time, by the conceffion of the biſhops, the cathedral 


_ archipreſbyter or dean became elective, and being choſen 
by the college of preſbyters, or the chapter, was only 


confirmed by the biſhop; ſo after that the archdeacon, 


by the like conceſſions, became a ſharer in the admini- 


ſtration of epiſcopal juriſdiftion, he became of courſe 4 


4+ The 


Deans and chapters, 


4. The proper authority and juriſdiction of rural deans Their oath of 
perhaps may be beſt underſtood, from the oath of office once. 


which in ſome dioceſes was anciently adminiſtered to them; 
which was this: + 1 A. B. do ſwear, diligently and 
« faithfully to execute the office of dean rural within the 
« deanry of D. Firſt I will diligently and faithfully 
« execute, or cauſe to be executed, all ſuch proceſſes as 
« ſhall be directed unto me from my lord biſhop of B. 
« or his officers or minifters by his authority, Item, I 
« will give diligent attendance, by my ſelf or my deputy, 
« at every conſiſtory court, to be holden by the ſaid 
« reverend father in God, or his chancellor, as well to 
« return ſuch procefies as ſhall be by me or my deputy 
« executed; as alſo to receive others, then unto me to 
« be directed. Item, I will from time to time, during 
« my ſaid office, diligently inquire, and true information 
« give unto the ſaid reverend father in God, or his chan- 
« cellor, of all the names of all ſuch perſons within the 
« faid deanry of D. as ſhall be openly and publickly 
« noted and defamed, or vehemently ſuſpected of any 
« ſuch crime or offence, as is to be puniſhed or reformed 
« by the authority of the ſaid court. Item, I will dili- 
« gently inquire, and true information give, of all ſuch 
« perſons and their names, as do adminifter any -dead- 
© men's goods, before they have proved the will of the 
* teftator, or taken letters of adminiſtration of the de- 
« ceaſed inteſtates. Item, I will be obedient to the right 
« 'reverend father in God J. biſhop of B. and his chan» 
« cellor, in all honeſt and lawful commands; neither will 
attempt, do, or procure to be done or attempted, any 
« thing that ſhall be prejudicial to his juriſdiction, but 
« will preſerve and maintain the ſame to the uttermoſt of 
« my power.” God. Append. 6, 7. | 


5. From whence it appears, that beſides their duty Their bolding 
concerning the execution of the biſhop's proceſſes, their tal chapters. 


office was, to inſpect the lives and manners of the clergy 
and people within their diſtrict, and to report the ſame 
to the biſhop : to which end, that they might have know- 
ledge of the ſtate and condition of their reſpeQive- dean- 
nies, they had a power to convene rutal chapters. Gif. 


973- 

. Which chapters were made up of all the inſtituted 

clergy, or their curates as proxies of them, and the dean 

as preſident or prolocutor, Theſe were convened either 

upon more frequent and ordinary occaſions, or at more 

jolemn ſeaſons for the greater and more weighty affait -. 
6 T hoſe 
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Appointment of 


rural deans, 


Deans and chapters, 


ſeem to be taken from the hundreds, and were at fiſt, 
and generally now ate the ſame. 1 Warner's Eccl. Hip. 275, 

And as in the ftate, every hundred wos at firſt divided 
into ten tythings or ſriborghs, and every tything was made 
up of ten families; both w hich kept their original names, 
notwithſtanding the increaſe of villages and people: fo, 
in the church, the name of deanry till continued, not- 


_ withſtanding the increaſe of perſons and churches, And 


theſe diſtricts from time to time have been contratted or 
inlarged at the diſcretion of the biſhop. Tho' ſome 


' deanries do ſtill retain the primitive allotment of ten 


churches, eſpecially in Wales, where the moſt ancient 
uſages do continue. In the dioceſe of St. Aſaph, the 
deanries of Bromfield and Yale and of Kidwin ; in the 
dioceſe of Bangor, the deanries of Llin and Llivon; 
in the diocefe of Landaff, the deanty of Uſk; in that of 
St. David's, the deanry of Emlin, have the preciſe 
number of ten pariſh churches. And ſeveral other dean- 
ries, that upon their new diviſion were made up of two con- 
joined, or three contracted into two or one, do now con- 
tain the number of fifteen, twenty, or thirty churches, 
according to the diviſion ſo made: As for inſtance, the 
deanry of Burceſter -in the dioceſe of Oxford, is made up 


of thirty-one pariſh churches 3 out of which the church of 


Ambroſden being excepted (as before the reformation 


being in the deanry of Codeſdon), the remaining thirty do 
expreſsly anſwer the three diſtinct deanries of Curtling- 


ton, Iſlip, and Burceſter, of which the two former were 
annexed to the latter. Ken, 634. Gib. 971. 

3- And as in the aforeſaid law of king Edward the 
confeſſor, the rural dean is there called the dean of the 


_ biſhop, ſo without doubt he was appointed by the biſhop, 


to bave the inſpection of clergy and people within the 
diſtri in which he was incumbent, under him, and him 
alone; in like manner as the archipreſbyter at the epiſ- 


copal ſee, was one of the college of preſbyters, appointed 


at the pleaſure of the biſhop, who in his abſence might 


preſide over them, and under him have the chief care of 
all mattess relating to the church. But as in proceſs of 
time, by the conceflion of the biſhops, the cathedral 
archipreſbyter or dean became elective, and being choſen. 


by the college of preſbyters, or the chapter, was only 


confirmed by the biſhop; ſo after that the archdeacon, 
by the like conceſſions, became a ſharer in the admini- 
ſtration of epiſcopal juriſdiction, he became of courſe a 
Marer in the appointment of rural deans. Gig. 971. 
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4. The proper authority and juriſdiction of rural deans Their cath of 
chaps may be beſt underſtood, from the oath of office office, ' 
which in ſome dioceſes was anciently adminiſtered to them; 
which was this: I A. B. do ſwear, diligently and 
« faithfully to execute the office of dean rural within the 
« deanry of D. Firſt I will diligently and faithfully 
« execute, or cauſe to be executed, all ſuch proceſſes as 
« ſhall be directed unto me from my lord biſhop of B. 
« or his officers or miniſters by his authority, Item, I 
« will give diligent attendance, by my ſelf or my deputy, 
« at every conſiſtory court, to be holden by the ſaid 
« reverend father in God, or his chancellor, as well to 
« return ſuch procefies as ſhall be by me or my deputy 
« executed;' as alſo to receive others, then unto me to 
« be directed. Item, I will from time to time, during 
« my ſaid office, diligently inquire, and true information 
« give unto the ſaid reverend father in God, or his chan- 
& cellor, of all the names of all ſuch perſons within the 
« ſaid deanry of D. as ſhall be openly and publickly 
« noted and defamed, or vehemently ſuſpected of any 5 
« ſuch crime or offence, as is to be puniſhed or reformed 
&« by the authority of the ſaid court. Item, I will dili- 
« gently inquire, and true information give, of all ſuch 
« perſons and their names, as do adminiſter any dead- 
© men's goods, before they have proved the will of the 
« teſtator, or taken letters of adminiſtration of the de- 
F1 « ceaſed inteſtates. Item, I will be obedient to the right 
| „ reverend father in God J. biſhop of B. and his chan» 
« cellor, in all honeſt and lawful commands; neither will 
« [ attempt, do, or procure to be done or attempted, any 
„thing that ſhall be prejudicial to his juriſdiction, but 
e will preſerve and maintain the ſame to the uttermoſt of 
% my power.” God. Append. 6, 7. 

5. From whence it appears, that beſides their duty Their bolding 
concerning the execution of the biſhop's proceſſes, their ral chapters. 
office was, to inſpect the lives and manners of the clergy 
and people within their diſtrict, and to report the ſame 
to the biſhop: to whichend, thatthey might have know- 
ledge of the ſtate and condition of their reſpeQive- dean- 
ries, they had a power to convene rural chapters. Gif, 

973. 

Which chapters were made up of all the inſtituted 
clergy, or their curates as proxies of them, and the dean 
as prelident or prolocutor, Theſe were convened either 
upon more frequent and ordinary occaſions, or at more 


jolemu ſeaſons for the greater and more weighty affair“. 
6 T hole 
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Deans and chapters. 


Thoſe of the former fort were held at firſt every three 
weeks, in imitation. of the courts baron, which run gene- 
rally in this form, from three weeks to three weeks ; 
but afterwards they were molt commonly held once a 
month, at the beginning cf the month, and were for this 
reaſon called kalendæ or monthly meetings. But their 
moſt folemn and principal chapters were aſſembled once a 
quarter, in which there was to be a more full houſe, and 
matters of great import were ta be here alone tranſacted. 
All rectors and vicars or their capellanes, were bound to 


attend theſe chapters, and to bring information of all ir- 


regularities committed in their reſpeQive pariſhes. If the 
deans were by ſickneſs or urgent buſineſs detained from 
their appearing and preſiding in ſuch conventions, they 
had power to conſtitute their ſubdeans or vicegerents, 
The place of holding theſe chapters was at firſt in any 
one church within the diſtrict, where the miniſter of the 
place was to procure for, that is, to entertain the dean 
and his immediate officers. But becauſe in pariſhes, that 
were ſmall and unfrequented there was no fit accom- 
modation to be had for ſo great a concourſe of people; 
therefore in a council at London under archbiſhop Strat- 


ford, in the year 1342, it was ordained, that ſuch chap- 


ters ſhould not be held in any obſcure village, but in the 
larger or more eminent pariſhes. Ken. 639, 640. 

And one ſpecial reaſon why they ſeemed to have been 
formed in this realm after the manner of the courts baron 
is, becauſe we find nothing of rural chapters in the an- 
cient canon law. Gil. 973. 0) 

In purſuance of which inlticution of holding rural 
chapters, and of the office of rural deans in inſpecting the 
manners of clergy and people, and executing the biſhop's 
proceſſes for the reformation thereof, we find a conſtitu- 


tion of archbiſhop Peccham, by which it is required, that 


the prieſls, on every Sunday immediately following the holding 
of the rural chapter, ſhall expound to the people the ſentence of 
EXcommunication, 

And in theſe chapters continually prefided the rural 
deans, until that Otho the pope's legate required the 
archdeacons to be frequently preſent at them; who being 
ſuperior to the rural deans, did in effect take the preſi - 
dency out of their hands: inſomuch that in Edward the 


— 


(yz) Lindwood, diſcourſing of theſe rural deans, ſays, magis 
nituntur conſuetudini patriæ quam juri communi, P. 15. 82 
. 1 
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Deans and chapters. 


firft's reign, John of Athon gives this account of it; 
« Rural chapters,” ſays he, © at this day are holden by 
« the archdeacon's officials, and ſometimes by the rural 
« deans.” From which conſtitution of Otho, we may 
date the decay of rural chapters; not only as it was a 
diſcouragement to the rural dean, whoſe peculiar care 
the holding of them had been; but alſo, as it was natural 
for the archdeacon and his official to draw the bufineſs 
that had been uſually tranſacted there, to their own viſt- 
tation, or, as it is ſtiled in a conſtitution of archbiſhop 
Langton, to their own own chapter, Gib 973. 
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6. And this office of inſpecting and reporting the man- Their attend- 


ners of the clergy and people rendered the rural deans ne- 
ceflary attendants on the epiſcopal ſynod or general viſita» 
tion, which was held for the ſame end of inſpecting, in 
order to reformation, In which ſynods (or general viſi- 
tation of the whole dioceſe by the biſhop) the rural deans 
were the ſtanding repreſentatives of the reſt of the clergy, 
and were there to deliver information of abuſes commirted 
within their knowledge, and to propoſe and confult the 
beſt methods of reformation, For the ancient epiſcopal 
ſynods (which were commonly held once a year) were 
compoſed of the biſhop as preſident, and the deans cathe- 
dral or archipreſbyters in the name of their collegiate body 
of preſbyters or prieſts, and the archdeacons or deputies 
of the inferior order of deacons, and the urban and rural 
deans in the name of the pariſh miniſters within their di- 
viſion z who were to have their expences allowed to them 
according to the time of their attendance, by thoſe whom 
they repreſented, as the practice obtained for the repre- 
ſentatives of the people in the civil ſynods or parliament. 
But this part of their duty, which related to the informa- 
tion of ſcandals and offences, in progreſs of time devol- 
ved upon the churchwardens ; and their other office of be- 
ing convened to fit members of provincial and epiſcopal 
ſynods, was transferred to two proctors or repreſentatives 
of the parochial clergy in every dioceſe to aſſemble in con- 
vocation, where the cathedral deans and archdeacons till 
kept their ancient right, whilſt the rural deans have given 
place to an election of two only for every dioceſe, in- 
| ſtead of one by ſtanding place for every deanry. Ken. 648, 


649 


tion, yet by degrees they became poſſeſſed of a power t 
judge and determine in ſmaller matters ; and the reſt they 


ance at the 
biſhop's viſita- 


7. And albeit their office at firſt might be merely inſpec- Their judicial 


0 and other au- 
thority, ordinary 
and extraordi- 


weile to report to their eccleſiaſtical ſuperiors, Gi 972. nary. 
And 
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Their continue 
ance in their 
othce. 


Deans and chapters. 


And by ſpecial delegation they had occaſionally com. 
mitted to them the probate of wills, and granting admi- 
niſtration of the goods of perſons inteſtate ; the cuſtody 
of vacant benefices, and granting inſtitutions and induc. 
tions; and ſometimes the deciſions of teſtamentaty cauſes, 
and of matrimonial cauſes, and matters of divorce, Of 
which there appear ſome footſteps in one of the legatine 
conſtitutions of Otho: by which it is injoined, that the 
dean rural ſhall not thereafter intermeddle with the cogniz- 
ance of matrimonial cauſes: and by another conſtitution 
of the ſame legate, he is commanded to have an authentic 
ſea) : all which ſhews, that anciently there was ſomewhat 
of juriſdiction intruſted with them. Ken. 641—4. 647, 
Gibſe 972. Gad. Append. 7. 

And before their declining ſtate, they were ſometimes 
made a ſort of chorepiſcopi, or rural biſhops: being com- 
miſſioned by the dioceſan to exerciſe epiſcopal juriſdiction, 
for the profits whereof they paid an annual rent : but as 
the primitive cherepiſcopi had their authority reſtrained by 
ſome councils, and their very office by degrees aboliſhed ; 
ſo this delegation of the like privileges to rural deans, as 
a burden and ſcandal to the church, was inhibited by 
pope Alexander the third, and the council of Tours. Ken. 
639. (2). 

8. This office hath been always of a temporary nature; 
and is expreſsly declared ſo to be both by Lindwood and 
John de Athon. And this was the reaſon why the ſeals 
which they had for the due return of citations, and for 
the difpatch of ſuch buſineſs as they ſhould be employed 
about, had only the name of the office (and not as other 
ſeals of juriſdiction, the name of the perſon alſo) engrav- 
ed in it. Gi 972. p 

But in the dioceſe of Norwich, the admiſſion of rural 
deans ſeems to have been more ſolemo than elſewhere, and 
their continuance perpetual : for whilſt that ſee was va- 
cant, in the time of archbiſhop Witleſey, ſeveral rural 
deans there were collated, whereas in other places they are 
only ſaid to be admitted ; and in an ancient metropolitical 


. 


[x) For the nature of theſe cherepiſci, who were ap- 
pointed by tne biſhop of the dioceſe to govern a certain diſ- 


trict within it, and were very numerous in the early ages of 


the church, but were afterwards aboliſhed, ſee Cujac, tom. 2. 
Ad. L. 6. tit. Pand. de Excuſat. Diff. 68. Inſt, J. C. 1. 17+ 


viſitation 


Deans and chapters, 


viſitation of the ſame dioceſe, the firſt in every deanry is 
ſuch an one perpetual dean. Gibſ. 972. 

And perhaps ſeveral of the deans of peculiars may 
have ſprung * from rural deans. 

9. Finally; 
deacons and their officials, it happened, that in the next 
age before the reformation of our church, the juriſdiction 
of rural deans in this iſland declined almoſt to nothing. 
And at the reformation, in the publick acts of our re- 
formers, no order was taken for the reſtoration of this 
part of the government of the church. In the reformatio 
kgum this was provided for, but fell to the ground for 
want of confirmation by the legiſlative power. So that 
theſe rural officers in ſome deanries have become extinct, 
in others have only a name and ſhadow left, Nor do we 
find any expreſs care further taken for the ſupport of this 
office, but only in the provincial ſynod of convocation 
held at London, April 3, 1571, by which it was ordain- 
ed, that the archdeacon when he hath finiſhed his viſi- 
« tation, ſhall fignify to the biſhop what clergymen he 
© hath found in every deanry fo well endowed with learn= 
ing and judgment, as to be worthy to inſtru the peo- 
ple in ſermons, and to rule and preſide over others: out 
& of theſe the biſhop may chuſe ſuch as he will have to 
« be rural deans.” But this is rather a permiſſion, than a 
politive command, for the continuance of that office ; 
however, it proves that rural deans were thought fit mi- 
niſters to aſſiſt in diſpenſing the laws and diſcipline of our 
reformed church; and it doth imply, that when they are 
deputed by the biſhop, they may exert all that power 
which by canon and cuſtom *refided in the ſaid office be- 
fore the reformation. The little remains of this dignity 
and juriſdiction depend now on the cuſtom of places, 
and the pleaſure of dioceſans, Ken, 652, 653, Ged. 


Append, 7. 
Dedication of churches. See Church. 


Oetamation. 


y the preſcription and power of the arch- Their diſuſe. | 
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Ey ſtatute. 


Dekamation. 


Defamation (a), 


I. BY the ſtatute of CircumſpeRe agatis, 13 Ed. 1. 
ſt. 4. In cauſe of defamation, it hath been granted al- 

ready, that it ſhall be tried in a ſpiritual court, wyhen money is 
not 


pe _— 1 


(a) A man may defame another by words ſpoken, or in 
writing. When ſlander is reduced to writing, it is called a 
libel, which term comprehends alſo any defamatory picture or 
drawing, and the author of it may be puniſhed criminally by 
indictment, preſentment, or information, his conduct tend. 
ing to a breach of the peace; or he may be ſued for damages 
in a civil action, and in ſome caſes may be cited into the ſpi- 
ritual courts, When ſlander is confined to words ſpoken, the 
two laſt modes of puniſhment only can be reſorted to, except 
the words are ſeditious, or ſpoken of a magiſtrate in the exe- 
cution of his duty, or come within the ſtatute g and 10 W. z. 
againſt blaſphemy and prophaneneſs, in which caſes the perſon 
uttering them may be indifted. Scandalous words are either 
actionable in themſelves, or not being actionable in them- 


ſelves become ſo from conſequential damages. Words are 


actionable in themſelves which impute to a perſon a crime for 
which he may be indicted and ſuffer corporal puniſhment, or 
which charge him with having a contagious diſorder, or which 
impute to him corruption or inability in an office of truſt and 
profit, or which tend to diſgrace him in his trade or profeſſion, 
Words not actionable in themſelves may become ſo, if they 
occaſion temporal damage to the party againſt whom they are 
ſpoken : thus, though it is not actionable to call a man a 
baſtard, or a clergyman a dunce or heretick, yet if in cooſe- 
vence thereof the father of the one difioherit him, or tbe 
other loſe preſerment, an action will lie. Words which im- 
pute an offence cognizable in a ſpiritual court, may be pu- 
niſhed in that court. But three incidents are required in a ſuit 
for ſpiritual defamation. 1, That it concern matter merely 
ſpiritual, and determinable in the eccleſiaſtical court, as call- 
ing aperſon ** heretick, ſchiſmatick, adulterer, fornicator, &c.“ 
2. It ought to concern matter merely ſpiritual only, for if ſuch 
defamation touches or concerns any thing determinable at the 
common law, the eccleſiaſtical judge ſhall not have cognizence 
of it, 3. He who is defamed cannot ſue there for amends 
or damages, but only for the puniſhment of the fin, pro ſalute 
anime, 4 Rep. 20. and for coſts, If therefore words for 
which an action would lie are coupled with words which are a 
ſpiritual defamation, and a ſuit is inſtituted in the ſpiritual 
court for the whole, a prohibition lies; alſo if it be ſuggeſted 
to 


Defamation. 


wot demanded, but a thing done for puniſhment of fin © in which 
coſe, the ſpiritual judge ſhall haue power to take knowledge not- 
withſtanding the king's prohibition. 

It hath been granted already] By this it appeareth (faith 
lord Coke) that the cognizance of defamation was granted 
by act of parliament; for otherwiſe it could not be 
granted, 2 Inſt. 492. | 

When money is net demanded] For in this caſe, he that 
is defamed cannot ſue there for amends or damages; but 
only for correction of the fin, pro falute anime, 2 Ir}. 


2. 
"I by the ſtatute of articuli cleri, g Ed. 2. c. 4. I 
defamations, prelates ſhall correct, the king's probibition net- 
with/landing 3 firfl enjoining a penance corporal, which if the 
ender will redeem, the prelate may freely receive the money, 
1% the king's prohibition be ſhewed, 
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2. But to bring offences within theſe ſtatutes, they muſt Not for matters 


have theſe following incidents : | 

As, firſt, the defamation muſt not be for matters tem- 

al, 

Thus if a man be called thizf or traytor : if one be ſued 
for ſuch flander in the eccleſiaſtical court, a prohibition 
lieth, God. 516. 

So if one call a man a fperjured perſon; he muſt take his 
remedy for it at the common law. 2 nt. 493. 


A 


— 


to the court that a temporal damage has been received from 
words which are a ſpiritual defamation, or that other words 
for which an action would lie were coupled with them; for it 
would be vexatious to proceed in both courts. 2. Bac. Ab. 
520. As to the modes of defence to which the author of de- 
famation may reſort, it is to be obſerved, that in a criminal 
proſecution for a libel, the truth of the charge is no juſtifica- 
tion, for it is a reaſon why the party offending ſhould be 
brought to publick puniſhment, end not why he ſhould be 
libelled, tho' by the 32 G. 3. c. 60. the jury may give a ge- 
neral verdict upon the whole matter put in iſſue. But in a 
civil action for damages, whether for publiſhing a libel or for 
attering defamatory words, the defendant may juſtify, by 
ſtating on the record the truth of the charge, in ſuch a man- 
ner as to give the plaintiff an opportunity of reſutiog it. . 
N. P. 8. 1 T. Rep. 748. Janſon v. Stuart, If a ſuit be in- 
ſtituted in the ſpiritual court for defamatory words, the de- 
fendant may juſtify ot reconvene, as is noticed infra, 10 


and 11. | 
AM, 22 


ten porel, 
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Defamation, 
M. 22 H. 8. A ſuit was in the ſpiritual court, for 
calling one a falſe knave; and a probibition was granted: 
for knave originally was no word of reproach, but fignified 


a man ſervant, and a knave child a man child, 2 Inf, 
493- Foralbeit theſe words do not imply any offence of 


which the temporal law taketh cognizance, yet being alſo 


not of ſpiritual cognizance, the temporal courts will grant 
a prohibition, that the eccleſiaſtical courts may not exceed 
their juriſdiction. 

In like manner a ſuit being commenced, for calling the 
plaintiff queanz a prohibition was granted, by reaſon of 
the uncertainty of that word. God. 517. 

E. g W. Braithwaite and Matthews, Matthews libel. 
led in the ſpiritual court againſt Braithwaite, for baving 
ſaid Matthews is a rogue, a cheating rogue, and keeps 
rogues company, And a prohibition was granted, L, 
Raym. 212. (6b) | 

M. 10 V. A libel was preferred againſt a man in the 
ſpiritual court, for ſaying to another, Thou art an impu- 
dent brazenfaced Beelzebub: and a prohibition was granted, 


L. Raym. 397. 2 Salk. 692. 


Nor for matters. 3. Nor muſt the defamation be, for matters ſpiritual mixt 


fpiritual mixed 


with temporal, 


with temporal. 


Thus, E. 11 V. A libel was preferred in the eccleſi- 


aſtical court for ſcandalous words, viz. You are a damn» 
ed bitch, whore, a pecky whore, and if you have not the 
itch, you have the pox. And it was moved for a prohibi- 
tion, . becauſe an action lies at common law. And this 
difference was taken, where the word pox is joined with 
other words, ſo that it cannot be underftood but of the 
French pox, there the action lies. And by Holt chief juſ- 
tice: the joining it with the word whore, will make it 
to be underſtood of the French pox, which is actionable; 
and he cited a caſe where the words were, He got the pox 
by a yellow haired wench in Moorfields, and they were 
held actionable. And a prohibition was granted. Ld. Raym. 
446. 

H. 10 G. 2. Legate and Wright, It was moved for a 
prohibition to the ſpiritual court of Norwich, in a ſuit 


— 


(5) Neither can an aQtion be maintained for calling one 
villain, rogue, or varlet, for theſe are words of mere paſſion 
and anger. 4 Rep. 15. 6. Secus, if diſgraceful words are 
ſpoken of a man in his profeſſion. 1 Yin. Ab. CS. a.) | 
pending 


Defamation, 


pending there for defamation. The words were, You are 
an old rogue, and a thief, and I will prove you ſo, and an 
old whoring rogue, and a ba/?ard-gettmg old rogue: it was 


| allowed, that the latter words were of ſpiritual cognizance; 


put as the firſt was temporal, a probibition will lie for the 
whole, And a rule was made to ſhew cauſe. On ſhewing 
cauſe, it was alledged that theſe words were not of a tem- 
poral nature ſufficient to ground a prohibition, But the 
court held the contrary; and accordingly the rule was 
made abſolute. 2 Fur. Ec. 215. 
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4. Bur to intitle the ſpiritual court to juriſdiQion, the But for ſpiritual 


delamation muſt be ſor matters merely ſpiritual. 


Thus in the caſe of Smith and Ward, M 5 N. Libel 


in the ſpiritual court for theſe words, You are a rogue, 


raſcal, wharemo/ler,, and a fon of a perjured affidavit bitch. 
A prohibition was moved for; and all the. words being 


waived but the word wherema/ter (none of them being ſuch 


as an action may be brought for at the common law), it 
was urged that it is only*a word of heat, and that words 
of paſſion are not defamatory, but regarded by the hearers 
no more than the words of one non-compos mentis or mad. 
But by Holt chief juſticez to ſay whoremaſter of a man, 
is the ſame with whore of a woman, which is an eccleſiaſ- 
tical lander. 2 Salk, 692, 


H. 9 Cir. Gobber's caſe. A prohibition was prayed, to 
ſay a fuit in the ſpiritual court for defamation, in ſpeak- 
ing theſe words, He is a cuctelaly naue; and a precedent 


was cited, that for ſaying he is a knave, and a cheating 
knave, ſuit being in the ſpiritual court, a prohibition was 
granted upon good adviſement, But the court ſaid, that 
precedent is not like to this caſe; for there was not any 
cence wherewith the ſpiritual court ought to meddle; but 
in this caſe, for theſe words, it is properly to be examined 
and puniſhed there. And a prohibition was denied. Cro. 
Car. 339. _ x 

H. 2 G. 2. Ferguſon and Cuthbert. A prohibition was 


moved to a ſuit in the ſpiritual court, for calling a woman 


filt and firumpet, and ſaying he would cut his wife's legs 
off if ſhe was ſuch a ſtrumpet : and denied ; for, by the 


court they are a charge of incontinence, and the fignifica- 


tion of them well known. Str. 823. 

T. 40 Eliz. Pallard and Armſhaw. Pollard and his wife 
brought an action againſt Armſhaw for theſe words, Thou 
art a where, for J. S. goldſmith, bath the uſe of thy body, 
and a cart is too good for thee, By the court, The words 

Vol, III. K are 


matters only. 
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are of ſpiritual cognizance only, and the action will not lie 
Gouldſb. 172. Gad. 519. (c) 5 


E. 3 An. Graves and Blanchet. An action was brought 


for theſe words, She is a whore, and had a baſtard by her 
father's apprentice. And judgment was arreſted, The 


court ſaid, they could not overthrow ſo many authorities. 


The reaſon of the law is, that fornication is a ſpiritual 
offence; and no action lay at the common law for what 
the common law took no notice of, without ſpecial da- 
mage. 2 Salk. 696. 
E. 44%. Auberry and Barton, A woman libelled againſt 
another in the ſpiritual court, for theſe words, You are a 
brandy-noſed whore, you ſtink of brandy, And a prohibi- 
tion was moved for, becauſe they were words of heat, and 
did rather charge the defendant with intemperance than in- 
continence. But by Holt, chief juſtice, prohibition hath 
been denied in like cafes forty times. And a prohibition 
was denied, L. Raym. 1136. (4) 

| M. 7 


1— 
— 


(e) But an action for theſe words would lie in London, where by 


cuſtom a whore (it is ſaid) may be ſubjected to corporal puniſh- 
ment by the common law, viz.carting, infra, 7. For this reaſon 
prohibitions have been granted to a ſuit in the ſpiritual court, 
for publiſhing of a woman who lived in London, that ſhe was 4 


firumpet ; and alſo for calling the huſband of a woman who 


lived in London, cuctold, which is tantamount to calling her 
whore. 8 Mod. 114. Forteſc. Rep. 347. Sir. 555, Allo 
for ſaying of a ſingle woman in London, that foe was qwith 
child. Stra. 545.; from which we may conclude, that had the 
words been ſpoken out of London, a prohibition would have 
been denied. A ſimilar cuſtom is ſaid to exiſt in the borough 
of Southwark. 1 Keb. 418. 1 Sid. 97. And ia Briſtol, it is 
ſaid, that offenders of this claſs may alſo be puniſhed by the 
temporal courts, by cuſtom. Andrews 300. 

(4) A wife may inſtitute a ſuit in a ſpiritual court without 
her huſband joining in it, for words which charge her with 
adultery, becauſe ſhe is liable to do penance for the offence. 
2 Roll. Ab. 298. 1 Noll. Rep. 426. 3 Bulft. 264. Motan 
v. Molam, and the huſband cannot releaſe the ſuit againſt her 
will, though they be divorced @ men/a et thoro, for the ſuit is 
to reſtore her credit. 7b. et infra 12. But a married man 
cannot maintain ſuch a ſuit for being called cxcho/, without his 
wife joining in it, becauſe ſhe only is defamed. 2 Lev. 66. 
Tofer v. Davir; ſecus, if he is called @ wittal, becauſe theſe 
words imply that he was privy to the adultery. Per Holt, _— 

2 . 


Defamation, I 
M. 7 Cars Hollingshead's'caſe. Hollingſhead prayed a 
prohibition to ſtay a ſuit in the ſpiritual court for defama- 
tion, for ſpeaking theſe words, Thou art a bawd, and I 
will prove thee a bawd. And becauſe theſe are words pro- 
perly determinable in the ſpiritual court, and for which 
no action lies at the common Jaw, the prohibition was de- 
nied, But for ſaying, Thou keepeſt an houſe of bawdry, 
this being a matter determinable at the common law by in- 
dictment, ſuit ſhall not be in the ſpiritual court. Cra. 
Car. 229. | | 5 
So in the caſe of Lockey and Danger field, M. 12 G. 2. 
Libel in the ſpiritual court for theſe words, You are a 
bawd. And upon motion for a prohibition, caſes were 
cited to prove, that an action would lie. But the court 
upon conſideration diſcharged the rule; for it is not a 
charge of Keeping @ bawdy houſe, which is puniſhable. as a. 
temporal offence ; an action will lie for theſe words, but 
for the word bawd only it will not; that being perhaps no a 
more than a ſolicitation of chaſtity, Str. 1100. | 
5. T. 35 Elia. Davies and Gardiner. An action upon In what cafe an 
the caſe of ſlander, was brought by Anne Davies againft . 
John Gardiner: that whereas there was a communication ters merely ſpi- 
of marriage to be had, between the plaintiff and one An- ita. 
thony Elcock ; the defendant, to the intent to hinder the 
ſaid marriage, ſaid and publiſhed, that there was a gro- 
cer in London that did get her with child, and that ſhe 
had a child by the ſaid grocer ; whereby ſhe loſt her mar- 
riage, To which the defendant pleaded not guilty, and 
was found guilty, at the aſſizes at Ayleſbury, to the da- 
mages of 200 marks. And now it was alledged in arreſt 
of judgment, that this matter appeareth to be merely ſpiri - 
tual, and therefore not determinable at the common law, 
but to be proſecuted in the ſpiritual court. But by the 
court, the action lies here; for a woman not married can- 
not by intendment have ſo great advancement. as by her 
matriage, whereby ſhe is ſure of maintenance for her life, 
or during her marriage, and dower, and other benefits which 
the temporal Jaws give by reaſon of her marriage: and 
therefore by this ſlander ſhe is greatly prejudiced in that 
which is to be her temporal advancement ; for which it is 


WI 
- 


—————_— 


— — 


2 Salt, 692. Cro. Car. 339. To ſay whoremaſter of à man 
1s the ſame with whore of a woman, which is an eccleſisſtical 
Mader, and a prohibition was denied. Smith v. Nd. 2 
Salk. 69 2. 


K 2 rerfon 0 
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reaſon to give her reme dy by way of action at the common 
law. Poph. 36. (e) 

T. 9 Car. Penſon and Goody, Action upon the caſe: 
Whereas he keepeth an alehouſe licenſed by the juſtices, 
the defendant, to (cai:dajize the plaintiff's wife, ſpake theſe 
words to her, Hang thee, bawd; thou art worſe than 2 
bawd ; thou keepeſt a houſe worſe than a bawdy houſe; 
and thou keepeſt a whore in thy houſe, to pull out my 
throat, Upon not guilty pleaded, it was found for the 
plaintiff, It was moved in arreſt of judgment, that theſe 
words are not actionable. But it was agreed, that for 
ſaying one is a bawd, and keeps a bawdy houſe, an action 
lieth; becauſe it is a temporal offence, for which the 
common law inflits puniſhment: But to call one bawd, 
without further ſpeaking, an action lieth not, no more 
than to call one whore; but it is a defamation puniſhable 
in the ſpiritual court. Cro. Car. 329. 

So if a man who hath lands by deſcent ſue in the eccle- 
ſiaſtical court againſt another for calling him baftard ; 2 
prohibition ſhall be granted, for this tendeth to a tempo- 


tal difinheritance. 2 Rolls Abr. 292. () 
But in the caſe of Bernard and Beale, E. 16 Ja. On an 


action upon the caſe, for ſaying that the plaintiff had 


two baſtards; and ſhould have kept them, by reaſon of 
which words diſcord arofe betwixt him and his wife, and 
they were likely to have been divorced; after verdict, it 
was moved in arreſt cf judgment, that theſe words were 
not actionable, becauſe he doth not ſhew any temporal 
loſs, as loſs of tmarriage, or the like; and this imagina- 
tion to be divorced is not to any purpoſe, for it is but a 
cauſeleſs fear. And of that opinion was the whole court, 
And therefore it was adjudged for the defendant. Cro. Ja, 
472. (2) 


(e) So an action was holden to lie for calling a man a 
evboremafter, by reaſon of which he loft his marriage with 
A. D. for a man may ſuffer temporal damage by loſs of mar- 
riage as well as a woman. Mathenv v. Craſi. Cro. Fac. 323. 
S. P. Cre. Car. 269. Soutbold v. Daunſton. 

(f) Cro. Fac. 213. 

' (2) So to ſay of a ſingle woman that ſhe bad a baſtard, is not 
actionable without ſpecial - or alledging that the child 
was likely to become chargeable to the pariſh. 1 Keb. 487. 
6 Med. 105. 1 Fin. Ab. 397. Contra Palm. 298. Yaughan 
v. Scandiſp; but to ſay of a maid that He is a man and not 4 
woman, with ſpecial damage, is aftionable, Cart. $5: 5 | 

- | > A . 
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6. Dr. Gibſon ſays, If a miniſter is defamed in any ar- Words fpoken of 
ticle relating to the diſcharge of his miniſterial function; a clergyman, 


this is agreed by the books of common law, to be duly 
triable in the ſpiritual court. Gib/. 1025, 

But in the caſe of Coxeter and Parſons, H. 10 W. Dr. 
Parſons libelled againſt Coxeter in the ſpiritual court, for 
ſaying of him, He had no ſenſe, was a dunce, and a 
blockhead, and he wondered that the biſhop would lay his 
hands upon ſuch a fellow, and that he deſerved to have 
his gown pulled over his ears, And a prohibition was 
granted : For a parſon is not puniſhable in the ſpiritual 
court for being a knave or a blockhead, more than another 
man, And whereas it was urged that a parſon might be 
deprived for want of learning, Holt chief juſtice ſaid, If 
that be the caſe, he muſt bring his action at law, for that 
was a temporal damage. 2 Salk. 692. 

T. 19 H. 8. T he prior of Laund libelled in the ſpiritual 
court againſt F obert Lee and Fobn Lee, for calling the prior 
churl's ſon, rotten churl, and cankered churl ; and a pro- 
hibition was grant d: for the words concerned no ſpiti- 
tual matter, and therefore he could not ſue for them in 
the eccleſiaſtical court z neither could he have action for 
them at the common law. 2 In. 493. 

H. 6 G. 2. Muſgrave and Bovey. A prohibition was 
granted to a ſuit for theſe words, ſpoken by one clergyman 
of another: You are an old rogue, and a raſcal, and a 
contemptible fellow, deſpiſed and hated by every body. 


Ctr. 946. (h) _ 11 
7. N. 


—— 


— — — _ 


(4) So prohibition was granted to a ſuit in the. ſpiritual 
court ſor publiſhing theſe words of a clergyman, He is a fool, 
an 4, and a gooſe; for the words are words of heat, and do not 
touch him in his profeſſion. Newman v. Kingerby. 2 Lev. 
49- And for ſaying to a cle:gyman, You are a have, a 
tnave, a knave indeed; for per Holt, they do not relate to the 
fauctien of a ipiritual 28 Com. Rep. 25. Allo for ſay- 
ing of a clergyman, He is an ignobant impudent blockhead; his 
Spiritual advice is not fit to be followed, he is not fit to admini- 


Aer the ſacrament; for per Holt, Ch. J. Though theſe words do 


reflect upon a clergyman in his profeſſion, they do not charge 
him with any thing which is puniſhable in a ſpiritual court. 
11 Mod. 140, 208. Salk. 692. But in a prior caſe it was 
holden, that a ſuit might be inſtituted in a Giritoal court, for 
publiſhing of a clergyman, that he preached nothing but lies 
and malice; becauſe the queſtion, Whether a clergyman have 
diſcharged his duty properly? is fit to be tried in ſuch court. 

Ez 3 Lev. 
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Word- ſpoken 
in London. 
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7. H. 13 V. Jobnfon and Bewick. A rule was made for 
a prohibition to be granted, unleſs cauſe ſhewed, to the 
conſiſtory court of the biſhop of Wincheſter, to ſtay a ſuit 
againſt the plaintiff by the defendant, for having ſaid to 
the defendant, Thou art a whore; and for having ſaid to 
the defendant's huſband, You have married an old whore, 
and therefore have no children ; upon ſuggeſtion of the 
cuſtom of London to cart whores, and that theſe words 
were ſpoken in London. And on ſhewing cauſe againſt the 


_ rule, it was urged, that it appeared upon the face of the 


ſuggeſtion, that as well the plaintiff as the defendant lived 
out of the juriſdiction of London, viz. Bewick at Bewick 


in Middleſex, and Johnſon in the pariſh of St. Olave's 


Southwark ; and therefore it would be hard to deprive 
the defendant of puniſhing the plaintiff for having ſpoken 
theſe malicious and. defamatory words, in a' court where 


[ſhe may proceed, to drive her to another court where ſhe 


cannot proceed, the plaintiff living out of the juriſdic- 
tion of the court. And of that opinion was the whole 
court. And Holt, chief juſtice, ſaid, that if in ſuch caſe 


a prohibition were granted, it would give licence to all 


the market women, when they were in London, to de- 
fame their neighbours without fear of puniſhment. Aud 
the rule was diſcharged. L. Raym. 711. . 
T. 5 G. Argyle and Hunt, Libel in the ſpiritual court 
for the word whore; which upon the face of the !ibel 
appeared to have been ſpoken in London: and after ſen- 
tence, it was moved for a prohibition, becauſe the deſect 
of juriſdiction appeared in the libel itſelf, and the court 


— 


3 Lev, 17. Cranden v. Walden. And on the authority of 
another caſe, to ſay of a beneficed clergyman, He preacheth lit 


is the pulpit, is a&ionable; tor a lie is a falſe thing within his 


knowledge, and this is good cauſe of deprivation, by which 
he may have temporal damage. Drake v. Drake. Sty. 363. 
1 Roll, 4b. 58. So to ſay of a clergyman, that he is « 


' drunkard, a whoremaſier, a common ſwearer, and à4 common 


liar, and hath preached falſe doctrine, and deſerves to bi di. 
graded; for that the matters charged are good cauſe to have 


bim degraded, whereby he ſhould loſe his freehold. Ded v. 
| Robinſon, Alleyne 63. To call one papiſt, no action lies; but 


to call a biſhop ſo, an action will lie, for he is truſted with the 
government of the church. 2 Brownl. 166. Alſo to ſay of 
a clergyman, that he has made a /editious ſermon, and moved tht 


people to ſedition; for they ſcandalize him in his function. 
4 Rep. 19. Phillips v. Badby, 


will 
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will judicially take notice of the cuſtom of London? 
where an action lies for the word whore. By the court * 
The tule is, that you ſhall never allege matter out of the 
libel, as a ground for a prohibition after ſentence ; but 
the foundation of our granting it muſt ariſe out of the 
libel itſelf in defect of juriſdiction. And if there be a 
defect of juriſdiction appearing in the libel, then the 
party never comes too late; for the ſentence and all 
other proceedings are a mere nullity, But where the 
ſpiritual court hath an original juriſdiction, which is to 
be taken from them upon account of ſome matter ariſing 
in the ſuit, as for defect of trial; there after ſentence 


- the party ſhall never have a prohibition, becauſe he him- 


ſelf hath acquieſced in their manner of trial, which is a 
waiver of the benefit of a common law trial. It is true, 
theſe words appear to be ſpoken in London; but how 
doth the cuſtom of London appear to us? There is no- 
thing of that in the libel; and though we have ſuch a 
private knowledge of it, that upon motion we do not put 
the party to produce an affidavit, becauſe the other fide 
never diſputes it, yet we cannot judicially take notice of 
it; and if any body ſhall inſiſt on an affidavit, we muſt 
have it in every caſe. It was never known that the court 
judicially takes notice of private cuſtoms ; but they are 
always ſpecially returned. In the caſe of Stone and 
Fowler, H. 9 An. there was a preſcription for the pa- 
riſhioners to repair the fences of the churchyard; and af- 
ter ſentence they came and ſuggeſted, that the rector was 
bound to thoſe repairs; and that the ſpiritual court, in- 
aſmuch as the prefcription was not admitted, had no 
power to proceed: but the court held, they came too late 
after ſentence. Str. 187. 

M. 8 Geo. Vicars and Worth. The wife libelled in the 
ſpiritual court, for words which appeared on the libel to 
be ſpoken in London; the words were (ſpeaking to the 
huſband), You are à cuckoldly old rogue, and was cuc- 
koided by a porter, And againſt a prohibition it was 
urged, that the cuſtom of London extends only to the 
word whore; and that words which only import à woe 
man to be ſo, are not within the cuſtom. But the whole 
court held the contrary; for prohibitions have been 
often granted where the words are tantamount. And a 
Prohibition was granted. Str. 471. 

T. 9 Geo, Cook and Wingfield, The word ſtrumpet was 
held to be within the cuſtom of London; but the de- 
ſendant not coming for a prohibition till after ſentence, 

K 4 the 
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In what time 
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the court denied a prohibition,” on the authority of /rgyl 
and Hunt, tho' it appeared on the libel to be ſpoken in 
London. Str. 555. | 
8 By the 1 Ed. 3. ſt. 2. c. 11. intitled, No ſuit ſhall 
be made in the ſpiritual court againſt indictors: The cam- 
mont do grieuouſly complain, that when divers perſons, as well 
clerks as lay people, have been indicted before fheriffs in their 
turns, and after the ingucſi procured be deitvered before the juſt. 
4ces ; after their deliverance they do ſus in the ſpiriiual court 
againſi ſuch indictart, ſur miſing againf{ them that have d 
them, to the great damage of the indidiors, wherefore many 
people of the /hire' be in fear ta indift ſuch. offenders ; thi 
king. will that in ſuch caſe every man that feeleth hamſelf griev= 
ed iberely, ſhall baus a probibition formed in the chancery upon 
his cafe. Y n 8 ; 1 . 
Before fheriffs in their turns] &\tho? the ſtatute pro- 
vides expreſsly for indidlors in the ſturus only; yet it ex- 
tends as well to indictors in all othe courts, and to all 
witneſſes, and to all others who have affairs in the tem- 
poral court; and who, ſhall not be therefore ſued or mo- 


leſted in the court chriſtian. 12 Cn 43. 23 


9. Regularly, if che party defamed doth not commence h 


the ſuit muſt be an action ot cauſe of deiamation, and conteſt ſuit ib the 


commenced. 


ſame, within a year ſrom the time of uttering the words, 
the action is taken away by the lapſe of the year: for in 
ſuch. caſe, the pleintiff ſhall be-ſuppaſed to have remit- 
ted the injury, at leaſt not to recall it to mind; eſpecially 
if the party defaming, and the party defamed after utter- 
ing of the words, have been very familiar and - converſant 
together, as in eating, drinking, ſaluting each othet, 1 
other ſigns of familiarny, Clarke, Tit. 118. 

But if the defamatory words were uttered in the abſence 
of the plaintiff, he being then perhaps in remote parts out 
of the kingdom ;. and he doth inftitute the cauſe ſo ſoon 
as he returns, or at leaſt within a year after his/return to 
thoſe parts, or to that pariſh in which the defamatory 
words were ſpoken, and cauſeth ſuit to be conteſted in 
the ſame; his action is not taken away. Clarke, Tit. 
119. 5 | 

By the ſtatute of the 21 Ja. c. 16. Afions upon the 
caſe for flanderous words ſhall be brought within two years af. 
ter the wards ſpoken, and not after and if the jury find the 
damages under 40 ſhillings, the plaintuff ball baue no more 
cofis than damages. | | 

But by ftatute 27 | Geo. 3. cap. 44. no ſuit for defa- 
matory words ſhall be brought in any of the hes 
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cal courts, unleſs the ſame ſhall be commenced within 
fix calendar months from the time when ſuch words ſhall 


have been uttered. 
I! 10. AH. 9 fe. I:bb and Cook. Prohibition to ſtay a 15 what eaſe tha 
= ſuit in ihe eccleſiaſtical! court at Norwich for defamation, defendant may 
1 and calling him whoremafter, and ſaying that he bad a juſtiſy. 
r baſtard ; and ſhews, that the defendant who ſues in the 
. ſpiritual court was ſentenced for this cauſe of having a 


baſtard, and ordered to keep the baſtard at the ſeſſions at 
Norwich. And n«orwithitanding, they would examine 
this again in the ſpiritual court, And upon this ſuggeſ- 
tion the defendant demurred. And it was adjudged, that 
the prohibition ſhould ſtand : For being ſentenced to be 
the reputed father by the juſtices of the peace, which is 
by the authority of the ſtatute law, it cannot now be 
impeached in the ſpiritual court, nor elſewhere; and all 
ate concluded to ſay the contrary, until it be reverſed, 
Cro. 7a. 625. ! 
So in Coate's caſe, E. 17 Fa. The plaintiff ſued the 
defendant in court chriſtian, for calling him a baſtard- 
maker; and the defendant juſtified, becauſe he was proved 
to be ſuch before two juſtices of the peace, according to 
the ſtatute of the 18 Elz. which plea the judges in the 
court chriftian refuſed: wherefore a prohibition was 
awarded, 2 Roll. Rep. 82. | 
11. If any perſon is called to anſwer in a cauſe of de- C here 
famation, if the plaintiff bath alſo defamed the defendant, there are mu- 
the defendant may in the very ſame cauſe re-convene the tual defama · 
plaintiff, that is, he may give a libel in the preſence of the 
plaintiff and his proctor, tho” no citation was firſt taken 
out againſt him. But in theſe caſes of te convention, the 
| parties muſt proceed together in the conteſting of ſuit, in 
defiring one and the ſame term probatory, in the produc- 
| tion of witnefles, in the concluſion, and in the pronoun- 
| 
| 
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cing of ſentence ; and fo in all things, unto the end of 
the ſuit. And if defamatory words, mentioned in the li- 
bel, are mutually proved, a mutual compenſation is to be 
made, both as to the penance and the charges; that is, 
there ought to be no penance injoined, nor any condemna- 
| tion in charges on either part. But it is otherwiſe, where 
two ſeparate cauſes of defamation are commenced, And 
note, that in cauſes of re-convention, tho' a compenſation 
may be made between the parties, yet ſeeing defamers are 
by law to be correRted ; the judge may, if he pleaſeth, 
correct theſe defamers ex mero officio at his pleaſure. 
Clarke, Tit. 134+ 0 
k 9 12. AV. 
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Huſband cannot, 12. . 10 Ges. Tarrant and Matur. The wife libelled 


ſuit. 


releaſe the wite's 


in the ſpiritual court for calling her whore, and there 
being proceedings likewiſe for defamation againſt her 
by the other, the two huſbands enter into an agreement to 
ſtay proceedings on both ſides ; and upon one of the wives 
going on, the huſband moved for a prohibition : but it 
was denied. For, by the court, The ſuit is by the wie 
to recover her fame, — it is not in the power of the huſ. 
band to reſtrain her. Str. 576. 


But he may re- 13. But if a feme covert ſue in the ſpiritual court, 
teaſe the coſtu. and recover coſts, if the huſband releaſe them, the wife is 


Executions 


barred, For ſince the huſband is liable to the charges of 
the ſuit expended by the wife, he ſhall bave the coſts in 
recompence ; beſides that, the wife cannot have a chattel 
intereſt excluſive of her huſband. © But if the huſband dies, 
the wife ſhall have them, becauſe they were a thing in 
action; and they ſhall not go to the executors of her huſ- 


band. Chamberlain and Hewitſon. H. 7 M. L. Raym. 74. 


14. The puniſhment of defamation, is penance, to be 
injoined at the diſcretion of the judge. And after paſſing 
of the ſentence, the judge declareth, in the preſence of 


the offender or of his proctor, the manner in which the pe- 


nance ſhall be perſormed. And if the party is preſent, 
he is admoniſhed by the judge (otherwiſe a monition iſ- 
ſueth againſt him under ſea]), to take out of the regiſ- 
try of the court a ſchedule of his penance, and to per- 
form the ſame according to the form of the ſaid ſchedule, 
and to make certificate of the due performance thereof 
on or before ſuch court day as ſhall be appointed, and alſo 


to pay the coſts taxed within a time limited, on pain of 


excommunication. 1 Ought. 391. 2. 
If the words were ſpoken in a publick place, then the 


penance is uſually injoined to be done publickly, as in 


the church of the pariſh where the perſon defamed dwell- 
eth, in time of divine ſervice, in the preſence of the perſon 
defamed (if he has a mind to be preſent), but not covered 
with a linen garment as in cauſes of cortection. But if 
the words were ſpoken in a private place, then the pe- 
nance is done in the houſe of the perſon defamed, or of 
the miniffer, or of ſome other honeſt neighbour, 1 


Ought. 392. | 
And the form of words uſually is this: The de- 


famer publickly pronounces, that by ſuch and ſuch. words 


(as are ſet forth in the ſentence. to have been ſpoken by 
bim) he hath defamed the plaintiff; and therefore that 
he begs pardon and forgiveneſs, firſt of God, and then of 
| 6 the 
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the party defamed, for his uttering ſuch words. 1 Ougbt. 
392, 3 a | 
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Degradation, 


I. DEegrdation is an eccleſiaſtical cenſure, whereby a 
clergyman is deprived of his holy orders which 


formerly he had, as of prieſt or deacon. God. Rep. 309. 


2. And by the canon law, this may be done two ways : 
either ſummarily, or by word only; or ſolemnly, as by 
diveſting the party degraded of thoſe ornaments and rites, 
which were the enſigns of his order or degree. God. 
Rep. 309. £ 

3. Which ſolemn degradation was anciently performed 
in this manner, as is ſet forth in the ſixth book of the de- 
cretals (i): If the offender was a perſon in inferior orders, 
then the biſhop of the dioceſe alone, if in higher orders 
as prieſt or deacon, then the biſhop of the dioceſe, to- 
gether with a certain number of other biſhops, ſent for 
the party to come before them, He was brought in, 
having on his ſacred robes, and having in bis hands a 
book, veſſel, or other inſtrument or ornament appertain- 


ing to his order, as if he were about to officiate in his 


function. Then the biſhop publickly took away from 
him, one by one, the ſaid inftruments and veſtments be- 
longing to his office, ſaying to this effect, This and 
this we take from thee, and do deprive thee of the bonour 
of prieſthood ; and, finally, in taking away the laſt ſa- 
cerdotal veſtment, ſaying thus, By the authority of God 
Almighty, the Father, the Son, and the Holy Ghoſt, and of 
us, we do take from thee the clerical habit, and do depoſe, 
degrade, deſpoil, and deprive thee of all order, benefit, 
and privilege of the clergy. + Gib/. 1066. n 
And this ſeemeth to have. been done in the moſt diſ- 
raceful manner poſſible; of which there ſeem to de 
ſome remains, in the common expreſſion of pulling a man's 


. gown over his ears, 


y Can. 122. 4. When any miniſter is complained of 
in any eccleſiaſtical court, belonging to any biſhop of bis 
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(i) 69, 5. 9. 2. 


province, 


, 
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province, for any crime, the chancellor, commiſſary, official, 
or any other having eccleſiaſtical juriſdiction to whom it 
ſhall appertain, ſhall expedite the cauſe by proceſſes and 
other proceedings againſt him: and upon contumacy con- 
tinuing, excommunicate him. But if he appear, and ſub- 
mit himſelf to the courſe of law, then the matter being 
ready for ſentence, and the merits of his offence exacting 
by law, either deprivation from his living, or depoſition 
from the miniſtry (&), no. ſuch ſentence ſhall be pro- 
nounced by any perſon whoſoever, but only by the biſhop 
with the aſſiſtance of his chancellor and dean (if they may 


- conveniently be had), and ſome of the prebendaries, if the 


court be kept near the cathedral church; or of the arch- 


| deacon, if he — be had conveniently, and two other at 


leaſt grave miniſters and preachers, to be called by the 
biſhop, when the court is kept in other places. 


ket _ * Fd ” T N nd 


. Delegates. 


PHE court of delegates is ſo called, becauſe theſe 
delegates do fit by force of the king's commiſſion 
under the great ſeal, upon an appeal to the king in the 


court of chancery, in three cauſes; 1. When a ſentence 


FS be” 2 * —— 


(4) As depoſition, or degradation from the miniſtry, nece.” 
farily includes deprivation of benefice ; though a man may 
be deprived of his benefice without being degraded from the 
miniſtry ; I have, in enumerating the cauſes of deprivation, 
noticed ſuch of them as appear to be alſo cauſes of degrada- 
tion. The ſtatute 23 Hen. 8. c. 1. 4 6, reſerves to the ordi- 
nary the power of degrading clerks convia of treaſon, petit 
treaſon, murder, and certain other felonies there mentioned, 
before judgment. And Dr. Gibſon obſerves, that in the 
Judgment given againſt Dr. Leighton (6 Car. 1.) for publiſh- 
ing a ſeditious book, it is ſaid as follows :—** And in reſpect 
the defendant hath heretofore entered into the miniſtry, and 
this court, for the reverence of that calling, doth not uſe to 
inflit any corporal or ignominious puniſhment upon any per- 
ſon ſo long as they continue in —5 the court doth refer 
him to the high commiſſion, there to be degraded of his mi- 
niſtry,” Which being accordingly done, he was ſet in the pil- 
lory, whipped, &c. Gib. cod. 1066. 2 Ruſow. 56. 


is 
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his official, 2. When any ſentence is given in any ec- 
cleſiaſtical cauſe in places exempt. 3. When a ſentence 
is given in the admiral's court, in ſuits civil and marine, 
by the order of the civil law. And theſe commiſſioners 
are called delegates, becauſe they are delegated by the 
king's commiſſion for theſe purpoſes. 4 Inf, 339. 

'The law concerning this court, falleth in under the 


title Appeal. 


Deprivation, 


DD F2rivation is an eccleſiaſtical cenſure, whereby a cler- 
gyman is deprived of his parſonage, vicarage, or 
other ſpjritual promotion or dignity. Deg. p. I. c. . 
And the cauſes of ſuch deprivation are properly and na- 
turally determinable by the eccleſiaſtical laws of this 
realm (J): But becauſe generally there are eſtates of _ 
| ho 
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(% Art. 26.—The cauſes of deprivation may be claſſed 
under two Heads : 1. Such as have been allowed by the com- 


mon law, or created by ſtatute, 2. Such as depend upon the 


canon law only. 


I, Cauſes of deprivation allowed by the common law, of 


created by flatute. 12 
t. Want of orders. — Before the ſtat. 13 & 14 C. 2. c. 4. 


$14, if a layman was preſented, inſtituted, and inducted, 
e was parſon de fache, and acts done by him while parſon, 
ſach as marriages, leaſes,” &c. were valid. Cro. Liz. 775. 
But he might be deprived. Hob. 149. Cre. Car. 65. Dy. 
292, 353. Now the above-mentioned ſtatute enacts, that no 
one ſhall be capable to be admitted to any benefice who is not 
erdained prieſt. 


2. Hlliteracy. Which Lord Hobart ſays, ſubjects a perſon to 


deprivation, being malum in ſe. Hob: 149. 

3. Want of age. — Now regulated by 13 Lia. c. 12. Which 

declares admiſhons, inſtitutions, and inductioas, contrary to 
the act, void. March. 119. Gib. Cod. 1068. We 

+ Simony — Was a crime at the common law. Cro. Flix. 

686. 789. Cre. Car. 361. and is now regulated by 31 El. 
c. 


js given in any eccleſiaſtical cauſe by the archbiſhop or 
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hold dependant upon theſe promotions anddignities, and an- 
nexed to them inſeparably, which reſt at the ſole deter. 
mination 


* Py 
— — 


c. 6, which declares the preſentation, inſtitution, and induc. 
tion ſo obtained, utterly void. 

5. Plurality. - By 21 H. 8.c. 13. But before the ſtatute 
the firlt benefice was void by ceſſion, if the parſon took a ſe- 
cond without diſpenſation. F. N. B. 34. L. Yet though the 
patron might preſent thereto if he would, he was not com. 

ble to take notice till deprivation. Cro. Car. 357. 
lurality was forbidden by the antient canon law. 69, 1. 6. 
15. X. 3. 4. 3- And by the conſtitutions of Othobon and 
Archbiſhop Pecham. Arb. 126. Lind. 136. Gib. Cod. goz, 
OF, 913. 
, 5. — of treaſon, murder, or felony, by the temporal 
courts, — On which conviction the eccleſiaſtical courts may 
build a ſentence of deprivation. Hob. 121. But they cannot 
hold a plea of the crown. 16. 290. The power of degra. 
ding clerks convict of certain of theſe offences, is reſerved to 
the eccleſiaſtical court by 23 H. 8. c. 1 

7. Incumbent refuſing to uſe the book of common prayer, er 
Speaking or preaching any thing in derogation thereof, of 705 
any other right or ceremony, being tbereef tauice convicted. —ſhail 
*p/o facto be deprived. 2 & 3 Ed. 6. c. 1. And 1 Eliz.c. 2. 
on Cawadrie's Caſe, 5 Rep. Pop. 59; and Publick Worſhip, 

10. 

8. — — zot peblickly reading the 39 articles of religion in tht 
church auberesf be has ture, in the time of common prayer, with de- 
claration of his unfeigned aſſent thereunto within two months after 
induction, ſhall be %% facto immediately deprived. 13 Elia. c. 12. 

9. —— not being admitted to adminiſter the ſacraments within 
one year after induction, if not admitted before, — ſhall be 1% 


fatto immediately deprived. 13 Eliz. c. 12. Which is con- 


formable with the antient Jaw of the church. Lind. 64. 

10, -—— advi/ſedly maintaining or affirming any doctrine contra- 
73 to the 39 articles, and when con vented before the biſhop or com- 
miſſioners, perſiſting therein, and being thereof lawfully convicted, 
— is cauſe for the ordinary to deprive by ſentence. 13 Elix. 
ce. 12. See Can. 1603. XXXVIII. 

11, —— not reading the morning and evening prayer, and de- 
claring his unfeigned conſent thereto, according to the preſcribed 
ferm, within two months after actual poſſeſſion, or in caſe of 
impediment within one month after ſuch impediment removed,— 
ſhall ip/o fas be deprived. 13 & 14 Ch. 2. c. 4. $ ©. 

12. Every per/on in holy orders fhall ſubſcribe the declaration 
of conformity to the liturgy of the church of England, and ſhall 
procure a certificate under the hand and ſeal of the ordinary (who 
is required to make the /ame), and ſhail publickly and openly * 

% ? 4 
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Deprivation, 
mination of the common law; the courts of common 


law do ſometimes inſpect and regulate the proceedings of 
the 


— 


3 


the ſame, together with the declaration aforeſaid, upon ſome 
Lord's day, within three months then next following, in his pa- 
riſþ church, in the time of divine ſervice, upon pain, if be fail 
= of being —utterly diſabled, and ip/o fats deprived. 
13 & 14 Ch. 2. c. 4. $8.—11. Explained by i. & M. 
l. c. 8. F 11. 

Note. By 23 G. 2. c. 28. The ordinary may allow of any 
lawful impediment for not complying with the ſtatutes of 
13 Eliz. & 13 & 14. c. 2. 

9. Every ecclefiaftical perſon, c. Pall tale and ſubſcribe the 
oaths of allegiance, ſupremacy, and abjuration, ſpecified in 1 G. 1. 
ft. 2. c. 13. at ſome of the courts of Weſtminſter, or at the gene- 
ral or quarter ſeſſions where he reſides, within fix calendar months 
after adntiſſion, which if he 1 or refuſe, and be thereof law- 
fully convicted in any of the king's courts at Weſtminſter, or the 


afizes, he ſhall ſuffer the ſeveral penalties enumerated, and— + 


ſhall be diſabled to be in any office, 1 G. 1. fl. 2. c. 13. $1. 
&8. 96G. 2. c. 26. 43. 

10. Infidelity and Miſcreancy.—Under which heads may be 
contained atheiſm, blaſphemy, hereſy, ſchiſm, and the like, 
which the laws of the church have always puniſhed with de- 
ptivation. Gib. Cod. 1068. 5 Rep. 58. b. Specot's caſe. 
5 Rep. 2, 54. And note, that the juriſdiction of the eccleſiaſ- 
tical court, in theſe caſes, is reſerved by 29 C. 2. c. 9. which 
takes away the writ de heretico comburendo. But as to hereſy, 
ſee that title, | 

11. Incontinence. In the reigu of Eliz. Fox & Burton were 
deprived for adultery. 6 Rep. 13 5. Hob. 291. Cre. Eliz 41, 

12. Drunkenneſs. — 8 Ja. 1. Parker was deprived by the 


high commiſſioners for drunkenneſs, and prohibition was de- 


nied. 2 Brownl. 37. And in an action of debt for not ſet- 
ting out tithes, the defendant having ſhewed the deprivation 
of the plaintiff, for drunkenneſs, by the high commiſſioners, 
the court held that for ſuch a common fault, after admonition, 
1 N might deprive. 1 Bren. 70. Add Can, 
poſt. 41. | 
13. Diſobedience to the orders and 3 made for the 
government of the church. — Agreed by all 
Cre. Jac. 37. | | 
14. Convition of perjury in the temporal or ecclefiaſtical 
rte 4. 3. 5 Rep. 58. Ayl. Par. 208. Gib. Cod. 
1008. b 
15. Non-payment of tenths, according to 26 H. 8. c. 3. Cer- 
tified by the biſhop. — By 2 & 3 Ed. 6. c. 20. the incumbent 
was to be adjudged ig fas deprived of that benefice, where- 
| | of 


the juſtices. 2 Ja. I, 5 
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Deprivation. 
the eccleſiaſtical courts; and where, they proceed againſt 


the rules of law, they frequently prohibit them : (eſpe- 
cially 


— 


of ſuch certificate was made. But now by 3 G. 1. c. 10.4 z, 
the defaulter is to forfeit double the value of the tenths ; and 
the biſhop is diſcharged from receiving them, and a collectot 
appointed in his room. 

16. Dilapidation or alienation.— Lord Coke ſays, that dilapi- 
dation of eceleſiaſtical palaces, houſes, and buildings, is a good 
cauſe of deprivation. 3 IH. and quotes 29 Z. 3, 16. 2 V. 


Tee theſe three 4. 3. 9 E. 4. 34. S. P. Godb. 259. But Dr. Gibſon dvubis 


bodks, 


whether the puniſhment was ever inflited, and obſerves that 


K Roll, Rep. 86. the books of canon law ſpeak of alterations only. Can. 10. 


2. 8. 12. 2. 13. ft. J. C. 2. 27. Lind. 148. 

Under this head it is to be obſerved, that though the 
21 H. 8. c. 13. declares the firſt henefice void in lac by induc. 
tion to a ſecond ; and che 13 Ez. and 13 and 14 C5. 2. de- 


clare that perſons offending againſt them ſhall be zp/o fade de - 


-prived, and the 31 E/'z. makes inductions contrary to it ut- 
rerly void; yet if the perſons inſtituted and inducted continue 
to act as incumbents, contrary to the proviſions of thoſe ſtatutes, 
the ordinary may examine the matter, and declare the church 


void by ſentence in the eccleſiaſtical court. Was. ch. 5 & G. 


Cro. Eliz. 252. & 686. And ſuch declaratory ſentence is proper, 
if not neceſſary, where the hiſhop intends to take the benefit of 
the lapſe under the 13 Elix. c. 12. See Benefice VIII. though 
not neceſſary to the patron or pariſhioner reſiſting the ple nariy. 
For where an act of parliament creates an avoidance, no de- 
claratory ſentence is neceſſary. 6 Rep. 29, B. Otherwiſe, 
where the avoidance is created by a leſſer authority, as an ec- 


clefiaftical conſtitution. Thus though the conſtitutions of Otho 


and Othobon declare concubinage a cauſe of deprivation 1% 
Jure, it is agreed that /ententia declaratoria delicti is neceſ- 
ſary. Lind. 15. Ath. 46. And ſuch a declaratory ſentence is 
alſo neceſſary Where the canons inflict excommunication i/6 


Fado. Gib. Cod. 1049. Excommunication 4. 


II. Caufes of deprivation by the canon law. 


1. Diſclofing confeſjons—From anger, hatred, or even fear 
of death, was puniſhed with degradation. Malter. Lind. 354 

2. Wearing arms — Was puniſhed with excommunication, 
and if the party remained contumacious, he was %% fade de- 
prived. Orhobon, 4th. 85. 

3. Non-refidence. — Stephanus. Lind. 64. X. 1. 28. 2. See 


The form of proceſs and ſentence of deprivation of a rector 


Tor non · reſidence in the append. to Gib. Cod. G 10. 
4. Demanding 


* 


Deprivation. 
eially where ſuch ſentence for any offence is inflicted by 


act of parliament.) Deg. p. 1. c. 9. 
Ia all cauſes of deprivation of a perſon actually poſ- 


ſelled of a benefice, theſe things muſt concut : 1. A mo- 


nition or eitation of the party to appear. 2. A charge 


given him, do which be is to anſwer, called a libel. 3. 
A competent time aſſigned for the proofs and anſwers. 
4. A liberty for counſel to defend his cauſe, and id except 
againſt the proofs. and witneſſes. 5. A ſolemn ſentence; 
aſter hearing all the proofs aud anſwers. Theſe are the 
fundamentals of all judicial proceedings in the eceleſiaſti - 
cal courts, in order to a deprivation, And if theſe things 
be not obſerved, the party hath juſt cauſe of appeal, and 
may have a remedy by a ſuperior court. And theſe pro- 


4. Demanding money for ſucranient; — Was conſidered as a 
ſpecies of ſimony, C. 1. 1. 103. and puniſhed as ſuch by 
Otho. Arb. 81. 

5. Obflinacy in an intrader, where inflitution gad not been ob- 
tained, or * the prior incumbent was proved alive — Was 
uniſhed by Othobon with the loſs of all benefices within the 
Lingdom. Ath. 96. Gib. Cod. 781. S. e Intruſlon. 

6b. Violating a ſandtuary — Was puniſhed by Ochobon with 
excommunication, i fade; and if ſatisfaction were not 


made within a limited time, with deprivation. Atb. 101. 


7. Marriage aud, & fortiori, Bigamy. — Lind. 128. Otho 
Ath. 38. X. 3. 3. Dy. 133. Bigamy. By 31 H. 8. c. 14. 
$ 9 a prieſt keeping company with a wife was to fuffer as 4 
elon. 

8. Concubinage— Was puniſhed by degradation by Alexander 
the 2d. 81. r. 16. See alſo Lind. 10. 127. Ortho Ath, 
4h Otbob. Ath. 93. And by 41 H. 8. c. 14.4 10. a prieſt 

eeping a concubine forfeited his goods, chatrels, and promo- 
tions, and was to ſuffer impriſonment at the king's will. 
9. Contumacy in wearing an irregular habit — After moni- 


tion was putiſhed with ſuſpenſion, 46 officio et beneficis by 


Archbp. Stratford, which could only be redeemed by pay- 
ment of a 5th part of the profits of the benefice for one year 
to the poor. Lind. 122. Vid. infra. | 

10. Officiating after extommunication without ab/ſolation, — 
. 5, 27. 3 &6. Gib. Cod. 1049. : 

11. Kreping ſolemn fafts other than ſuch 4 are appeinted 
by law— Either publickly or privately, without the licenſe 
and direction of the biſhop under his hand end ſeal, or being 


wittingly preſent at any of them, is puniſhed with ſuſpenſion 


for the firſt fault, excommunication for the ſecond, and de- 
polition from the miniſtry for the third, by Cav. 72. 
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ceedings are agreeable to the common juſtice and reaſon 
of mankind; becauſe the party accuſed hath the liberty 
of defence, and the right of appeal. 1 Still. 323. Ayl. 
Parerg. 309. | 

By Can. 122. Sentence againſt a miniſter, of depriva- 
tion from his living, ſhall be pronounced by the bi 
only with the aſſiſtance of his chancellor and dean (if they 
may conveniently be had), and ſome of the prebendaries, 
if the court be kept near the cathedral church; or of the 
archdeacon, if he may be bad conveniently, and two 
other at leaſt grave miniſters and preachers to be called by 
the biſhop, when the court is kept in other places, 


Deviſe. See Wills, 


. Dilapidations, | 


Dlpications of chancels, to be repaired by lay impre- 


priaters, are treated of under the title Church (a). 


() A dilapidation, according to Parſon's counſellor, B. 1. 
c. 8. is the pulling down, or deſtroying in any manner, any 
of the houſes or buildings belonging to a ſpiritual living, or 
ſoffering them to run into ruin or decay; or waſting or de- 
Rroying the woods of the church, or — or ſuffering 
any wilful waſte in or upon the inheritance of the church. 
And certainly, he adds, there can be nothing worſe becoming 
the dignity of a clergyman than non-reſidence and dilapida- 
tions, which for the moſt part go hand in hand. In addition, 
therefore, to the doctrine of dilapidations of houſes, treated 
of by the autbor under this title, which the biſhop may pre- 
vent by ſpiritual cenſures, or for which the next incumbent 
may recover damages in the ſpiritual court, or in an action on 


the caſe at common law, either againſt the executor of his pre- 


deceſſor, or the predeceſſo- himſelf, if he has taken other 
preferment ; it will be proper to notice here the ſtatute 
35 Ed. 1. which probibits rectors from cutting trees in the 
church- yard, except for repairing the chancel of the church. 
See Church, /. 3. And, in general, if a biſhop cut down and 
ſell the trees of bis biſhoprick, or a parſon or prebendary 
commit waſte, a prohibition lies at common law. 2 Rell. 46. 
In analogy to which procedure, Lord 
Hardwicke, opon affidavit of wafte committed, granted an 

47 rk injunRion 
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A biſhop as ſoon as he is inſtalled, and a rector or vi- 


ear as ſoon as he is inducted, ought to procure workmen, 


as carpenters; maſons, tilers, and others ſkilled in build- 


ing, to view the dilapidations, or whatſoever ſhall want 


repairing, and write down for what ſum) a workman will 
or may rebuild or repair the ſame, and ſet their hands to 
the ſame for a memorial thereof when they ſhall be called 


to be witneſſes thereunto. For after this inſpection ſhall 


be made, ſuch biſhop, rector, or vicar, may commence his 
ſuit for dilapidations when he pleaſeth. And ſuch work- 
men, in ſupport of the action, ought to prove that ſuch 
decay cannot ſufficiently be repaired or amended for leſs 
than ſuch ſum, and that they themſelves would not do it 
for leſs. And that ſuch proof may be ſufficient, it is 
requiſite, that there be two witneſſes in every particular, 
and not one witneſs to one kind of work only, and ano- 
ther to another. Clarke, Tit. 124. 1 Ought: 253. 

If the benefice hath been vacant for ſome time, as for 
three or four years; or 'if the incumbent hath not ſued 
for ſome time after his induction or inſtallation, nor cauſ- 
ed the dilapidations to be viewed and eſtimated ; he ſhall 
not be intitled to recover the whole ſum eſtimated for di- 
lapidations, but confideration ſhall be had of the time 
elapſed from the ceſſation of the laſt incumbeney, and a 
proportionable deduction made for the decays which may 
reaſonably be. ſuppoſed to have happened during ſuch in- 
termediate time. Clarke, Tit. 126. 1 Ought. 255, 
More particularly; concerning dilapidations, the fol- 
lowing cooftitutions and ſtatutes have been made: 

Edm; FF the rector of a church at his death ſhall leave the 


bouſer of the church ruinous or decayed, ſo much ſhall be de- 


” 4 * a 
— 


io junction out of Chancery to reſtrain further waſte, Braaly 
v. Strachey. 3 Barnard, 399. 8. C. 2 Aid. 2179. And 
ſuch an inj unction will be granted at the ſuit of the patron 
in a common caſe, and in the caſe of a biſhop, at the ſuit of 
the attorney-general for the king. But the patron cannot 
pray an account, for he cannot have any profit from the liv- 
ing. Knight v. Moſely, Amb, 176. A fimilar iojunction has 
alſo been granted againſt the widow of à rector, at the ſuit 
of the patroneſs during the vacancy. Heſtins v. Featherſtone, 
2 By. 552. In the Colinteſs of Rutland's caſe, 1 Lev. 107. 
1 Ciderf, 152, the court held that the digging of new coal 
mines in a glebe was not waſte. But in the above-mentioned 
caſe of Knight v. Moſe!y, Lord Hardwicke (aid, that a parſon 
cannot open mines, but may work thoſe already opened. 
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dufled out of his ccclgſiaſtical goods as ſhall be ſufficient to repair 
the ſame, and to ſupply the other defetis of the church, Thy 
ſame we do decree concerning thoſe vicars, who have all the re. 
venues of the church, paying a moderate penſion. For inaſmuch 
as they are bound ie the premiſes, ſuch portion may well be de. 
dudted, and ought to be reckined among ſ the debts, Always 
nevertheleſs, having a reaſonable regard to the revenues of the 
church, when ſuch dedudtion is to be made. Lind. 250, 

Shall leave the houſes of the church ruinous or decayed] As, 
the manſe of the rectory or vicarage ; and other buildings 
whatſoever, the building or reparation whereof pertaineth 
to the tector or vicar immediately. But otherwiſe it ſeemeth 
to be, of thoſe houſes the building or reparation whereof 
pertaineth to others, as of tenants and vaſlals, by virtue 
of the tenure of their lands. 7d, | 

So much ſhall be deducted] Either by himſelf in his laſt 
will and teftament ; or by the ordinary, whoſe office it is 
to provide for the church's good. 1d. | 
Out of his eccleſiaſtical good] Which he hath obtained ik 
the right of his church: for ſuch goods by tacit agree- 
ment are bound to the ſaid reparation, but ſuppoſe (faith 
Liadwood) he hath not eccleſiaſtical goods ſufficient ; 
whether ſuch reparation ought to be made out of his pa- 
trimonial goods hath been made a queſtion. It ſeemeth 
(be ſays) that if he hath employed his eccleſiaſtical goods 
in the improving of bis patrimony, or if by too much at- 
cention to his worldly affairs be hath neglected his eccle- 
ſiaſtical; in ſuch caſe, he is bound to make ſatisfaction 
out of his patrimonial goods, 7d. 

As ſhall be ſufficient) And if there be not ſufficient, then 
ſo far forth as the goods will extend. Id. | 

To repair the ſame) Having regard to the exigencies and 
quality of the thing to be repaired ; ſo as the ſame be 
for neceflity, but not for pleaſure, 

And to ſupply other defect of the church]. So far forth as 
they belong to the rector or vicar to be ſuſtained. 1d, 

Ought to be reckoned amongf1 the debts} And therefore to 
be preferred before legacies; for legacies are not to be 
paid, until the debts ſhall be firſt ſatisfied. Id. 

But albeir the law allows the payment of dilapidations 
before legacies, yet the ſame are not to be paid before 
other debts ; for the common law (Sir Simon Degge ſays) 
prefers the payment of debts before damages for- dilapida- 
tions. Dag. p. I. c. 8. 5 21 

Othob. To the intent that we may frovide a remedy 
agam/t the cavetouſneſs of divers perſons, who-altho' they re- 
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ceive much ſubſſance from their churches and ecclgſiaſtital bent= 
fes, do yet negleft their houjes and oller edifices, ſo as not to 
preſerve them in repair, nor build them when ruinaus and 
fallen dium; by reaſon whereof deformity occupieth the /tate of 
the churches, and many inconveniencies enſue : Me di erdain 
and eftabliſh, that all clerks ſrall take care decently tu repair 
the houſes of their benefices, and other buildings, as need ſhall 
require ; whereunto they ſhall be earneftly admonifhed by their 
tiſhops or archdeacons ; and if any of them, after the 'mmition 
of the biſbop or archdeacons ſhall neglie to do the ſame for the 

ce of two months, the biſhop ſhall cauſe the ſame aal 
to be done, at the = and charges of ſuch cl:rk, out of the 
profits of his church and benefice, by authority of this preſent 
flatute ; cauſing ſo much thereof to be received, as ſhall be juf- 
ficient fer fuch reparation. The chancels alfa , the church 
they ſhall cauſe to be repaired by thoſe tobo are beurd thircunta, 
actor ding as is above expreſſed. Alſo we ds injoin, by atteſta- 
tion of the divine judgment, the archbiſhops and biſhaps, and 
ather inferior prelates, that they do keep in repair their houſes 
and ether edifices, by cauſing ſuch reparations to be made as 
they know to be needful, Athon. 112. 

That all clerks ſhall take care] Under which general ex- 
preſſion are comprehended curates and prebendaries, and 
all others having any eccleſiaſtical benefice whatſoever. 77. 

WWhereunto they Hall be earne/tly admoniſbed by their biſhops 
or archdeacons] And this hath ſometimes been done by a 
general monition throughout the ' dioceſe, or deanty. 


by / SS | 

hall negle#t t» do the ſame for the ſpace ties months] 
At leaſt, to ſer about the ſame : for it may be that ſuch 
time ſhall by no means be ſufficient for the finiſhing 
thereof. 14. | | 

Out of the prefits of the church and benefice] So that it is 
lawful for the ordinary to ſequeſter the ſame, for the 
making of ſuch reparations. Id. 

Cane fo much thereof to be reteivted] And ſold to the 
beſt purchaſer, 74. 

As ſhall be ſufficient for ſuch reparation] According to the 
diſcretion of the biſhop, as particular occaſions require, 
The general practice is a fifeh part, And if the party is 
diſſatisfied, he may appeal. Athon. 112. 1 Still, 61. 

Mepham. V d ordain, that no tmquiſition to be made 
concerning the defetis of houſes or other things belonging to an 
eccleſiaflical benefice, ſhall avail to the prejudice of another, un- 
leſs it be made by credible __ ſwern in jorm of law, the 

| 3 party 
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party intereſted being firſi cited thereunto, And the whole ſun 
eſtimated for the defect: of bouſes or other things belonging to 
eccleſiaflical benefices, whether found by inguiſition, or by way 
of compoſition made, the dioceſan of the place ſpall cauſe to be 
applied to the reparation of ſuch defects, within a competent 
tame to be appointed hy his diſcretion. Lind. 254. | 
Inquifition ta be made) Which may be done, not only at 
the inſtance of any party intereſted, but alſo by the judge 
himſelf ex officio, For the ordinary, without apy appli- 
cation made by any perſon, may cauſe the bouſes of the 
church to be covenably repaired out of the profits of the 
benefice. And ſuch inquiſition as aforeſaid may be made 
without any fame of the defects preceding. And the 
reaſon is becauſe it is done, not for deprivation of the 


parſon, but for the amendment of the defects. Id. 


Concerning the defef1s of houſes or other things belonging to 
an eccleſiaſtical bengfice] That is, of which the benehiced 
perſon hath the burden and charge of reparation ; as of 
the chancel, incloſures, hedges, ditches, . and ſuch like, 


d. 5 
f Shall avail to the prejudice of another] That is, of the 


beneficed perſon himſelt, if he be living; or of his exe · 


cutors or adminiſtrators, if he be dead, 14, | 
* Unleſs it be made by credible perſons] As for inſtance, 
able and experienced workmen ; as alſo clergymen, hay- 
ing ſkill and knowledge in ſuch matters, who are uſually 
Joined with laymen in the mandates for ſuch inquiſitions 
to be made. 1d. 
- Sworn in form of law) That is, who ſhall ſwear, that 
they will truly make inquiſition, without hatred or f- 
pry, of any intereſt which they have or ſhall have there- 
in. Id. 

The party intergſted being firfl cited thereunts) And if the 

les of the party ſuing for dilapidations, either for 


. witne 
j or becauſe they have taken the work to be done, 


or have had a promiſe thereof, ſhall depoſe that the de- 
cays cannot be repaired for leſs than ſuch a ſum; the de- 
fendant, if he ſhall fee cauſe, may produce witneſles to 
the contrary, and ſhall be allowed to carry workmen up- 
on the premiſes to inſpect the dilapidations, and may 
make exceptions, and diſprove the eſtimate (if it is ex- 


ceſſive) by more or more ſkilful workmen. Clarke, Tit. 


125. : 
7 the party cited doth not appear, through contumacy, 
the inquiſition nevertheleſs may proceed, Lind. 254+ 
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Or by way of compoſition made] For the parties may 
tee, without any inquiſition, for a certain ſum to be 
laid out in the reparations. Lind. 254. 

be dioceſan of the place ſhall cauſe to be applied] So that 
his inferior, namely, the archdeacon, cannot by this con- 
ſtitutioa do that which followeth. For albeit” the arch- 
deacon may admoniſh the perſon beneficed to make due 
reparation ; yet the biſhop only ſhall cauſe ſo much of 
the profits to be received, as may be ſufficient for making 
the reparations. Lind. 254. | 

Shall cauſe to be applied] By eccleſiaſtical cenſures and 
other lawful remedy, and alſo by ſequeſtration of the 
profits, Lind. 254+» 

Within a competent- time to be appointed by his diſcretion] 
In a juſt and reaſonable manner; otherwiſe the party may 
appeal. Lind. 254. 

By the ſtatute of the 13 Eliz. c. 10. here divers eccle- 
fraflical perſons, being endowed and poſſeſſed of ancient palaces, 
man ſion- houſes, and other edifices and buildings belonging ts 
their ecclſiaſtical benefices or livings, have not only ſuffered the 
ſame, for want of due reparations, party to run to great 
ruin and decay, and. in ſome part uiterly to fall down to the 
ground, converting the timber, lead, and flones to their own 
benefit ; but alſo have made deeds of gift, colourable alienations, 
and other conveyances of like fe, of their goods and chattels 
in their life-time, to the intent and of purpoſe after their deaths 
to defeat and defraud their ſucceſſors, of ſuch juſl actions and 
remedies as otherwiſe. they might and ſhould have had for the 


* ſame againff their executors or adminiſtrators by the laws eccle- 


feaftical of this realm; to the great defacing of the late eccle- 
fraflital, and intolerable charges of their ſucceſſors, and evil 
precedent and example for others, if remedy be nat provided: 
It is therefore enacted, that if any archbiſhop, biſhop, dean, 
archdeacon, provoſt, treaſurer, chaunter, chancellor, prebendary, 
or any other having any dignity or office in any cathedral or 
collegiate church; or if any parſon, vicar, or other incumbent 
of any eccleſiaflical living whereunto belong any houſe or houſes, 
or other buildings, which by law er cuſlom he is bound to keep 
and maintain in reparation, — do make any deed or gift, 
er alienation or other like conveyance of his moveable goods or 
chart / li, to the intent and purpoſe aforeſaid; the ſucceſſor of 
bim that ſhall make ſuch died of gift or alienation, ſhall and 
may commence ſuit, and have ſuch remedy in any eccleſiaſtical 
court of this realm, campetent for the matter again/t him or 
them lo whom ſuch deed of gift or alienation ſhall be ſo made, 
for the amendment and reparation of ſo much of the ſaid dila- 
L 4 pidations 
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pidations and decays, er juſi recompence of the ſame, as hath 
happened by his fait or defanit : in ſuch ſerl ag be might os 
ought to have, if he to whom ſuch deed of gift or alienation 
ſhalt be fo made, were executor or adminiſirator of him that 
made ſuch deed or alienation. * 

Note, here is no appearance of this ſtatute being tem. 
porary : nevertheleſs it is continued as temporary by the x 
Fa. 0. 25, and further by the 21 Ja. c. 28; and not fur. 
ther indefinitely (as a great-many other ſtatutes were) by 
the 10 C. c. 4. So that upon the whole there may per- 

be ſome doubt, whether this ſtatute is now in force, 

And other edifices and buildings] Altho' in this preamble, 
nothing is referred to as dilapidation, but decayed or ruig- 


- ous buildings: yet it is certain, that under that name re 


compiebended hedges, fences, ditches, and ſuch like; and 
it hath been particularly adjudged concerning wood and 
timber, that the felling of them by any incumbent (other. 
wiſe than for repairs ot for fuel), is dilapidation; from 
which he may be reſtrained by prohibition during his in- 
cumbency, and for which he or his executors are liable to 
be proſecuted, | after he ceaſeth to be iocumbent. Gilf. 
752. 2 Bulfir, 279. 3 Bulllr. 158. More 91. 


 Hgainfl their txecutirs or adminiſiratars] This act only 
makes proviſion againſt the particular abuſe of fraudulent 


deeds to defeat the ſucceſſor, after the incumbent is dead; 
but by the rules of the church (as appears by the foregoing 
conſtructions) the ordinary, in caſe of dilapidations, hath 3 


right to take cognizance of them, during the life of the in- 


cumbent, either by voluntary inquiſition, or upon com- 
aint made to him; or to enforce reparation by ſequeſ- 
tring of the profits, or by eccleſiaſtical cenſures, even to 


deprivation, Gi. 753. 3 Infl. 204, 


Their executors or adminiſtrators] In a ſuit for dilapida- 


tions in the ſpiritual court, the executor of an adminiftra- 


tor prayed a prohibition, upon oath that he had no goods 
of the firſt inteſtate; and the court agreed, that the execy- 
tor of the adminiſtrator is not liable, unleſs he hath goods 
of the firſt inteſtate, or be adminiftrator of goods not ad- 
miniſtred by ſuch adminiſtrator; upon which, the pro- 
hibition was granted, and flood. -Gibſ, 753. 3 Kb. 


19. 
Ay the laws ecclefioflical of this realm] In acknowledgment 


- of the right of the eccleſiaſtical courts to the ſole cogni- 
Zance in the caſe of dilapidations, a writ of conſultation is 


provided in the regitter. Gif. 7 53. 
* And 
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Dilapidations. 

And Sir Simon Degge ſays, ſuits for dilapidations are 
moſt properly and naturally to be brought in the ſpiricual 
courts: and no prohibition lieth, But nevertheleſs, he 
ſays, the ſucceſſor may (if he will) upon the cuſtom of 
England, have'a ſpecial action upon the caſe againſt the 
dilapidator, his executors, or adminiſtrators. Deg. p. 1. c. 
8. Watſ. c. 390. 1 Bac. Abr. 63. 

So in the cafe of Jenes and Hill, E. 2. V. An action 
upon the caſe was brought by a parſon for dilapidations, 
ꝛgainſt his ptede ceſſor who had accepted another benefice, 
and left the houſes out of repair, ſetting forth, that by the 
cuſtom of the realm he ought to pay to the ſucceſſor ſo 
ſo much as ſhall be ſufficient to make the reparations, and 
that the repairs do amount to ſo much: it was moved in 
arceſt of judgment, that this action doth not lie. And 
of that opinion was Pollexſen chief juſtice, who tried the 
cauſe, and was of the ſame opinion now, becauſe it was 
merely ſuable in the ecclefiaſtical court. And tho? the 
caſe of Day and Hollington; M. 3 Je. 2. was cited as ad- 
judged for the plaintiff on a demurrer ; yet the court now 
inclined to Pollexfen's opinion. But the caſe being in the 
paper to be argued again, and Pollexfen and Ventris dying 
in the mean time, and the caſe being argued again before 
Powel! and Rookeby juſtices,” they gave judgment for the 
plaintiff. 3 Lev. 208. Finer. Actions. 0. e. Viner. Di- 
lapidations (2). | | 
Or other incumbent of any ccclgſiaſtical Iving] In the caſe 
of the curate of Orpington, H. 27 & 28 C. 2. who was ap- 
pointed by the impropriator, and licenſed by the archbiſhop 
as ordinary; the court held, that being but curate at will, 
and dot inſtituted and inducted, he was not an incumbent 
within this ſtatute, nor liable to dilapidations ; and accord- 
ingly prohibition was awarded to ſtay ſuit againſt him in the 
ſpiritual court, 3 Kb. 614. | 

But theſe curates ate included within the aforeſaid con- 
ſtitution of Othobon. And even with reſpect to this ſta- 
tute, it ſeemeth that this adjudication did proceed upon a 
principle at leaſt doubtful, namely, that ſuch curates are 


| (n) Ir is now ſettled that an action on the caſe for dilapida- 
tons lies at common law; and it makes no difference, whe- 
ther it be brought againſt the executor of the incumbent, or 
the incumbent bimfelf, who has accepted other preferment. 
Radcliffe v. Doyly, 2 T. Rev. 630. See Deans and Chap- 
ters, III. 16. N 

but 
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but curates at will. In the caſe of curacies augmented by 
the governors of queen Anne's bounty, it is certain, by the 
ſtatute of 1 G. ff. 2. c. 10. that they are perpetual cures and 
benefices. And as to the reſt, it ſeemeth moſt natural, 
from the very words of this ſtatute, to underſtand this ex. 
preſſion [or other incumbent) to denote eſpecially perpetual 
curates; for archbiſhops, biſhops, deans, archdeacong, 
chancellors, prebendaries, and ſuch like, had been men. 
tioned before; and then the act goes on, and recites par. 
ſons, vicars, or other incumbent of any eccleſtaſtical living, 


tubereunto any houſes or buildings do belong. And what other 


incumbents theſe ſhould be, if they are not perpetual cu- 
rates, it is not eaſy to determine, 

A hath happened by his fodt or default) This ſtatute, in 
the particular cafe of a fraudulent conveyance, ſeems at firſt 
fight to limit the ſuit to the dilapidations that have grown 
in the time of the laſt incumbent ; which (in caſe his pre- 
deceſſor did alſo leave dilapidations, and die inſolvent) can- 
not be known, but by a regular ſurvey of the defects at his 
firſt coming in, that thereby the reſpective dilapidations of 
the two predeceſſors may be diſtinguiſhed. But in other 
caſes, the laſt incumbent, or his executors, are chargeable 
with the whole dilapidations in whoſe time ſoever they 
have grown; and the reaſon is, becauſe he had the ſame 
remedy againſt the executors or adminiftrators of his prede- 
ceſſor, and it was his own fault if he did not make uſe of 
it. Clarke, Tit. 122. And if ſuch predeceſſor was inſol- 
vent; he accepted the benefice with that charge and in- 
cumbrance upon it. 

And agreeably to this general rule may this ſtatute If 
be well interpreted, ſo as to make this clauſe [by his fa# 
or default] to be excluſive, not of dilapidations which have 
grown in the time of the predeceſſors to the deceaſed, but 
of ſuch as may have grown between the time of his deceale, 
and the proſecution for them; that is, either in the time of 
the vacation of the benefice, or ſince the time of the pre- 
ſent incumbent. | Gib/. 753, 4. 

By the 14 Eliz. c. 11. All ſums of money to be recovered 
for or in the name of dilapidations, by ſentence, compoſition, 
or otherwiſe, ſhall within two years after ſuch receipt, be truly 
employed upon the buildings and reparations, in reſpect wheref 
ſuch money for dilapidations all be paid; on pain that every 
perſon ſo receiving and not employing as aforeſaid, ſhall forfeit 
double &s much as fhall be fo by him receibed and not employed; 
which forfeiture ſball be to the uſe of the queen's majejly, ber 
hurs and ſucceſſors. ſ. 18. | 
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' Dilapidations. 


la caſe of the incumbent's death within the two years, 
it ſeemeth that the ſame ought to be paid by his executors 
to the ſucceſſor, to be laid out by him (and not by the ex- 
ecutors) in repairs. - Gib. 754. 

Finally, In order to prevent dilapidations, it is enacted 
by the 17 G. 3. c. 53. as followeth: 

Where the parſon, vicar, or other incumbent of any 
eccleſiaſtical living, parochial benefice, chapelry, or per- 
petual curacy, being under the juriſdiction of the biſhop or 
other eccleſiaſtical ordinary, is deſirous to build or improve 
the buildings belonging to his benefice, which one year's 
neat income will not be ſufficient to put in due repair, he 
muſt firſt procure a certificate from an experienced work- 
man, containing a ſtate of the buildings, the value of the 
timber and other materials fit ta be employed in build- 
ing or repairing, or to be ſold, and alſo a plan or eſtimate 
of the work, which muſt be verified upon oath before a 
juſtice of the peace or maſter in chancery, ordinary or ex- 
traordinary. He muſt alſo make out in writing, to be 
ſigned and verified by him on oath as aforeſaid, a particu- 
lar account of the annual profits of the living. 24 

Theſe muſt be laid before the ordinary and patron; in 
order to obtain their. confent to ſuch purpoſed buildings 
or repairs. , | | 

But the ordinary, before he gives his conſent, ſhall cauſe 
an inquiry to be made of. the ſtate and condition of the 
buildings at the time when the incumbent entered, bow 
long be hath enjoyed the living, what. he hath received 
for dilapidations, and how the ſame hath been laid out: 
and if it ſhall appear that the incumbent had by wilful 
negligence ſuffered the buildings to go out of repair, he 
ſhall pay down ſo much as the damages thereby occaſioned 
ſhall amount unto, before the ordinary ſhall give his con- 
ſent, a 8 
If the patron is a minor, idiot, lunatic, or feme covert, 
the guardian, committee, or huſband reſpeRively may 
act for them, 

If the ſeveral parties ſhall declare their conſent by writ- 
ing under their hands, the incumbent may borrow at in- 
tereſt ſuch ſum as the ſaid eſtimate ſhall amount unto, af- 
ter deducting the value of the timber or other materials 
which may be thought proper to be fold, not exceeding 
two years value of the living after deducting all outgoings, 
except only the ſalaries to aſſiſtant curates where neceſſary : 
and as a ſecurity for the money ſo borrowed, he may 
mortgage the glebe, and other profits of the living, 

tor 
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for 25 years, or until the principal, intereſt, and coſt; 
ſhall be paid. 

And the mottgagee ſhall execute a counterpart of the 
mortgage, to be kept by the incumbent ; and a copy there- 
of ſhall be depofited in the biſhop's regiſtry, 

And on failure of payment of principal and intereſt for 
forty days after the ſame ſhall become due, the mortgagee 
may diſtrain in like manner as rents may be recovered by 
landlords from their tenants. 

And a proper perſon ſhall be appointed by the ordinary, 
patron, and incumbent, to receive the money borrowed; 
who ſhall give bond to apply the ſame for the purpoſes 
intended, and ſhall make contraQs, pay the workmen, and 
when finiſhed render a due account, to be entered in the 
regiſtry aforeſaid, * 

Where new buildings are neceſſary, the ordinary, pa- 
tron, and incumbent may purchaſe any building within 


ode mile of the church, and land not exceeding two acres, 


if the living is under tool. a year; if above, then not ex- 
ceeding two acres for every 100l. a year. And the pur- 


Chaſe money may be raiſed by ſale or exchange of ſome 


part of the glebe or tithes, - 
And every fuch incumbent ſhalt annually, at his own 


expence, from the time ſuch buildings ſhall be compleat- 


ed, inſure at one of the offices in London or Weſtminſter 
the faid houſes againſt accidents by fire, at ſuch ſum as the 
ordinary, patron, and'incumberit ſhall agree on: And on 
neglect o ſuch infurance, the ordinary may ſequeſter the 
profits, till ſuch inſurance ſhall be made. | 
And every incumbent ſucceſſivehy ſhall pay the intereſt 
[of the principal money due upon fuch mortgage, yearly, 
as the ſame ſhall become due, or within one month after, 
and alſo 5 l. per centum of the money originally advanced 
upon ſuch mortgage; 21 G. 3. c. 66. ] and if ſuch incum- 
bent ſhall not reſide twenty weeks within each year, 
computing from the date of the mortgage deed, he ſhall in- 
ſtead of 51. pay 101. per centum yearly ; ſuch payments to 
be made till the whole principal and intereſt ſhall be diſ- 
charged: And in default of ſuch payment, the ordinary may 
ſequeſter the profits as aforeſaid, | 
And where there ſhall be no houſe, or a very mean one, 
on a living worth above 100 l. a year, and the incumbent 
ſhall not refide in the pariſh twenty weeks within any 
year, and he ſhall not think fit to lay out one year's in- 
come where the fame may be ſufficient, nor to apply in 


manner aforeſaid for two years income, the ordinary, with 
conſent 


/ 


2 Dioceſe. * 


conſent of the patron, may proture ſuch plan, eſtimate and 


certificate as aforeſaid, and proceed in the execution of the 


purpoſes of this act, as if the incumbent had conſented ; 
and the mortgage executed by the ordinary fhall be bind- 
ing on the incumbent and his ſucceſſors. 

And the governors of queen Anne's bounty may lend 
money not exceeding 1001. in reſpect of a living not ex- 
ceeding S0 l. a year, without intereſt; and where the an- 
nual value exceeds 501. they may lend any ſum not exceed- 
ing two years income at the intereſt of 4 per cent, 

And colleges and other corporate bodies, having the 
patronage of livings, may lend money for the purpoſes 
aforeſaid without intereſt (o). 

Note, The forms of inſtruments relative to the afore- 
ſaid proceedings, are drawn out ſpecially in the act itſelf 
(with a ſupplement by the 21 G. 3. c. 66). Þ 


Dimiſſory letters. See Ordination. | 
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[cc (from don, ſeorſim habito:) ſignifies the cir- Dioceſe, what- 


cuit of every, biſhop's juriſdiction. For this realm 


hath two forts of diviſions; one into ſhires or counties in 
reſpect of the temporal ſtate; and another into dioceſes, 
ia regard to the eccleſiaſtical ſtate, 1 f. 94. 


2. The bounds of dioceſes are to be determined by wit- Boundary. 


neſſes and records, but more particularly by the admini- 
ſtration of divine offices, To which purpole, there are 
two rules in the canon law: in one caſe, upon a difpute 
between two biſhops upon this head, the direction is, that 
they proceed in the buſineſs, by ancient books or writings, 
— alſo by witneſſes, reputation, and other ſufficient proof: 


(s) It has been decided that money given by will to erect a 
parlonoge houſe at the end of the garden of the former par- 
n 


age houſe, is not within the ſtatute of mortmain, no lar 
| being to be purchaſed. Brodie v. Duke of Chandos. 1 Br. 


444- 2 Ed. And the ſame point was ruled- aui 10001. given 
by archbiſhop Secker, to be laid out in repairing parſonage 
houſes, Attorney-General v. the Biſhop of Chifter, 15. 
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Diſpenſation. 


ih the other caſe, where the queſtion was, by whom 3 
church built upon the confines of two dioceſes ſhould be 
conſecrated ; the rule laid down is, that it ſhould be 
conſecrated by the biſhop of that city, who before it was 
founded, baptized the inhabitants, and adminiftred to them 
other divine offices. Gib/. 133. ( 

3. The juriſdiction of the city is not included in the 
name of dioceſe. So ſaith the canon law: and according. 
ly, in citations to general viſitations, directed to the clergy, 


it is ordered to cite the clergy of the city and dioceſe, 


Biſhop in an- 


Gibſ. 133. | 
4. A biſhop may perform divine offices, and uſe his 


other's dioceſe, epiſcopal habit, in the dioceſe of another, without leave (9); 


Clerk in two 
vdicceſcs, 


but he may not perform therein any act of juriſdiction, 
without permiſſion of the other biſhop. Gibſ. 133. 134. (r) 

5. A clergyman dwelling in one dioceſe, and beneficed 
in another, and being guilty of a crime, may, in different 
reſpècts, be puniſhed in both: that is, the biſhop in whoſe 
dioceſe he dwells, may proſecute him; but the ſentence; 
ſo far as it affects his benefice, muſt be carried into execu- 


tion by the other biſhop. Gi. 134. (5) 


* 
—_— 


2 — 


Diſfpenſation, 
Ny Otvithftanding the ſtatute of proviſors, and divers 
other ſtatutes againſt the papal incroachments upon 
the eccleſiaſtical juriſdiction in this realm, the pope”: 
power ſtill revailed againſt all thoſe ſtatutes ; and parti- 
cularly in the matter of diſpenſations, which was oſſe 
great branch of the revenue of the apoſtolick ſee, | 
But by the ſtatute of the 25 H. 8. c. 21. it is enacted, 
that no perſon ſhall ſue to the biſhop or ſee Rome, or to any 
perſon having or pretending any authority by the ſanit, for li- 
cenſes, diſpenſations, compoſitions, faculties, grants, reſcripts, 
delegacies, or any other inſtruments or, writings, for any cauſt 


— 


— 


0 X. 2. 19. 13. 3. 36. 1. 


Clem. 5. 7. 2. ; 7 
(r) Except againſt thoſe who have by force expelled him 
from his own dioceſe. Clem. 2. 2. | | Wars 


() K. 2. 2. 14. 
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Diſpenſation, 


or matter for which any licenſe, diſpenſation, compoſition. fas" 


culty, grant, reſcript, delegacy, inflrument, er other writing, 
hath been uſed to be obtained at the ſee of Rome, er by authority 
thereof, or of any prelates of this realm; or that in cauſes 
of neceſſity may lawfully be granted without offending the 
jaws of God: but the ſame, neceſſary for the king and his 
ſubjufs, upon due examination of the cauſes and qualities of the 
perſons procuring the ſame, ſhall be granted within the realm 
and not elſewhere, in manner following, and none other- 
wiſe ; that is, The archbiſpep of Canterbury ſball have power, 
by his diſcretion, to grant by an inſirument under his ſeal, unto 
the king, his heirs and ſucceſſors, as well all fuch licences, diſ- 
penſations, compoſitions, faculties, grams, reſeripts, delegacies, 
ru ments, and all ether writings, for cauſes not being con- 
trary to the laws of God, as have been uſed to be obtained by 
the king or any of his ſubjecti at the ſee of Rome, or any perſon 
by authority of the ſame ; and all other licences, diſpenſations, 
faculties, compoſitions, grants, reſcripts, delegacies, infiruments, 
and other writings, upon all fuch matters as ſhall be conve- 
nient and neceſſary to be had, for the honour and ſurety of the 


ling, and the wealth and profit of the realm : f5 that the ſaid 


archbiſhop in no wiſe ſhall grant any diſpenſation, licence, re- 


ſcript, or any other writing afore rehearſed, for any cauſe re- 


t to the laurof God. ſ. 3. 
Ard the ſaid archbiſhop, after due examination of the 


cauſes and qualities of the perſons procuring the ſame, ſhall 


have power by himſelf, or by bis ſufficient and ſubflantial com- 


miſſary or deputy, by bis diſcretion from time to time to grant 
and diſpoſe, by an in/lirument under the name and ſcal of the 
faid archbiſhop, to any of the king's ſubjecti, all manner of li- 
cences, diſpenſations, faculties, compoſitions, delegacies, re- 
ſeripts, inflruments, or other writings, for any ſuch cauſe or 


matter, whereof beretsfore the ſame have been accuſlomed to be 


had at the ſee of Rome, or by the authority thereof, or of any 
prelate of this realm. ſ. 4. 

Nevertheleſs, the ſaid archbifbop or his commiſſary ſhall not 
grant any other licence, diſpenſation, compoſition, faculty, wri- 


ting, or inflrument, in caſes umwont and not accuſtomed to be 


bad at the court of Rome, nor by authority thereof, nor by any 
prelate of this realm, until the king or his council ſhall be ad- 
vertiſed thereof, and deter mine whether the ſame ſhall commonly 
paſt as other diſpenſations faculties or other writings ſhall or no z 
on pain that the grantor ſhall make fine at the king's will : and 


if it be determined by the king or his council that the ſame ſhall 


poft, then the jaid archbiſhyp or hit commiſſary, having licence 
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under the Jaid archbiſpop's ſeal, by letters patents in due form 
to be made under the great ſeal : remitting as well the ſaid 


> * 
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Drſpenſation. 
8 by bis bill offigned, al diſpenſe with them acer i. 
ingly. ſ. 5. en, 
Bev that no diſpenſation, licence, faculty, or other 14. 
'ſeript or writing to be granted by the ſaid archbiſhop or his 
commiſſary, being of ſuch importance, that the tax for the ex. 
pedition theres at Rame extended to the ſum of 41. or abet, 
ſhall in any wiſe be put in execution, till it be confirmed by the 
king under the great ſeal, and inrolied in the chancery, i» 
a roll by a cler to be appointed far the ſame ; and this ati ſhall 
be a ſufficient warrant to the chancellor er keeper of the great 
l, to confirm in the king's name the aforeſaid writings paſſud 


writing under the archbiſhop's ſeal, as the ſaid confirmati 
under the great ſeal, to the parties from time to time procuring 
for the ſame. And all ſuch licences, diſpenſations, and other 
writings, for the expedition whereof the ſaid taxes to be paid ut 
Rome were under 41. which be matters of no great importance, 
ſhall paſs only by the ar chbiſhop's ſeal, and ſpall not of any ne- 
ceſſity be confirmed by the great ſeal, unleſs the procurers theru/ 
deſire to have them ſo confirmed; in which caſe they ſhall pay 
for the ſaid great ſeal, to the uſe of the king, 5s. and not abou, 
ever and beſides ſuch taxes as foall be hereafter limited fir the 
making, writing, regiſtering, con fir ming end. inrolling of ſu 
licences, confirmations and writings, under the ſaid tax of 41.1, b. 

And eviry ſuch licence, diſpenſation, compoſition, faculty, 
reſcript, and writing, for ſuch cauſes as the tax was wont ti 
be 4. or above, jo granted by the archbiſhop, and confirmed un- 
der the great ſeal ; and all other licences, diſpenſations, facul- 
ties, reſcripts, and writings to be granted by the archbiſhop, 
whereunto the great ſeal is not limited of neceſſity to be put, by 
reaſon that the tax of them is under 41. ; ſhall be as effeftual in 
the law, as if they had been obtained of the ſee of Rome, or of 
any other perſon by authority thereof, without any revocation er 
repeal thereof to be bad. 1. 7. , 

And all children procreated after ſolemnization of any 
marriage to be had by virtue of ſuch licences or diſpenſa- 
tions, ball be taken to be legitimate, in all courts as well hi- 
ritual as temporal, and in all «ther places, and Hall inheri 
the inheritance of their parents and ance/lors, ſ. 8. 

And the archbiſhop ſhall conflitute à clerk, who ſhall writt 
and regifler every ſuch licence, diſpenſation, faculty, writing, 
or other inſtrument to be granted by the. {aid archbiſhop. ; and 
Hall find parchment, wax, and ſilken laces convenient far tht 


Jame ; and ſball take for his pains ſuch ſums as ate in this at! 


hereaficr 


Diſpenſaftoft, 


hereafter linitadr And he bing, by letters patents under. the 


4. 

great jeal, Mall camſtitule one ſufficient clerk, being lan in 
. the courſe of thi chancrry, who hal always bs attendant upon 
bis che lord thancellar or keeper of the great ſeal ; and ball make, 
os write, aud inroll the confirmation of all ſuch licences, diſ- 


penſat ions, - inflrianents, ur other writings, as ſhall be thither 
57g bt under the \archbifbrp's ſeal, there io be confirmed and 
inrollad; and Hall (alſo intitle in bis books,” and iuroll of re- 
cord, fuch other writings as ſhall thither be brought under the 
archb1/hop's ſeal, not to hö confirmed ; taking for his pains the 
ſums in thit act hereafter appointed. And as well the ſaid clerk 
appointed by the archbiſhop,” as the clerk appointed by the ting, 
ſhall fubſcribe their names to every ſuch licence, diſpenſation, 
faculty," or other writing, that ſhall come to their hands to be 
written, made; granted, ſealed, confirmed, regiflered, and in- 
Mae den Ven Rua | W. 
Aud there ſhall be tww1 books made of ene tenor, in which ſhall 
be contained the taxes of all cuſtomable diſpenſations (t). facul- 
ties, licences, and other 'writings wont to be ſped at Rome; 
which baok, and every” leaf of thoſe books, and both fades: of 
every leaf, ſhall be ſubſcribed by the archbiſh:p of Canterbury, 
the bd chancellor, the lord treaſurer, and the two chief jj 
tices; to which bott, all ſuitors for diſpenſations, fatulties, 
licences, and other turitingi afore rehearſed, ſhall have recourſe 
if thy require it; and one of the ſaid books ſhall remain in the 
ds of the ſaid clerk to be appointed by the archbiſhop, and 
the other to remain with the clerk of the chancery to be appointed 
by the king; which clerk of the chancery ſhall alſo intitle and 
note particularly and daily in bis book ordained for that pur- 
poſe, the number and qualities of the diſpenſations, facuſties, 
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.) By this book, of which one copy at leaſt is till remaining, 
we ſee the extent of the powers originally conveyed to t 

archbiſtop of Canterbury by this at; and by comparing 
thoſe powers with ſeveral ſtatutes which have been fince made, 
ve ſee in what particulars they have been limited add re- 
lirained. For the age required for inſtitution to a .benefice, 
E. required ſor axders, the degrees within which per- 
ons, may or may not marry, and ſeveral beads which are 
there ſer down as ca/es di/pen/ab/e, have been fince fixed by 
d acts of parliament, and rendered unalterable by 
Apen ſation. And as to the caſes that are ſtiſl difpenſable, 
(fach as pfuralities, 'onidns,”commendams; notaries, orders ee 
timpoya; and the like;) whatever is to be obſerved of them 
> men, moſt properly under their reſpective heads. Gib. 

91. ' F 
Vor. II. M licences, 


Y wy 
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_ cate books of taxes ; on compoſitions excepted, of which, being 


Dilpenſation, 


Vicentes, and other writings, which ſhall be ſaaled only with th, 
feal of the archbiſhop, and aiſo which. ſhall be ſealed with thy 
aii ſeal, and confirmed with the great ſaal. ſ. 11, | 
And no_ man. ſuing for diſpenſations, faculties, licences, 9 
other writings, which were wont to be ſped at Rome, ſhall pay 
any more for the ſame, than ſhall be limited in the ſaid dupli- 


arbitrary, no tax can be made, wherefore the tax thereof ſhall 
be ſet and limited by the diſcretion of the ſaid archbiſhop and 
the lord chancellor or lord keeper of the great ſeal ; and ſuch as 


 exatt or receive of any ſuitor more than ſhall be cantained in the 


ſaid book of taxes, ſhall forfeit ten times as much, half ts the 
king, and half to him that ſhall ſue. ſ. 12. a 
And ibe ſaid tax ſhall be empleyed and ordered as herrafiir 
enſueth ; that is, if the tax extend to 4\ or above, by reaſon 
whereof the writing which ſhall paſs by the archiſhop's foal 
muſt be confirmed by the appenſian of the great ſeal, the jany 
ſhall be divided into three parts ; two parts whereof fhall be di- 
-vided into four, of which three parts Gall ge to the king, and 
the remaining fourth part ſhall be divided into three, wheruf 
the chancellor or lord keeper ſhall have tiuo, and the ſaid clerk of 
the chancery one. And the remoining third part of the whole tur 


hall be divided into three ; whereof the archbiſhop ſhall have 


two, and his officers one, which one part ſhall be divided equal 
between the ſaid clerk or regiſter, and the archbiſhop's commiſ- 
ſary appointed 19 ſeal the ſaid inflruments, ſ. 134. 

If the tax be under 4\, and not under 40s, then the ſaid 
tax ſhall be divided into three parts as is aforeſaid, wheref 
the king ſhall have two parts, abating 3s 4d, which ſhall beu 
the ſaid clerk of the chancery for his trouble ; and the archbiſpi 


and his officers ſhall have the third part, of which the arch- 


biſhop ſhall have one moiety, and his ſaid clerk and commiſſary 
the other moiety, equally. betwixt them. And if the tax be un- 
der 40s, and nat under 26s 8d; it ſhall be divided into tw 
parts, whereof one ſhall be to the ting, deducting 28 for tht 
aid clerk of the chancery for his paint; and the other ſhall bt 
u the” archbiſhop and his officers, - whereof tht” archbi/Lop ſhall 
have one moiety, and his ſaid clerk and commiſſary the other 
"motety equally betwwixt them. And if the tax br under 26s 8d, 


end not under 20 8; the ſame ſpall be dividil into Hud paths 


where the king ſhall have one, abating 28 to the ſaid clerk if 
the chancery ; and the. archbiſhop and his ſaid clerk. and en- 


miſſary Hall have the other part equally among/t them. , And if 


he tax be under 208 ; the ſame ſhall be to the ſaid commiſſam, 
clerk of the archbijhop, and clerk of tbe chancery, equally amongf! 
YO No 


them. . 14. | ' Provided, 
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Diſpenſation, 


Provided, that this aa ſhall not be prejudicial to the arch- 


tiſhep of York, or to any biſhop of this tealm ; but that they 


may lawfully diſpenſe in all caſes, in which they were wont to 
dijpenſe ty the conmen law or cuſtom of the realm before the 
making of this aft, 1. 15. | | 
And if it happen that the ſee of the archbiſhoprick of Canter- 
bury ſhall be void; then ſuch licences, diſpenſations, faculties; 
mfiruments, and ether writings ſhall, during the vacation, be 
granted under the name and ſeal of the guardian of the ſpiritu- 
ien. . 16. . 3 * 
And if the archbiſhop or guardian of the ſpiritualties ſhall 
e or deny to grant any licences, diſpenſations, faculties, in- 
ruments, or ether writings, to any perſon that eng ht, ub a 
good, juft and reaſonable canſe to have the ſame; their the chan- 
celler of England, er the lord keeper of the great ſeal, on come 
plaint ghhereef made, fhall direct the king's writ to the ſaid 
archbiſhop or guardian, enjoining him, upon @ certain pain 
therein to be limited, that he ſhall in due form grant the fame, 
ar elſe fignify to the king in the court of chancery at a certain 
da, for what cauſe he refuſed to grant the ſame z and if it 
Hall appear to the ſaid chancellor or lord keeper, upon ſueb cer- 
tificate, that the cauſe of refuſal was reaſonable, juſt and good, 
then it ſo being proved by dug ſearch and examination ſhall bs 
admitted and allowed. And if it fhall appear upon the ſaid cer- 
tificate, that the cauſe of reſuſal 10as net juſt and rea ſanable, 
the king being thereof inſer med, after due trami nation had 
that the ſame may be granted without offending the law of God, 
ſhall baue power to ſend his writ injunct ion under the great 
ſeal out of the chancery, commanding the archbiſhop or guardian 
u make grant thereef, by a certain day, and under a certain 
pain in the ſaid writ to be contained. And if (he ſaid arch- 
biſhop or guardian, after receipt of the ſaid writ, refuſe or de- 
ny to grant the ſame as enjoined by the ſaid writ, and ſbetu ng 
Juft cauſe why he ſhould do fo; then be Pall forfeit ſuch pain 
and penalty as ſhall be limited and expreſſed in the ſaid writ of 


injunttion, And the king may give power, by commiſſian under 


the great ſeal, to two ſuch ſpiritual prelates or perſons as will 
to and grant the ſame. (39. +55 a e * 

And if any perſon ſhall ſue to the court of ſte of "Rome, or td 
any perſon claiming authority by the ſame, for any licence, fa- 
tully, diſpenſation, or-other thing contrary to this af, or put 
the ſame in execution; or atiempt to do any thing contrary to 
this aft ; he ſhall incur a præmunire. ſ. 22. And by the 
13 Eliz. c. 2. % 3. be ſhall be guilty of high treaſon. | 

Without offending the laws of God] By this claule the areh - 
biſnop Was reſtrained from 2. diſpenſations of * 
, - I 
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Vilpentation. 
ral kinds which the popes uſually granted, and in othet 
countries do till grant; as, for marriages within the de. 
grees prohibited, for an alien who underſtandeth not out 
mother tongue to have a benefice, and (before the ſtatutes 
of diſſolution) for any appropriation of a benefice with cute 
to a nunnery. G1ib/. 89. "Heb. 1 

In manner following, and none otherwiſe] The kings of 
England from time to time, in every age, before the 
time of Henry the eighth, have uſed to grant diſpenſa- 


tions in cauſes eccleſiaftical. Godb, 108. 


And notwithſtanding this negative clauſe, it hath been 
held and allowed, in the caſe of Colt and Gliuer, M. 10 
Ja. 1) that the king is not thereby reſtrained from grant. 
ing diſpenſations ; but that his authority remains full and 
perfect as before, and he may till grant them as king; for 
all acts of juſtice and grace flow from him. Before which 
time, the like had been declared, in the caſe of Armige 
and Holland, H. 39 Eliz. (x) that the king by the preroga- 
tive he hath at common law, might grant ſuch a diſpenſation 
as was then under debate, namely, to bold a benefice in 
commendam without the archbiſhop z this ſtatute only 
transferring the authoriry of the biſhop of Rome to the 
archbiſbop, but not intendihg to take away from the 
king (who is not named in the ſtatute) the ancient prero- 
ative of the crown, Which reſolution is more diſtin. 
delivered by More; that in caſes where the archbiſhop 


hy not authority given him by this ſtatute, the king 


might grant diſpenſations as the pope had done, becauſe 
the papal authority was transferred to the crown; but 
that all diſpenſations which this ſtatute enables the ach- 
biſhop to grant, are neceſſarily to be paſſed in the form 
directed by the ſtatute. Since both which caſes, it bath 
been delivered, in the caſe of Evans and Aſcuithe, (Pain. 
457-) that this ſtatute gives the archbiſhop a power con- 
current with the power which the king had and till hath 
at common law; and that a diſpenſation granted by the 
king, or by the archbiſhop, is good; and altho' this, a 
the other two, is delivered in the cafe of a commendam, 


. yet this declaration of a power in the king, notwithſtand 


ing the negative clauſe in the ſtatate, ſeems to be general 
as to all other diſpenſations. ¶ Ho juſtly or reaſonably 
(i) Hob. 136, As ana 

(*] Cre. Eliz. 542, 601. Moore 542. 
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27 Dr. Gibſon ſays, he will not pretend to gffirm.] 
ibſ. 88. 

. due examination] Aſter which, if the archbiſhop 
affim the cauſe juſt, there ſhall be no exception or ayer- 
ment by the court or by the party againſt it. But in caſe 
de deny to diſpenſe with any perſon, who upon a gogd, 
juſt and reaſonable cauſe ought to have a diſpenſation ; a 
remedy is provided in the following part of the act. Hob. 


8. 
2 in the chancery] Which inrollment is not a ne- 
ceſſary condition, ſo as to render the diſpenſation null with- 
out it; but the neglect is a contempt in the clerk ; who 
alſo ought to enter it at length in a roll, and not a paper 
book or by way of memorandum. Dyer. 233. 440.445. 

After ſolemmzation of ary marriage 10 be bad by 27. of 
fucb licences or diſpenſation] And by the marriage act of the 
26 G. 2. c. 33. the archbiſhop of Canterbury's right of 
granting ſpecial licences of marriage is particularly reſerved 
to him. | | 3 

Cuſlamable diſpenſations] Among theſe is the right of con- 
ferring degrees of all kinds, for which faculties had been 
cuſtomarily grantable, and which this act hath veſted in 
the archbiſhop of Canterbury. Which power, as it 
*hath not been abrogated, or touched, by any ſucceeding 
law, ſo it hath been exerciſed by the | - 
biſhops, as a right veſted in their ſee by no leſs than parlia- 
mentary authority; to which authority, as conveyed by 
the act, ſpecial reference is made in the body of every fa · 
culty that is granted-upon this head. Gib/. 91. 00 he 

Or ta any biſbep .of this realm] The canoniſts ate much 
divided. about the power of biſhops in the point of diſ- 
penſing ; but the Gloſs ſays, the more common opinion 


is, that @ biſhop may diſpenſe tubereſoever it is not found to 
be prohibited; and, generally, whereſcever a diſpenſation is not 


ith * "% _ — 


) But although the archbiſhop can confer all the d 


which are taken in the univerſties, yet the graduates of the 
two univerſities, by various acts of parliament, and other 


regulations, are entitled to a Cn eges which are not ex- 
_ kended to what is called a Lam 


| th degree; as for inſtance, 
thoſe degrees which are a qualification for a diſpenſation to 
bold wo lividgs, are confined, by 21 H. 8. c. 13. 6 23. to the 


two univerſiges. 1 Bl. Com. 381. Ed. Cbriſl. n. 14. And 


though the archbiſhop have authority to grant diſpenſations to 

Dold tro livings, they muſt be confirmed under the great 

keal. 40. 8. 13, and 25 H. B. c. 21. $ 11, ha. 
l prohibited, 
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Diſſenters, 


prebibited, it is under ſtond to be permitted: which diſpenſz. 
tions ſeem to refer chiefly to canonical or gp. and 3 ind. 
gularities of that kind. Gibſ. 92. 

By the ſeveral ſtamp acts; every diſpenſation or faculty 
from the archhiſhop of Canterbury, or mafter of the facul 
ties, ſhall be on a four times 40s ſtamp. (z) | 
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wr fe Dillenters, 


1. Wer int diſſenters. 4 
II. How far 881 7 the att of toleration and 
Tune atts, _ 


FEY I, Laws an aſenters (a): * 
1. Can, 9. Whose, ſhall ſeparate themſelves 158 the 


communion of ſaints, as it is approyed 
p by by th al + a in the church of England; and com- 
W e bine 


— 
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7 By N ſtamp a in all 100. 
la) The laws a agaiof diſſenters may appear to ſome to he 
too ſevere, even after the mitigation which they have under. 
gone by the act of toleration. But the neceflicy of ſupporting 
an eſtabliſhed religion, whoſe tenets are friendly to-the con- 
ſtitution of the ſtate, has been felt in every — of our diſ. 


tory. In 1643, an ordinance enjoined the taking of the 
' ſolemn league and covenant throughout England and Wales, 
and other acts diſabled perſons not taking, it to be of the 


common council, or to fill any office of truſt in the city of 


"London, or to practiſe, or ſolicit, in any of the courts of law. 


See the table prefixed to the collection of Scobel. On the 
roth of June 1643, the archbiſhop of Canterbury was ſoſ- 


" pended, and his tem poralties ſequeſtered, cob. 42. Lhortly 


after, the Direory was ordered to be uſed in place of the Book 


of Common Prayer, and ſevere penalties were impoſed on ſuch 
as uſed the latter, even in private. And laftly, the archbiſhops 
and biſhops were aboliſhed, and their lands ſettled in truſtees, 
aud fold; and claflical reſbyteries and noon elder- 


ſhips were eſtabliſhed in their place. 1 99» ol, 


139. 165. The toleration act, on the N 4 ds protec- 


tion to diſſenting miniſters who have complied with the re- 


guiſites 0 of the Jaw, and Pore? to them and their 9 
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Diſlenters. 


— themſelves together in a new brotherhood; accοο,j,t 


the chtiſtians who are conformable to the doQArine; go- 


echo; rites and ceremonies of the church'of England, 
to be profane and unmeet for them to join with in chriſ- 
tian profeſſion : let them be excommunicated 19% fact, 
and not teſtored but by the archbiſhop, aſter their repent- 
ance and publick revocation of ſuch their wicked errors, 

- Can. 10! Whoever ſhall affirm, that ſuch miniſters as 
"efuls to ſubſcribe to the form and manner of God's wor- 
ſhip in the church of England- preſcribed i in the commu- 
nion book, and their adherents, ' may truly take unto 
them the name of another church not eſtabliſhed by law; 
and dare preſume to publiſh it, that this their pretended 
church hath of Jong time groaned under the burden of 
certain grievances impoſed upon it, and upon the 'mem- 
ders thereof before mentioned, by the church of England, 
and the orders and conſtitutions therein by law eftabliſh- 
ed: let them be excommunicated, and not teſtoted until 
—4 repent; and publicly revoke - ſuch ee wicked 

nie: 15 
el 11 Whoever (hill affirm or 3 that there 
ate within this realm other meetings, aſſemblies or con- 


pregations of the king' 5 born ſubjects, than ſuch as dy the | 


Jews of this land are held and allowed, which may tightly 
challenge to themſelves the name of ttue and lawful 
chufches : let them be excommunicated, and not reſtored 
but by the atchbiſhop, after his repentanes and A 
vocation! of ſuch his wicked ertors. 

Cu. 12. Whoever ſhall affirm, that it bs: lawfor: for 


any ſort of miniſters and lay perſons, or either of them to 


in together, and make rules, orders, or conftitutions'ih 
uſes ecefiaſtieal; without the king's authority; and Hall 
ſubmit themſelves to be ruled and governed by them: let 
dem de excommunicated: ipſo facto, and not be reſtored 
until they repent, and barten revoke thoſe their wicked 
und anabaptiſtical etrors. | 
Jan. 71, No miniſter ſhall preach or adminiſter the 
holy "communion in any private houſe 7 except it be in 
times of neceſſity, en wy being either ſo impotent, as he 
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the free ei of their religion, The courts of law will alſo 
affiſt them, according to the circumſtances of their caſe, in 
obtaining admiſſion to their offices, or recovering the 4 
of them, where they have been 1 ee Infra 2 
on Thy expoſition of 1 W. c. 18, J. 11, ra 
; M 4 cannot 
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cannot go to the church, or very dangerouſly, ſick, is 
deſirous to be partaker of the holy ſacrament ; upon pain of 
ſuſpenſion for the firſt offence, and excommunication for 
the ſecond. Provided, that houſes are here. reputed far 
private houſes, wherein are no chapels dedicated and alloy. 
ed by the eccleſiaſtical laws of this realm, And provided 
alſo, under the pains before expreſſed, that no chaplains 
da preach or adminiſter the communion in any other places, 
2 but in the ehäpels of the ſaid houſes; and alſo that they do 
the ſame very ſeldom upon ſundays and holidays: ſo that 

both the lords and maſters of the {aid hauſes, and their fa- 

milies, ſhall at other times reſott to their own pariſh 

churches, and thexe receive the holy communion at the leaſt 

Seger. ebnen b i vnok bo en en. 

Can. 7a. No miniſler or mis ſhall, without the 

licence and direction of the biſhopiſſt obtained- under, his 

band. and ſeal, appaint or keep any ſolemn falls,, either 

> publickly or in any private houſes, other than ſuch as by lax 
ares: or by publick authority ſhall, be apppintedi .agr 

ſhall be wittingly preſent at any of them: under pain o 

ſuſpenſion for. the firſt fault, of ex communication for the 
ſecond, and of depoſition from the miniſtry for. the third. 
Neither ſhall any miniſter, not licenſed a5 is aforeſaid, pre» 

\ ſame; to,appoint or bald any meetings-for fermons,, com- 
monly termed: by ſome prophecies or exerciſes, in market 

towns-or; other places; undet the ſaid pains: nor with- 

aut ſuch licence to attempt, upon any pretence whatloever, 

either of poſſeſſiongor obſeſſion, by faſting and prayer, to 

caſt out any de vill or. devils ; under pain of the impyta- 

tiqa of; bmpoſtute or coſenage, and depplition, from - the 

m Windo 10 12% 291413 „ Aam bus oro 0 
Can. 73. Foraſmuch as, all conventieles and ſecret 
meetings of ptieſis and miniſtere, haue ever. been juſtly ac- 
caunted very hortful to the ſtate of the church wherein 
they live; we do ordain, that no prieſts or miniſters of 
the word of God, nor any other perſons, ſhall meet to- 
gether in any private houſe, or elſewhere, to conſult upon 
any matter or coarſe to be taken by them, or upon theit 
motion or direction by any other, which may any way 
tend to the impeaching or depraving of the docttine of the 
church of England, or of the Book of Common Prayer, 
; or of any part of the government and diſcipline now eſta- 
| bliſhed in the church of England; under pain of ex- 

communication iþ/o fatto. Ry | 

Not reſorting . 2. By the 1 El. 2, All perſons ſhall diligently and faith- 
to church, fully, having no lawful or reaſonable excuſe to * 
nk endeavout 
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of ſuch offender. ſ. 4. 6, 
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endeavour themſelves to reſort to their patiſh church or 
chapel, accuſtomed, or upon reaſonable let thereof to 
ſome uſual place where common prayer and ſuch fervice of 


ſhall; be vſed, in ſuch time of let, 75 every fun- 


lay and other days ordained and uied to be kept as holi- 
days, and then and there to abide orderly and ſoberly, dur- 
ing the time of the common prayer, . preaching, or other 
ſervice of God there to be uſed and miniſtred; on pain of 
puniſhment by the cenſures of the church, and alſo, on 
in of forfeiting 12d for every ſuch offence, to be levied 
the churchwardens to the uſe of the poor, of the 
goods, lands and tenements of ſuch offender by way of diſ- 
ueſs. /. 14. | | | 
ag the 23 El. c. 1. Every perſon, above the age of 
ſixteen years, which: ſhall not repair to ſome church, cha- 
pel,-or uſual place of common prayer, but forbear the ſame 
contrary to the 1 El. c. 2;-{hall. forfeit 201 a month; 
and if he ſhall forbear the ſame for twelve months, he ſhall, 
aftes certificate, thereof made in writing into the court of 
king's bench, by the ordinary of the dioceſe, a e 
Mice, or juſtice of the peace of the county where the 
offender ſhall dwell, be bound with two ſureties in 2001 
at leaſt to the good behaviour, and fo to continue bound 
until he da conform. ſ. 5. Run 
And if any perſon or perſons, body politick or corporate, 
ſhall. keep or maintain any ſchoolmaſter, which ſhall not 
repair to church as is aforeſaid, or be allowed by the biſhop 
ot: dinaty of the dioceſe; they ſhall forfeit 101, a, month. 


Provided, that no ſuch ordinary, or their 1 On! 


wake any thing. for the. ſaid allowance, And Juch ſche 
maſter or aacher preſuming to teach conttary to this act, 
Hall he. diſabled sd bea teacher of youth, and be impriſon- 
a far af. „ „ 
(And by the, 29. El. c. 6. Every ſuch affender, in not 18 
pairing to divine ſetvice, but forbearing the 2 5 o 
to che 28 Kl. c. 1. a8 ball thereof be once convicted, 
ſhall, for. every month afterwards until he do conform, 
pay into the exchequer, without any other indictment or 
;convictiqn, in every caſter and michaelmas term, as much 
as ſhall then remain unpaid after ſuch rate of 20 l 2 
month 3 and if default ſhall be made in any part of the 


payment thereof, the queen may, by proceſs out of the 


exctyquer,, ſeigse all the goods and two parts of the lands 
e 


% 


170 


Diſſenters, 


And by the 3 Fa. c. 4. The king may refuſe the 201 
a month, and take two parts of the lands at his option. 
„ eee 

And every perſon who ſhall willingly maintain, retain, 
telieve, keep or harbour in his houſe, any ſervant, ſojourner 
or ſtranger, who ſhall not repair to church, but ſhall for. 
bear the ſame for a month together, not having any reaſon- 
able excule ; ſhall forfeit 101 a month. ſ. 32. | 
And every perſon who ſhall retain or keep in his ſer. 
vice, fee or livery, any perſon who ſnall not repair to church, 
but ſhall forbear the ſame for a month together ;/ ſhall for 
every month he ſhall fo retain, keepor continue in his ſer. 
vice, fee or livery, any ſuch perſon ſo forbearing, knowing 
the ſame, forfeit 10 J. ſ. 33. es c yo bn 
Provided that this ſhall not extend to puniſh or impeach 
any perſon, for keeping his father or mother, wanting 

without fraud or covin) other habitation, or ſufficient 
Maintenance. ſ. 344. ee 10 
And by the 21 Far. c. 4. Actions againſt perſons for 
not frequenting the church and hearing divine ſervice, 
mall be laid in any county at thepl eaſure of the informer, 


. 
% 


N 
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3. By the 35 El. c. 1. If any perſon above the age of 


ſixteen years, which ſhall obſtinately refuſe to repair to 


ſome church, chapel or uſual place of common prayer, to 
hear divine ſervice, and ſhall forbear' the ſame by the 


ſpace of a month next after without any lawful cauſe, 
'ſhall, by printing, writing, or expreſs words or ſpeeches; ad- 
viſedly or purpoſely pradtiſe or go about to move or per- 
ſuade any perſon to deny, withſtand or impugn her me- 
jeſty's power and authotity in cauſes eccleſiaſtical, united 
and annexed to the imperial crown of this realm; or to 
that end or purpoſe ſhall adviſedly and maliciouſly move 
ot perſuade any perſon to forbear or abſtain from coming 
to church to hear divine ſervice or to receive the com- 


_*munion, or to be preſent at any unlawful aſſemblies, eon- 


venticles or meetings, under colour or pretence of any ſuch 
exerciſe of religion; he ſhall be committed to priſon until 
he ſhall- conform to £0 to church, and make ſubmiſſion 


"as hereafter" is expreſſed. ſ. 1. £ 


Provided, that if he ſhall not within three months after 
conviction ſo conform himſelf and make ſubmiſſion, be- 
ing thereunto required by the biſhop of the dioceſe; or 2 
juflice of the peace, or the miniſter or curate of the _ 
f I 
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then he ſhall, being thereunto warned or required by 'a 
juſtice of the peace, upon his corporal oath before the juſ- 
tices in ſeſſions or at the affizes, abjure this realm of Eng- 
land and all other the queen's dominions for ever, unleſs 
her majeſty ſhall licenſe the party to return; and there- 
upon ſhall depart out of this realm at ſuch have nor port, and 
within ſuch time, as ſhall be affigned by the juſtices before 
whom the abjuration ſhall be made, unleſs he be letted or 
ſtayed by ſuch Jawful and reaſonable cauſes as by the 
common-laws of this realm are allowed in cafes of abju- 
ration for felony: and in ſuch caſes of let or ſtay, then 
within ' ſuch reaſonable and convenient time after, as 
the common law requireth in caſe of abjuration for felo- 
ny: and the juſtices of the peace before whom the abju- 
ration ſhall happen to be made, ſhall cauſe the ſame pre- 
ſently to be entered of record before them, and ſhall certify 
the ſame to the next aſſizes. ſ. 2. | | 

And if he ſhall refuſe to make abjuration, or-after ab- 
juration made ſhall not go to ſuch haven and within ſuch 
time as is before appointed, and from thence depart, or 
after departure ſhall return without her majeſty's ſpecial 
licence; he ſhall be guilty of felony without benefit of 


„ cler 405 .. T- 4, 


But if he ſhall, before he be required to abjure, repair 


to ſome pariſn church on ſome ſunday or other feſtival 
day, and then and there hear divine ſervice, and at ſervice 
time before the ſermon on reading of the goſpel make 
publick and open. ſubmiſſion. and declaration of his con- 
formity, he: ſhall be diſcharged : Which ſubmiffion ſhall 
de in this form, I A. B. do humbly confeſs and ac- 
- knowledge, that I have grievouſly offended: God, in 
„ contemniag her majeſty's godly and lawful government 
„and authority, by abſenting myſelf from church, and 
from hearing divine ſervice, contrary to the god!y laws 
0 and ſtatutes of this realm, and in uſing and frequenting 
* diſordered and unlawful conventicles and aſſemblies, 
„under pretence and colour of exerciſe of religion; and 
* I am heartily ſorry for the ſame; and do acknowledge 
and teſtify in my conſcience, that no other perſon hath, 
ot ought to have, any power or authority over her ma- 
« jeſty; and I do promiſe and proteſt, without any diſ- 
* ſimulation, or any colour or means of any diſpenſation, 
that from henceforth I will from time to time obey and 
perform her majeſty's laws and ſtatutes, in repairing to 
* the church, and hearing divine ſerviee, and do my ut- 
ff termoſt endeayour to maintain and defend the yl 
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Which ſubmiſſion and declaration the miniſter ſhall pre. 
ſently enter in a book to be kept in every pat iſh for that 
purpoſe ; and in ten days ſhall certify the ſame in writ 
ing to the biſhop of the dioceſe. 1. 4, 5, 6. 

Provided, that if after ſubmiſſion ſuch offender ſhall 
fall into relapſe, or eftſoons obſtinate ly refuſe to repair to 
ſome church, chapel, or uſual place of common prayer, to 
hear divine — and ſhall forbear the ſame as aforeſaid, 
or ſhall be preſent at any ſuch alſemblics, conventicles or 
meetings, under colour or pretence of any exetcile of te- 
ligion; he ſhall loſe all benefit of his ſubmiſſion, - ſ. 5, 

* All pains, duties, forfeitures, and payments on this aQ, 
and on the 23 El. c. 1. ſhall be recovered to her majel- 
ty's uſe in any of the courts of record at Weſtminſter, 


ſ. 10. 
Provided, that one third of the penalties by this act 


hal be employed to ſuch charitable uſes, and in ſuch 


manner and form as is directed by the ature of the 29 
BI. c. 6. (that is, for the relief of the poor, as {hall be 
directed by the lord treaſurer, chancellor, and chief barons 
of the exthequer.) ſ. 11 

Provided, that no popyh re cuſant, or feme covert, ſhall. 
be compelled or bound to jure by virtue of big act. 
1. 12. 
Provided, that every perſon that ſhall — by this 
act, or refuſe to abjure — thereunto required as afore- 
aid, {ball forfeit to the queen all his goods and chattels for 
ever, and his lands during life. f. 1 

And by the 7 C. 2. c. 2. All — perſons as ſhall 
take upon them to preach in any unlawful aſſembly, con- 
ventiele or meeting, under colour or pretence of any ex- 
erciſe of religion, contrary to the laws and ſtatutes of this 
kingdom ; ſhall not, unlefs only in paſſing upon the road, 
- come within thve miles of any city or town | corporate, ot 
"borough that ſends burgeſſes to parliament an pain of 
Kol, one third to the king, one-third to the poor, and one 
third to bim that ſhall ſue in any court of record at Welt. 
- minſter, or at the aſſizes or felfions, ſ. 3. 

And it ſhall not be awful for. any perſon ſo te- 


ſtrained, or for any other perſon that ſhall not frequent 
divine ſervice eſtabliſhed by the laws of the kingdom and 
carry bimſelf revetently, decently, and orderly there; to 
teach any poblic or private ſchool, or take any boarders 
or tablers that are taught or inſtrudted by himſelf or an) 
other; — u of gol. ſ. 4. 


7 Provided 


Diſtenters. 
Provided, that if any ſuch perſon fhall without fraud be 
ſerved with any writ, ſubpoena, warrant, or other proceſs, 
whereby his perſonal attendance is required; his obedience 
thereunto ſhall not be conſtrued; an offence. againſt this 
at, ſ. 6. | | 
And by the 22 C. 2. c. 1. If any perſon of the age of 
ſixteen years or upwards, being a ſubject of this realm, 
ſhall be preſent at any aſſembly, conventicle or meeting, 
under colour or pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice 
of the church of England, at which there ſhall be five 
perſons or more aſſembled together, beſides thoſe of the 
houſhold if it be in a houſe where there is a family ; or 
if it be in a houſe, field, or place where there is no family 
inhabiting, then where any five perſons or more are fo aſ- 
ſembled as aforeſaid: it ſhall be lawful for any one or 
more juſtices of the peace, or chief magiſtrate of the place, 
and they are hereby required and enjoined, on proof to 
them made of ſuch offence, either by confeſſion of the 
party, or oath of two witneſſes, or L evidence 
and circumſtance of the fact, to make a record of every 


ſuch offence under hand and ſeal ; which record ſhall be 


a full conviction of every ſuch offender; and thereupon 
they ſhall impoſe on every ſuch offender a fine of 5s for 
ſuch firſt offence : which record and conviction ſhall be 
certified to the next ſeſſions. ſ. 1. 

For the ſecond offence, every ſuch. offender ſhall incur 
the penalty of 106. Which fines for the firſt and ever 
other offence ſhall be levied by diſtreſs end ſale of the ol. 
fender's goods ; or in caſe of the poverty of ſuch offender, 
upon the goods of any other perſon who ſhall be then 
convicted of the like offence at the ſame conventicle, at 
the diſcretion of ſuch juſtice or chief magiſtrate ; fo as the 
ſum.to be levied on any one perſon in caſe of the poverty 
of other offenders, amount not in the whole to above the 
ſum of [10] upon the occaſion of any one meeting: and 
the conſtables, churchwardens, and overſeers of the poor 
reſpectively, ſhall levy the. ſame accordingly, by warrant 
of ſuch juſtice or chief magiſtrate ; and the ſame ſo le- 
vied ſhall be forthwith delivered to ſuch juſtice or chief 
magiſtrate, and by him, diſtributed, one third to the ſheriff 


a the quarter ſeſhons for the king's uſe, one third to 


the poor, and one third to the informer and to ſuch perſon 
and perſons as ſuch juſtice or chief magiſtrate ſhall ap- 
point, having regard to their diligence and induſtry in the 

diſcoveringy 
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diſcovering, diſperſing, and puniſhing of the ſaid conven« 
ticles, - ſ. 2. & 

And evety perſon who ſhall take upon him to preach 
or teach in any ſuch meeting, aſſembly or conventicle, and 


ſhall thereof be convicted as aforeſaid ; ſhall forfeit for ſuch 


firſt offence. 201, to be levied and diſpoſed of 'in man- 
ner aforeſaid: and if the ſaid preacher or teacher ſo con. 
victed be a ſtranger, and his name and habitation not 
known, or is fled and cannot be found, or in the judgment 
of ſuch chief magiſtrate ſhall be thought unable to pay the 
ſame; they ſhall levy the ſame by their warrant upon 
the goods of any ſuch perſons who ſhall be preſent at the 
ſame conventicle: and for every other offence 4ol in like 
manner. f. 3. | | 
And every perſon who ſhall wittingly and willingly ſuf- 
fer any ſuch conventicle, meeting or unlawful- afſembly 
aforeſaid, to be held in his houfe, out-houſe, barn, yard, 
or backſide, and be convicted thereof in manner aforeſaid ; 
ſhall forfeit 201, to be levied in manner aforeſaid upon his 


goods, or in caſe of his poverty or inability as aforeſaid, 


upon the goods of ſuch perſons who ſhall be convicted 
in manner aforeſaid of being preſent at the ſame conven- 
ticle: and the money ſo levied to be diſpoſed in manner 
aforeſaid. ſ. 4. 

Provided, that no perſon ſhall by any clauſe of this act 
be liable to pay above 101 for any one meeting, in regard 
of the poverty of any other perſons. ſ. 5. 

Provided, that in all caſes of this act, where the penalty 
or ſum charged upon any offender exceeds the ſum of 105, 
and ſuch offender ſhall find himſelf aggrieved, it ſhall be 
lawful for him, within one week after the ſaid penalty 
or money charged ſhall be paid or levied, to appeal in writ- 
ing from the perſon or perſons convicting, to the judg- 
ment of the juſtices of the peare in their next quarter 
ſeſſions ; to whom the juſtice or juſtices, chief magiſtrate, 
or alderman, that firſt convicted ſuch offender, ſhall return 
the money levied upon the appellant, and ſhall certify 
under his and their hands and ſeals the evidence upon which 
the conviction paſt, with the whole record thereof, and 
the ſaid appeal : whereupon ſuch offender may plead and 
make defence, and have his trial by a jury thereupon. And 
in cafe ſuch appellant ſhall not proſecute with effect, or if 
upon ſuch trial he ſhall not be acquitted, or judgment paſs 
not for him upon his ſaid appeal; the ſaid juſtices at the 
ſeſſions ſhall give treble coſts againft ſuch offender = 
« | 16 4 444d VYDLLF ©36 WY Ef ' 
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his unjuſt appeal. And no other court whatſoever ſhall in- 
termeddle with any cauſe of appeal upon this act, but they 
ſhall be finally determined in the quarter ſeſſions only. ſ. 6. 

Provided, that upon the delivery of ſuch appeal the 
2ppellant ſhall enter before the perſon convicting into a re- 
cognizance to proſecute the ſaid appeal with effect; who 
ſhall alſo certify the ſame to ſuch ſeſſions: and if no ſuch 
recognizance be entered into, the appeal ſhall be void. ſ. 7. 

And every ſuch appeal ſhall be left with the perſon con- 
victing at the time of making thereof, ſ. 8. 

And the juſtices of the peace and chief magiſtrates reſpec- 
tively, or- conſtables by warrant from any ſuch juſtice 
or chief magiſtrate, ſhall and may with what aid, force and 
aſſiſtance they ſhall think fit, for the, better execution of 
this act, after refuſal or denial to enter, break open and en- 
ter into any houſe or other place, where they ſhall be 
informed any ſuch conventicle is or ſhall be held, as well 
within liberties as without; and take into their cuſtody the 
perſons there unlawfully aſſembled, to the intent they may 
be proceeded againſt according to this act: and the lieute- 
nants or deputy lieutenants, or any commiſſionated officer 
of the militia or other of his majeſty's forces, with ſuch 
troops or companies of horſe and foot; and alſo the ſherifts 
and other magiſtrates and miniſters of juſtice, or any of 
them jointly or ſeverally, with ſuch. other aſſiſtance as 
they ſhall think meet or can get in readineſs with the 
ſooneſt, on certificate made to them teſpectively under the 
hand and ſeal of any one juſtice or chief magiſtrate, of his 
particular information or knowledge of ſuch unlawful meet- 
ing or conventicle held or to be beld in their reſpective 
counties or places, and that he with ſuch aſſiſtance as he can 
get together is not able to ſuppreſs and diſſolve the ſame, 
——ſhall and may, and are hereby required and enjoin- 
ed to repair unto the place where they are ſo held or to be 
held, and by the beſt means they can, to diſſolve, diſſi- 
pate or prevent all ſuch unlawful meetings, and take into 
their cuſtody ſuch and ſo many of the ſaid perſons ſo un- 
lawfully aſſembled as they ſhall think fit, to the intent they 
may be proceeded againſt according to this act. ſ. . 

Provided, that no dwelling houſe of any peer of the 
realm, where he or his wife ſhall be then reſident, ſhall be 
ſearched by virtue of this act, but by immediate warrant 
from his majeſty under his fign-manual, or in the preſence 
of the lieutenant or a deputy lieutenant, or two juſtices of 


the peace, whereof one to be of the quorum, ſ. 10. And 
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And if any conſtable, churchwarden, or overſter of the 
poor, who ſhall know or be credidly informed of an 
fuch meetings or conventicles held within his preeing, 
patiſhes or limits, and ſhall not give information theieof 
to ſome Juſtice of the peace or the chief magiſtrate, and 
endeavour the conviction of the parties according to his 
duty ; but fuch conſtable, churchwarden or overſcer of the 
poor, or zuy perſon lawfully called in aid of the con- 
fable, ſhall wilfully and wittingly omit the performance of 
his duty in the execution of this act, and be thereof con- 
victed in manner aforeſaid ; he ſhall forfeit 51, to de levied 
and diſpoſed as aforefaid : and if any juſtice of the peace or 
chief magiſtrate ſha}} wilfully and wittingly omit che per. 
formance of his duty in the execution of this act; he ſhall 
forfeit oo, half to the informer, to be recovered in any 
of his pw courts at Weſtminſter. f. 11. . 

And if any perſon be at any time ſued for putting in 
execution any of the powers contained in this act, other- 
wiſe than upon appeal allowed by this act; he may plead 
the general iſſue, and give the ſpecial matter in evidence; 
and if the plaintiff be nonſuit, or a verdict paſs for the de- 
fendant, or if the plaintiff diſcontinue his action, or if upon 
demurrer judgment be given for the defendant, every ſuch 
defendant ſhall have his full treble coſts; . 12. berg 

And this act, and all clauſes therein contained, ſhall be 
conftrued moſt largely and beneficially ſor the ſuppreſling 
of conventicles, and for the e and encourage- 
ment of all perſons to be employed in the execution here- 
of: and no record, warrant, or mittimus to be made by 
virtue of this act, or any proceedings thereupon, ſhalj be 
reverſed, avoided, or any way impeached, by teaſon of any 
default in form. And in caſe any perſon offending againtt 
this act, Mall be an inhabitant in any other county or cor- 
poration, or fly into another county or ' corporation, after 
the offence committed; the juſtice or chief magiſtrate be- 
fore whom he ſhall be convicted as aforeſaid; ſhall certify 
the ſame under his hand end ſeal, to any juſtice of the peace 
or chief magiſtrate of ſuch other county or corporation 
- Wherein the ſaid perſon is an inhabitant or is fled into, 
who ſhall levy the penalty as fully as the other juſtice might 
© Have done in caſe he had been an inhabitant where the of- 
fence was committed, ſ. 13. 45 N DI 
Provided, that no perſon ſhall be puniſhed for any of- 
fence againſt this act, unleſs he be proſecuted within three 
months after the offence committed. And 'no' perſon — 


9 


©" *T SF ww wm” = =” ww IX STF 


—— a 5 TY way 09. 


Difſenters; 


ſhall be puniſhed for any offence by virtue of this act, ſhall 


be puniſhed for the ſame by virtue of any other act of law - 


whatſoever. ſ. 14. 
And the aldermen of London ſhall have the ſame power 


to execute this act there, as the juſtices of the peace elſe- 
where, £ I 5» 1 

If the perſon convicted as aforeſaid be a feme covert, 
cohabiting with her huſband ; the penalties of 5s and tos 
as aforeſaid, ſhall be levied upon the goods of her huſband, 
ſ. 16, 

Provided, that no peer of the realm ſhall be attached or 
impriſoned by this act, . 17. | 

Provided, that nothing in this act ſhall extend to invali- 


date or make void the king's ſupremacy in eccleſiaſtical 


affairs; but that he may exerciſe and enjoy all powers and 
authority in eccleſiaſtical affairs, as he might have done 
before. ſ. 18. 
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4. By the 13 & 14 C. 2. c. 4. No perſon ſhall pre- Sa crament. 


ſume to conſecrate and adminiſter the ſacrament of the 
Lord's ſupper, before he ſhall be ordained prieſt according 
to the manner of the church of England ; on pain of 1001, 
half to the king, and half to be equally divided between 
the poor and him who ſhall ſue in any of his majeſty's 
courts of record, ſ. 14. : | 
And by the 13 C. 2. fl. 2. c. 1. No perſon ſhall be 
placed, elected, or.choſen, into the office of mayor, alderman, 
recotder, bailiff, town clerk, common council man, or 
other office of magiſtracy, or place of truſt or other em- 
ployment relating to or concerning the government of any 
of the cities, corporations, boroughs, cinque ports, and their 
members, and other port towns within this realm, that ſhall 
not have within one year next before ſuch election or 
choice taken the ſacrament of the Lord's ſupper, according 
to the rites of the church of England; and in default 
thereof, every ſuch placing, election, and choice is hereby 
declared to be void, ſ. 12. (5) | 
5. By 


— 


— 


(5) By 5 G. 1. c. 6. § 3. a proſecution upon this ſtatute, 
to ouſt the party elected 10to a corporate office, muſt be com- 
menced within fix months after the election, and proſecuted 
without wilful delay ; and the oath and declaration required 
by the ſtat, 13 C. 2. are repealed. The following caſes have 
lately occurred upon this ſubject. Rex v. Brown and two others, 


Lad. 29 C. 3. B. R. A rule was obtained for an information 
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in nature of guo warrante againſt the defendants, as common 
councilmen of York, to ſhew by what authority they claimed 
to be ſuch; they not having received the ſacrament within 1; 


their election. Againſt the rule it was ſaid, that if the court 


- juſtitiz, but diſcretionary, no cafe could occur where that 


_ away, and the defendants, in this particular caſe, had been 


| they bad no opportuvity of going through the previous forms 


' but we are now called upon to pare away the proviſions of i, 


, turb the local peace of corporations, it is right to inquire jato 


no objection that the party applying is not a member of (le 


h 
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5. By the 3 J. c. 5. no recuſant convict ſhall pradliſe 8 
the common or civil law, or phyſic, nor ſhall be judge, at 
| miniſter, 


months previous to their election, under 13 Car. 2. fl. 2. c. 1, 
and the proſecution being commenced within ſix months after 


thought the granting of theſe informations was not ex dilin 


diſcretion might more properly be exerciſed than the preſent, 
For the neceſſity of the ſtatute in queſtion had long been done 


elected without their knowledge, and in their abſence, ſo that 


with a view to their elections, and by their affidavits they ſtate 
 vnequivocally that they are members of the church of Eng. 
land. Applications of this ſort are certainly to the diſcretion 
of the court, becauſe the ſubject is obliged to aſk leave of the 
court to file his information; and a refuſal to grant leave on 
this ground will not operate as a repeal of the ſtat. of Ca- 
becauſe if any publick inconvenience is likely to ariſe fron 
the omiſſion in queſtion, it is ſtill open to the attorney-general 
to proſecute if he pleaſes. Beſides it does not appear here, 
that the party making the application has any connection with 
| the corporation, upon which ground the court refuſed to it- 
terfere in the caſe of the King v. Stacey, 1 F. Rep. 1. 

Lord Kenyen, Ch. 7. I think we are bound to grant this 
information. The law has ſaid that the magiſtracy of the 
country ſhall be in the hands of thoſe who profeſs the religion 
of the church of England. This law has been reviſed and 
ſoftened don, ſince the acceſſion of the houſe of Hanover; 


ſtill more than the legiſlature have thought fit to do. 
Afphurſt, J. Wher* the application is made merely to di. 


the motives of the party, to fee how far he is connected with 
the corporation. But the ground on which this application is 
made, is to enforce a general act of parliament, which it. 
tereſts all the corporations in the kiogdom, and therefore it i 


corporation, Another reaſon why we may more ſafely inter 
fere in this caſe, is becauſe this application does not tend to: 
diffolvtion of tte corporation. ; | 
f Buller and Greſe, Juſtices, aſſenting, the rule was made abſo- 
ute. | 

The 
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miniſter, clerk or ſteward, or other officer, in any court, or 
any officer in the army or navy; on pain of 166}, half to 
35 "7: 73 "OO 


— — 


The King againſt Smith, Hil. 30 G. 3. A rule having 
been obtained to ſhew cauſe why an information in the nature 
of quo warranto ſhould not be granted againſt the defendant 


to thew by what authority he claimed to be mayor of Natting- 
Lam, upon the ground of his not having taken the ſacrament, 


according to the rites of the church of England, within one 
year next before his election. It was objected to the propriety 
of this application from the relators, that they were members 
of the corporation, who had concurred in the election of the 
defendant, and therefore ought not to be permitted to impeach 
it, But per Lord Kenyon, Ch. F. The rule under which the de- 
ſendant attempts to ſhelter himſelf from the preſent appli- 
cation, holds very properly in caſes where the electors concur 
in the election of the defendant, knowing of a defect in the 
form of conducting it: but this is a different caſe; here the 
deſect is a latent one, ariſing from the omiſſion of an act 


which the legiſlature have poſitively required to be done be- 


fore any perſon is elected into a corporate office, And by 

the court the rule was made abſolute. 3 T. Rep. 573, 574. 
An information in the nature of a quo warrants, however, 

cannot be obtained except the defendant have actually entered 


© upon his office; a mere claim of the franchiſe is not ſufficient 


ground for ſuch proceedings, though if che defendant refuſe 


to take upon himſelf an office to which he bas been duly 


elected, the court will perbaps grant a criminal information 
againſt him. 

Tte King againſt Whitwell, Mich. 33 G. 3. 5 T. Rep. 85. 
was a rule for an information in the nature of a quo warrants 
againſt the defendant for claiming to be ſheriff of Co- 
ventry, the objection to which was that he had not been fworn 
io, or done any act of office whatever. —In ſupport of the rule 
it was ſaid to be ſufficient if a party c/aimed an office to which 
he had been elected. That in the preſent caſe it appeared 
from the affidavits that the defendant had been formerly elect- 
ed to the office, and had tendered himſelf to be (worn in; 
but it was thought not expedient to adminiſter the oath, inaſ- 
much as he had not taken the ſacrament within one year next 
before his election, purſuant to the 13 C5. 2. fl. 2. c. 1. That 
if this application ſhould be refuſed, the coniequeace would 
be, that as the defendant inſiſted on bis election, there could 
be no ſheriff capable of ating for that city ; for that the court 
would not grant a mandamus to the corporation to proceed to 
another election, anleſs there had been a mere colourable 
election, which could not be ſaid to be the caſe here. Thar 
if the court were not now to interpoſe, the defeadant would, 
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the king, and half to bim that ſhall ſue in any of the king', 
courts bf record. ſ. 8. 
6. By the 3 J. c. 5. If the children of any ſubject (the 
ſaid children not being ſoldiers, mariners, merchants, ot 
their apprentices or fectors) ſhall, to prevent their good 
education in England, or for any other cauſe, be ſent or 
go beyond ſeas, without licence of the king or fix of the 
privy council (whereof the principal ſecretary to be one); 
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after the expiration of fix mom ths from the time of his elec. 
tion, take upon himſelf the actual exerciſe of the ofice, 
without 5 the ſacrament; for that he would then be 
rotected by the ſtat. 5 G. 1. c. 6. which enacts that the party 
Foal] incur no forfeiture, &c. unleſs the proſecution be com- 
menced within fix months after the election. It was added, that 
this application had been made in preference to one for a ci. 
minal information againft the defendant, for not taking upon 
him the office which they feared would have been rejected, ſince 
that might have ſubjected him to the penalties of another lay, 
But per Buller, J. (io the abſence of Lord Kenyon, Ch. J. 
No inſtance has been produced in which the court have granted 
an information in nature of guo wwarrants, where the party 
againſt whom it was applied for has not been in the attual 
poſſeſſion of the office. No ſuch inſtance can have happened; 
and all the caſes cited are the other way. In Rex v. Pon/only, 
Say. 245+ 247- Bull. N. P. 211. the court expreſsly belt 
that there muſt be a «»/cr as well as a claim in order 1 
found ſuch an 2 This is evident from the ven 
nature of the caſe. The defendant does not now claim to 
exerciſe his office of ſheriff; he merely claims a right to take 
the oaths of office, in order that he may be inveſted with 
that corporate character. But until the oaths have bert 
adminiſtered to bim, he does not claim to exerciſe the 
office. It has been faid that the coort ought to grant this 
application, becauſe it is the only retnedy ; for that, under 
theſe circumſtances, they cannot grant a criminal information, 
or a mandamus, Whether they can interfere in the one or the 
other of thoſe modes muſt depend upon the particular ci. 
cCumſtances of the caſe, upon which they will decide when it 
is regularly brought before them; for the preſent it is ſuffc- 
ent to obſerve, that the court Have granted criminal informs. 
tions againſt perſons for not _ upon them offices to which 
they have been legally elected. 1 remember the caſe of the 


King v. Brown, tried before me at Liverpool upon that ver 
ground. But certainly the court cangot entertain ſuch at 
2pplication as the preſent, no »/er by the defendant hario? 
been pretended, Mr, 7u/tice Gro/e concarring, the rule uu 
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ſuch child ſhall take no benefit by any gift, conveyance, 
deſcent, deviſe, or otherwiſe, of any lands or goods, until 
he conform. ſ. 16. | 


7. Arundel. It ſhall be publickly taught and preached Wken in per- 
by all, that in judicial matters, oaths may be lawfully taken. ticu 


Lind. 298. ; = 
Art. 39. As we confeſs, that vain and raſh ſwearing is 
forbidden chriſtian men by our Lord Jeſus Chriſt, and James 
his apoſtle z ſo we judge, that chriſtian religion doth not 
hibit, but that a man may ſwear when the magiſtrate 
requireth, in a cauſe of faith and charity, ſo it be done ac- 
corcing to the prophet's teaching, in juſtice, judgment, and 
truth, 3h 
The unlawfulneſs of taking an oath, though before a 


judge, was one of the tenets of the old anabaptiſts; againſt 


whom therefore firſt the foregoing conſtitution, and after 
that this article was made; long before the quakers had 
either name. or being. But becauſe they who at preſent go 
under the name of anabaptiſts have quitted the doctrine, 
and the people called quakers have taken it up, it is judged 
moſt proper to inſert the ſame here, under the law relating 


to quakers, Gb. 510, 511. 


Again; by the 5 El. c. 1. If any perſon ſhall refuſe to 


take the oaths of allegiance and ſupremacy lawfully ten- 
dered, be ſhall incur a premunire, ſ. 8. 


And by the 13 & 14 C. 2. c. 1. Whereas certain per- 


ſons, under the name of quakers and other names of ſe- 
paration, have taken up and maintained ſundry dangerous 
opinions and tenets, and (amongſt others} that the raking 
of an oath in any cauſe whatſoever, although before a lawful 
magiſtrate, is altogether unlawful, and. contrary to the word 
of God; and the ſaid perions do daily refuſe to take an 
oath, though lawfully tendred, whereby it often happens 
that the truth is wholly. ſuppreſſed, and the adminiftration 
of juſtice much obſtructed; and whereas the ſaid perſons, 
under pretence of religious worſhip, do often aſſemble 
themſelves together in great numbers in ſeveral parts of 
this realm, to the great endangering of the publick peace 
and ſafety, and to the terror of the people, by maintaining 
a ſecret and ſtrict correſpondence amongſt themſelves, and 
in the mean time ſeparating and dividing themſelves from 
the reſt of his majeſty's good and loyal ſubjects, and from 
the public congtegations and uſual places of divine wor- 
ſhip; for the redrefſing therefore, and preventing the many 
miſchiefs and dangers that may ariſe by ſuch dangerous 
lenets and ſuch unlawful aſſemblies, it is enacted, __ 
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if any perſon who maintaineth that the taking of an oath in 
any caſe whatſoever (although before a lawful magiſtrate) 
is altogether unlawful and contrary to the word of God, 


wy - (hall wilfully and obſtinately refuſe to take an oath, where 


by the Jaws of the realm he ſhall be bound to take the 
ſame, being lawfully and duly tendred ; or ſhall endeavour 
to. perſuade any other perſon to whom any ſuch oath ſhall 
in like, manner be duly, and lawfully 'tendred,'to refuſe and 
forbear the taking of the ſame; or ſhall by printing, writing, 


- or. otherwiſe, go about to maintain and defend, that the 


taking of an oath in any caſe whatſoever'is altogether un- 
lawful; and if che ſaid perfons commonly called quakers, 

all depart_ from the places of their ſeveral habitation, 
and aſſemble themſelves to the number of five or more, of 
the age of ſixteen years ot upwards, at any one time in any 
one place, under pretence of joining in relſgious worſhip, 
not authorized by the laws of this realm: In every ſuch 
caſe the party ſo offending, being convict by verdict of 
twelve men, or confeffion, of by the notorious evidence of 


the. fact, ſhall forfeit to the king for the firſt offence a ſum 


not exceeding 51, for the ſecond offence a ſum not exceed- 
ing 101, to be levied by diſtreſs and Yale by warrant of 
the parties before whom the offender ſhall be convicted; 


and for want of ſuch diſtreſs or non-payment of the penalty 


within; one week of the conviQion, the ſaid party ſhall 
for the firſt offence be committed to the common gaol or 
bouſe of cortection for the ſpace of three months, and for 
the ſecond offence during ſix months, there to be kept to 
hard labour: which ſaid penalties ſhall be employed for 
the increaſe of the ſtock of the houſe of correction to which 


they ſhall be committed, and providing materials to ſet them 


on work; and for the third offence, every ſuch perſon 
ſhall abjure the realm ; or otherwiſe his majeſty may order 
him to be tranſported to any of his majeſty's plantations 
beyond the ſeas, ſ. 1,2. 

And the juſtices of aſſize, and juſtices of the peace, in 
their open and general ſeſſions, ſhall have power to in- 
quite of, hear, and determine the ſame, and make proceſs 
for the execution thereof, as they may do in caſes of 
treſpaſs. 1. 3. 

And any juſtice of the peace, or mayor of a corporation, 
may commit to the common gaol, or bind over with ſufi- 
cient ſureties to the quarter ſeflions, any perſon offending 
in the premiſes, in order to his conviction. ſ. 4. | 


Provided, that if any perſen after conviction ſhall take | 


ſuch oaths for which he ſtands committed, and ſhall alſo give 
ſecurity 
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ſecurity that he will forbear to meet in any ſuch unlawful 
aſſembly; he ſhall be diſcharged, - ſ. 5, 


8. The tenets of the old anabaptiſts were, that in- Anabaptifts in 
fants ought not to be baptized ; and if they be baptized, P-t:cular, 


that they ought to be rebap!ized when they come to law- 
fol age; that it is not lawful for a chriſtian man to bear 
office or rule in the commonwealth; that no man's laws 
ought to be obeyed; that it is not lawful for a chriſtian man 
to take an oath before any judge; that Chriſt tobk no 
bodily ſubſtance of the bleſſed virgin; that finners after” 
baptiſm cannot be reſtored by repentance ; that all things 
be or ought to be common, and nothing ſeveral: all which 
were excepted out of the general pardons of the 32 H. 8. 
c. 49. and the 3 & 4 Ed. 6. c. 24. * i 

Art. 16. Not every deadly fin willingly committed after 
baptiſm, is fin againſt the Holy Ghoſt and unpardonable. 
Wherefore the grant of repentance is not to be denied to 
ſuch as fall into fin after * After we have received 
the Holy Ghoſt, we may depart from grace given and fall 
into fin, and by the grace of God we may ariſe again, and 
amend our lives. And therefore they are to be condemned; 
which ſay they can no more fin as long as they live here, 
or deny the place of forgiveneſs to ſuch ag truly repent. ' 

Art. 27. The baptiſm of young children is in any wiſe 
to be retained in the church, as moſt agreeable to the in- 
ſtitution of Chriſt, | MN en 

Preface to the book of Commen Prayer. It was thought 
convenient, that an office ſhould be added for the'baptifm' 
of ſuch as are of ripers years; which altho” not ſo neceſſary 
when the former book was compiled, yet by the grouth of 
anabaptiſm, through the licentiouſneſs of the late times 
crept amongſt us, it is now become neceſſary. os 

Art. 37. The laws of the realm may puniſh chriſtian 
men with death, for heinous and grievous offences. 

And by the fame article; It is lawful. for chriſtian men, 
at the commandment of the magiſtrate, to wear weapons, 
and ſerve in the wars. | 

Art. 38. The riches and goods of chriſtians are not 
common, as touching the right, title, and poſſeſſion of the 
ſame, as certain anabaptiſts do falſely boaſt. Notwirhſtand- 
ing, every man ought, of ſuch things as he poſſeſſeth, 
liberally to give alms to the poor, according to his ability. 


„ II. Heu 
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II. How far mitigated by the att of toleration, and 
| otber alls. 


By the 1 W. c. 18. it is enaQed as followeth : 

Foraſmucb as ſome eaſe to ſcrupulaus conſciences in the exer. 
ciſe of religion, may be an effettual means to unite their majeflies 
proteſlant ſubjecis in interefl and aſfection ; it is enafted, that 
neither the ſlatute of the 23 El. c. 1. nor the 9 of the 
29 El. c. 6, nor the 1 El. c. 2.1. 14. nor the 3 J. c. 4. 
nar the 3 J. c. 5. nor any other law or flatute of this realm 
made againſt papiſii or popiſb recuſants (except the 25 Car. 2. 
c. 2. and the 30 Car. 2. ſt. 2. c. 1. ) Shall be conflrued 10 
extend to any perſon diſſenting from the church of England, 
that ſhall take the oaths of allegiance and ſupremacy, and make 
and ſubſcribe the declaration againſt papery of the 30 Car. 2. 
ſt. 2. c. 1. Which oaths and declaration the juſtices of th: 
peace at the general ſeſſions of the peace to be held far the 
county or place where ſuch perſon ſha'l live, are hereby required 
to tender and adminiſter to ſuch perſons as fhall offer themſelves 
to take, make, and 1 * the ſame, and thereof to keep a.rt- 
gifler : and none of the perſons aforeſaid ſball give or pay, 41 
any fee gr reward, to any officer or officers belonging to the 
court aforeſaid, above the ſum of 6d, nor that mare than 
once, for the entring of his taking the ſaid oaths and making 
and ſubſcribing the ſaid declaration; nor above the further ſum 
of 6d for any certificate of the ſame to be made out and ſirned 

by the officers of the ſaid court, ſ. 1, 2. | 
And all and every perſon and perſons that all as dfereſaid 
take the oaths, and make and ſubſcribe the ſaid declaration, 
ſhall. not be liable to any pains, penat..:*, or forfeitures mention- 
ed in the 35 El. c. 1. nor in the 22 Car. 2. c. 1. nor ſhall 
any of the ſaid per ſens be proſecuted in any eccleſiaſtical court, 
far or by reaſan of their non-conforming ta the church of 
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other parochial duties, or any other duties 10 the church or 
mini ler; nor from any proſecut iam in any eccliſiaſtical court, or 
elſewhere, for the fame. > | 

And if any perſon diſſenting from the church of England as 
| ofariſaid, ſhall be choſen or otherwiſe appointed to bear the 
office of high conflable, or petit con l able, churchwarden, over= 
ter of the poor, or any ot her parochial or ward office, and fuch 
perſon ſhall ſcruple to take upon him any of the ſaid offices in 
regard of the oaths, or any other matter or thing required by 
the law to be taken or done in reſpect of ſuch office ; every ſuch 
perſon Hall and may execute ſuch office or employment by a ſuf- 
fictent depuly by him to be provided, that ſhall comply with the 
laws on this behalf. Provided always, the ſaid deputy be 
allnued and approved by ſuch perſon or perſons, in ſuch man- 
ner as ſuch officer or officers reſpectively ſhould by law have 
been allowed and approved. 1. 7. 

And no perſon diſſenting from the church of England, in 
baly orders, or pretended holy orders, or pretending to holy or- 
ders, nor any preacher or teacher of any congregation of di ſent- 
ing prote/lants, that ſhall make and ſubſcribe the declaration 
oforeſaid, and take the ſaid oaths at the general or quarter 
ont of the peace to be held for the county, town, parts or 

rvifion where ſuch perſon lives, and ſhall alſo declare his ap- 
probation of and ſubſcribe the articles of religion mentioned in 
the flatute of the 13 Eliz. c. 12. except the 34th, 35th, and 
zöth, and theſe words of the 20th article, viz. [the church 
hath power to decree rites or ceremonies, and authority 
in controverſies of faith, and yet] all be liable to any of 
the paint or penalties 7 the 17 C. 2. c. 2. nor the penalties 
mentioned in the ſaid act of the 22 C. 2. c. 1. by reaſon of 
preaching at any — of religion ; nor to the penalty of 
1001 by the 13 & 14 C. 2. c. 4. for officiating in any con- 
gregation for the exerciſe of religion permitted and allowed by 
this aft. ſ. 8. | 

Previded always, that the making and ſubſcribing the ſaid 
declaration, and the taking the ſaid oaths, and making the de- 
claration of approbation and ſubſcription ta the ſaid articles, in 
manner 4s * rp at fuch general or quarter ſeſſions of the 
peace, ſhall be then and there entred of record in the ſaid court, 


for which 6d Hall be paid to the clerk of the peace, and no 
more : provided, that ſuch perſon ſhall not at any time preach 
in any place, but with the doors not locked, barred, or bolted as 
aforeſaid, ſ. . . 

And whereas ſame diſſenting preteflants ſcruple the baptizing 
of infants ; it is enatted, that every perſon in pretended holy 
orders, or pretending to holy orders, or preacher or teacher, 
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that Hall ſubſcribe. the aforeſaid articles FA religion, except be. 


e 27th article touch. 


fare excepted, and alſo. except part of t 


ing infant baptiſm, and ſhall taks the ſaid oaths, and make 


and ſubſcribe the, ſaid declaration, in manner aforeſaid, ſhall 
enjoy all the privileges benefits and advantages which any other 
4: [ending munifler as aforeſaid. might have or enjoy by virtue of 
this act. ſ. 10. 

And every teacher or preacher in haly orders, or pretendid 
ha'y orders, that 1s. a miniſter, preacher, or teacher of a cin- 


gregation, that ſhall take the oaths herein required, and make 


and ſubſcribe the declaration afareſaid, and alſo ſubſcribe ſuch 
of the aforeſaid articles of the church of England as are required 
. by this aft in manner aforeſaid, ſhall be thenceforth exempted 
fram ſerving on any jury, or from being choſen or appointed ta 
bear the office of churchwarden, aver feer of the poor, or any 
other parochial or ward Mice, or other office in any hundred of 
any ſhire, city, town, pariſh; diviſion, or wapentake, 1.11. 
And every juſtice of the peace may at any time require any 
perſon that goes to any. meeting fer exerciſe of religion, to make 
and ſubſcribe. the declaraliin aforeſaid, and alſo to take the 
faid oaths, (or. declaration of fidelity berein after mentioned, in 
cafe ſuch perſon ſcruples the taking of an oath, ] and upen re- 
fuſal thereof, be ſhall commit him to priſon without bail, and 
certify his name te the next eien to be held for. that place 
where ſuch perſon then reſides; and if he ſhall there upon a 
fecond tender refuſe to make and. ſubſcribe the declaration afare- 
aid, he ſhall be then and there recorded and from thencefarth 


taken for. a papiſh recuſant convict, and incur all the penaltics - 


of all the aforeſaid laws, ſ. 12. | ' 
And whereas there are certain ather perſons, diſſenters from 
the church of England, wha ſcruple the taking of any oath ; 
it ii enabled, that every ſuch, perſon ſhall make and ſubſcribe 
the declaratian aforeſaid, and alfa a declaration of fidelity, and 
ſubſcribe a profeſſion of their chriſtian belief, I hich decla- 
ratisns and ſubſcripticn /ball he made and entred of record at 
the general quarter ſeſſtons of the peace for the place where 
ſuch per ſan reſides. And. every ſuch perſon that, hall make 
and ſubſcribe the twa declarations and profeſſion afereſaid, le- 
ing thereunta required, Pall be exempted from all the pains 
and penalties of all the aforementioned flatutes made againſ1 
pepiſb recuſants or proteflant nan-con for miſis, and alſo from the 
penalties of the 5 El. c. 1. and 13 & 14 C 2 c. 1. con- 
cerning the taking of oaths ; and ſhall enjay all ather the be- 
nefits, pri uileges, and advantages, under the like limitations, 
proviſoes, and conditions, which any othir diſſenters ſhould or 
ought to enjoy by virtue of this act. ſ. 13. 1 
1 


Diſſenters. 


And if any perſon ſhall refuſe to tate the ſaid oaths, oben 
tendred to him, which every juſtice of the peace is hereby im- 


red to de; ſuch perſon ſhall not be admitted to mate and 


ubſeribe the two declarattons aforeſatd, tho required thrreunts 
tither before a juſtice of the peace, or at the ſeſſions before or 
ofter any convittion of popiſh recuſancy as aforeſutd, unleſs fach 
erſon can, within thirty- one days after ſuch tender of the de- 


tlarations to him, produce two ſufficient proteftant witneſſes to 
1flify upon oath that they believe him to be a proteſtant difjenter, - 


or'a certificate under the hands of four proteflants who. are 


conformable to the church of England, or have taken the auth 


and ſubſ.ribed the declaration abvve mentioned, and ſhall alfe 


produce @ certificate under the hands and ſeals of fix or ade. 


ſufficient men of the congregation to whith hq belongs, owning 
him ſor one of them. 1. 14. | 
Provided, that until ſuch certificate under the hands of fix 
of bis congregation as aforeſaid be produced, and two proteſiant- 
witneſſes come to aiteft his being a proteſtant di ſſenter, or a 
certificate under the hands ef four proteflants as afureſaid be 
produced, the juſtice ſhall take a recagnixance toith tus furmies 
in the penal. ſum of gol. for his producing the fame; and 
if be cannot give ſuch ſecurity, ſhall commit bim to priſon” 
until be hath produced fuch certificates, or tius witneſſes as 
aforeſaid. 1. 15. | | ws 
rovided ai/ways, that all the laws made and provided for 
the fr equenting of divine ſervice on the Lord's day, ſhall be ftill 
in force, and executed againſt all perſons that offend againſt 
the ſaid laws, except ſuch perſons come to ſome congregation or 
aſſembly of religious worſhip, allowed or permitted by this act. 
6 1 21 . 454444 


16. | 
' "Provided; that nothing in this act ſhall be confirued to e- 


tend to give any eaſe, benefit, or advantage to any papiſl or po- 


fiſh recuſant what ſorver ; or to any perſon that Hall deny in 
his preaching or writing the dictrine of the bleſſed Trinity, as 
it is declared in the aforeſaid articles of religion. ſ. 17, | 


Provided, that if any perſon all willingly and of purpoſe, 


malicioufly or contemptuouſly come into any cathedral or pariſh 
church, chapel, or other congregation permitted by this act, and 
diſquiet or diflurb the ſame, or miſuſe any preacher or teacher ; 
be ſhall upon proof thereof before any juſſ ice of the peace by tw» 
witneſſes, find 1wo ſureties to be bound by recognizance in the 
penal ſum of gol. and in default of ſuch ſureties ſhall be com- 
mitted to priſon till the next ſeſſions; and upon conviction of the 
ſaid offence at the ſaid ſeſſians, ſhall ſuffer the pain and penalty 
of 201 to the king. 1. 18. 


Provided 
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Provided always, that no congregation or aſſembly for xii. 
gious worſhip ſhall be permitted or allowed by this aft, until 
the place of ſuch meeting ſhall be certified to the biſhop of the 
dioceſe, or to the archdeacon of the archdeaconry, or to the Juſe 
tices of the peace at the general or quarter ſeſſions of the peace 
for the county, city, or place in which ſuch meeting ball be held, 
and regiflered in the ſaid biſhop's or archdeacon's court rejpec- 
tively, or recorded at the ſaid ſeſſions ; the regiſter or clerk of 
the peace whereof reſpectively, is hereby required ta regiſter the 
ſame,” and to give certificate theresf to ſuch perſon as ſhall de- 
mand the ſame : for which there ſhall be no greater fee nor re- 
ward taken than the ſum of Od. 1. 19. 

8. 2. Nor any other law or ſtatute F this realm mags 
againſt papiſis or popiſh recuſants] Which are ſpecially in- 
ſerted under the title Popery, 

- Except the 25 C. 2 c. 2. and the 30 C. 2. ſt. 2. c. I.] 
Which ſaid ſtatute of the 25 C. 2. c. 2. requites that 
perſons admitted to temporal offices ſhall receive the ſacra- 
ment according to the uſage of the church of England, and 
ſubſcribe the declaration againſt tranſubſtantiation. | 

And the ſaid ſtatute of the 30 C. 2. |. 2. c. 1. diſables 
perſons from ſitting in either houſe of parliament or. com» 
ing to court, who ſhall not ſubſcribe the declaration againit 

pery therein mentioned. 

Shall be conſirusd to extend te any perſon or perſons diſſent- 
ing from the church of England, that ſhall take the oaths) In 
the judgment given againſt Lartusod, H. 6 I. it was 


declared by the court, that the defendant ſhould at firſt 


have . pleaded in bar, that he was a diſſenter from the 
church, and then brought himſelf within the compaſs cf 
the act of indulgence; of which the court cannot take any 
notice, becauſe it is a private act; for before it was made, 
the law did not take any notice of prote/lant diſſenters, but 
only of diſſenters from the church in general: beſides, it 
is an act which doth not extend to all ſorts of proteſtant 
diſſenters, but only to ſuch who ſhall qualify themſelves as 

therein is preſcribed. 4 Mod. 274. 8 | 
Difſenting from the church of England] In the caſe of Dr. 
Trebec and Keith, Feb. 12, 1742. Mr. Keith, «miniſter 
of May-fair chapel, which was a chapel of eaſe to St. 
George's pariſh, Hanover-ſquare, of which the plaintiff 
was rector, being cited into the biſhop of London's court, 
for officiating as a clergyman of the church of England, 
without being licenſed by the biſhop, and having been de- 
nounced excommunicate forty days, for contumacy and 
contempt of the eccleſiaſtical laws; upon the * cer- 
| ificate 
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tificate into chancery of this fact, the writ de excommu- 
nicato capiendo iſſued. It was moved to quaſh the writ, 
and one of the ſuggeſtions was, that Mr. Keith is within 
the toleration act. But by the lord chancellor Hardwicke, 
The act of toleration was made to protect perſons of ten- 
der conſciences, and to exempt them from penalties; but 
to extend it to clergymen of the church of England, who 
act contrary to the rules and diſcipline of the church, 
would introduce the utmoſt confuſion, —And the excep- 
tion was over-ruled. 2 Atkyns, 498. 

That ſhall tate the oaths) And by the 10 An. c. 2. If any 
perſon diſſenting from the church of England (not in 
holy orders, or pretended holy orders, or pretending to 
holy orders, nor any preacher or teacher of anycongregation) 
who ſhould have been intitled to the benefit of the tolera- 
tion act if he had duly taken and ſubſcribed the oaths 
and declaration, or otherwiſe qualified himſelf as required by 
the ſaid act, and ſhall be proſecuted upon any of the penal 
ſtatutes from which proteſtant diſſenters are exempted by 
the ſaid a&t,—ſha!l at any time during ſuch proſecution, 
take and ſublcribe the ſaid oaths and declaration, or being of 
the people called quakers, ſhall make andſubſcribe the afore- 
ſaid declaration and alſo the declaration of fidelity, 
and ſubſcribe the proſeſſion of their chriſtian belief, 
according to the ſaid act, or before any two juſtices of the 
peace (who ſhall take and return the ſame to the nexc 
quarter ſeſſians to be there recorded) ; ſuch perſon ſhall be 
entitled to the benefit of the ſaid act, as fully as if he had 
duly qualificd himſelf within the time preſcribed by the ſaid 
at, and ſhall be thenceforth exempted and diſcharged 
from all the penalties and forfeitures incurred by force of 
any of the aforeſaid penal ſtatutes. ſ. 8. 

That ſhall! take the oath of allegtance and ſupremacy, and 
make and ſubſcribe the declaration againſſ popery] Which oaths 
and declaration are inſerted under the title Daths. 

Fer the county or place where ſuch perſon ſhall tive] And by 
the 10 An. c. 2. Any preacher or teacher of any con- 
gregation of diſſenting proteſtanis, duly qualified according 
to the ſaid act, ſhall be allowed to officiate in any con- 
gregation, altho' the ſame be not in the county wherein he 
was fo qualified; provided that the ſaid congregation or 
place of meeting hath been duly certified, and regiſtered or 
recorded according to the ſaid act: and ſuch preacher or 
teacher ſhall, if required, produce a certificate of bis 
having fo qualified himſelf under the hand of the clerk. of 

| the 
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-the peace; and ſhall alſo before any juſtice of the peace 
of the county or place whete he ſhall officiate, make and 
ſubſcribe ſuch declaration, and take ſuch oaths as are 
mentioned in the ſaid act, if thereunto required, ſ. g. 

S. 4+ All and every perſon and perſons ſhall nit be liable] 
The ſenſe in this, and in the following ſection where the 
fame words are repeated, is evident enough; but it ſeem- 
eth to be ſomewhat inaccurately expreſſed. 

Shall not be liable to any pains, penalties, or for ſeiturei] 
And the law ſo far favours diſſenters upon the foundation 
of this act, that charities are permitted to be eſtabliſhed for 


the ſupport of d.ſlenting miniſters. As in the caſe of 


the Attorney General and Cock, May 4, 1752. Anne Par- 
tridge by her will deviſed an annuity to the miniſter of a 
- baptiſt meeting houſe in the pariſh of Hemel Hempſtead, 
On an information in the name of the attorney general to 
eſtabliſh this charity, it was urged that the act is not 
merely an act of toleration, but that it reſtores the common 
right of mankind to worſhip God according to their 
- own conſcience, and is agreeable to the policy of inviting 
people to come to trade and live here, and to the policy of 
every man's diſpoſing of his own as he pleaſes. And 


. . the caſe of the Attorney General and Andrews was cited, g 


March, 1748, whercin copyhold Jands, not ſurrendered to 
the uſe of the will, were deviſed for the benefit of quakers; 
and on a bill, the lord chancellor eſtabliſhed it. On 
the other hand it was argued, that this court, before it inter- 
poſes for a charity, will conſider the nature of it, and not 
execute every charity, altho* made on religious principles. 
In the caſe of Mendes D'Cofta againſt D' Pays, Amb. 228. 
Dec. 6,-1743, Elias D' Pays, a Jew, by his will ordered 
12001 to be appropriated for an eſtabliſhment of an aſſembly 
for the teading their holy and divine law for ever: and the 
lord chancellor held it an illegal charity, and ſuch 28 
this court would not inforce.— By Sir Joha Strange, maſter 
df the rolls, for the lord chancellor: This caſe is not now 
to be made a queſtion. Baptiſts are perſons the legiſlature 
looks upon as well as quakers. In the quakers caſe, the 
court went a great way, not only countenancing it as a 
good charitable ule, but ſupplying the want of ſurrender to 
the uſe of the will. The Jew. caſe was different: the 
lord chancellor held it an illegal charity, becauſe it was not 
for the ſupport or encouragement of any denomination of 
. .ichriſtians, but for the propagation of the Jewiſh Jaw io 


- contradiction to the chriſtian religion, which is part - 
the 
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the law and conſtitution of this kingdom. 2 Yezey, 
(e #8 
75 % And ſhall alſo declare bis approbation y, and ſubſcribe 
the articles of religion] And by the 19 C. 3. c. 44. inti- 
tuled, “ An act for the further relief of proteſtant diſ- 
« ſenting miniſters and ſchoolmaſters,” it is enacted, that 
every perſon diſſenting from the church of England, in 
holy orders, or pretended holy orders, or pretending to 
holy orders, being a preacher or teacher of any congre- 
gation of diſſenting proteſtants, who, if be ſcruples to 
declare his approbation of and ſubſcribe the ſaid articles 
of religion, ſhall take the oaths and make and ſubſcribe 
the declaration againſt popery, required by the act of to- 
Jeration, and ſhall alſo make and ſubſcribe the following 
declaration, ſhall be intitled to all the privileges granted 
to proteſtant diſſenting iniſters by the ſaid act of tole- 
ration; that is to ſay, J A. B. do ſolemnly declare, in the 
preſence of Almighty God, that I am à chriſtian and a pro- 
ant, and as ſuch, that I believe that the ſcriptures of the 
old and new teſlament, as commanly received among proteſiant 
thurches, do contain the revealed will of God; and that T ds 
receive the ſame as the rule of my dotirine and practice. And 
the juſtices of the peace, at the general ſeſſions where any 
proteſtant diſſenting miniſter ſhall live, ſhail tender and 
adminiſter to him the ſaid leſt mentioned declaration; and 
he ſhall not pay to any officer of the court more than 6d. 
for his entry of ſuch miniſter's making and ſubſcribing 
the ſaid laſt mentioned declaration, and taking the ſaid 
oaths, and ſubſcribing the declaration againſt popery; nor 
above 6d. for any certificate to be made out and figned by 
ſuch officer. And every ſuch perſon, qualifying himſelf 
as aforeſaid, ſhall be exempted from ſerving in the 
militia. F 
And no diſſenting miniſter, nor any other proteſtant 
diſſenting from the church of England, who ſhall take 
the ſaid oaths, and make and ſubſcribe the ſaid declara- 
tion againſt popery, and the declaration herein before 


— 


— . 


(c) See alſo Arr. Gen. v. Rance, Amb. 422, where a bequeſt 
to the poor, by a French refogee, was ordered to be given to 
por refugees 3 and Waller v. Childs, Ib. 524, where a le- 
gacy for the benefit of poor diſſenting minifters of the goſpel in 
any of the counties in England, ws ordered to be paid to the 
reſpetl ive treafurers of the different denominations of dif. 
ſenters in the kingdom, for the ſupport of the miniſtry in 
general. 
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mentioned, ſhall} be proſecuted in any court whatſoeret 
for teaching and inſtructing youth as a tutor ©: {chyol. 
maſter: provided, that this ſhall not extend to enable any 
perſon difſeoting from the church of Engiand, to hold the 
maſterſhip of any college or ſch ol of royal foundation, 


or of any other endowed college or ſchool for the educa. 


tion of youth, unleſs the ſame ſhall have been funded 


- fince the firſt year of William and Mary, for the imme. 


diate uſe and benefit of proteſtant diſſenters, 

And whereas it hath been doubted whether the ſaid a8 
of toleration is a public or private act, it is hereby de. 
clared, that the ſaid act, and alſo this preſent act, ſhall 
be deemed public acts, and judicially taken notice of as 
ſuch, without ſpecially pleading the ſame, 

S. 11. Preacher or teacher of a congregation] And the 
law ſo far takes notice of them that a mandamus will 
iſſue to admit or reſtore them (4): As in the caſe of K. and 

Barker, 


— — 


(4) A mandamus to admit and a mandamus to reſtore, are 
ured on very different grounds, as will appear by the fol- 
lowing caſe ; from which it may be inferred that the latter 
will got be granted except the party applyiag for it ſhew that 
he has been duly appointed to his office, and has a title to 
retain it, by having complied with the various regulations 
impoſed by law, | ; 

The King againſt Jotham and others, Hil. 30 G. 3. 3 7. 
Rep. 575. A mandamus was applied for to the defendants, 
who were truſtees of a diſſenting meeting houſe at Bradford, 
in Wilts, called the Particular Baptiſts, to reſtore John Lloyd 
to the office of miniſter of the congregation, and to the uſe of 
the pulpir. This application was founded on the affidavits 


of Lloyd and Jotham, ſtating that in July 1787, Lloyd 


received an invitation from 27 perſons of this meeting, on be- 
half of the whole congregation, to accept the office of miniſ- 
ter; in conſequence of which he procured his diſmiſſion from 
another meeting of the ſame ſ:& in Devonſhire, and in De- 
cember following publicly addreſſed the congregation of 
Bradford, and ſignified his acceptance of the office. That 
he had continued to officiate there as miniſter from that time 
till November laſt, when he received a paper from ſome part 
of the congregation, purporting to be a diſmiſſal of him; that 
fince that time the doors had been ſhut againſt him, and tha! 
he had been prevented from performing the functions of his 
miniſtry, although he had offered to anſwer any charges that 
could be brought againſt him. They further ſtated, that there 
was an endowment for the miniſter for the time being, © 


this meetiog-bouſe, and that the defendants were trultees for 
| a N xeceiving 
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Barker, H. 2 G. 3. It was moved for a mandamus to be 


directed to the ſurviving truſtees under a deed of releaſe 
made 


—— 


—— 


receiving the rents and profits thereof for that purpoſe; and 
Lloyd further depoſed, that when he took-upon himſelf the 
office of miniſter, he conceived that the congregation could 
not remove him, without his conſent, unleſs he ſhould miſbchave 
himſelf, but that the appointment was for life: and that ſuch 
was the underitancing of other diſſenting miniſters of the ſame 
communton. 

The counſel who ſhewed cauſe againſt the rule, ſtated from 
their affidavits, that Lloyd had behaved himſelf with great 
impropriety and profaneneſs, and had made his polpit the 
vehicle of perſonal ſlander on many of the congregation ; in 
conſequence of which a ſpecial meeting was held, when 55 
of the congregation (which in the whole conſiſted of leſs than 
100 members) agreed upon his diſmiſſa], which was ſignified 
to him accordingly, And they ſtated an inſtance, 43 years 
ago, of a miniſter —_ diſmiſſed from this meeting-houſe 
for immoral conduct. The affidavits further ſtated that Lloyd 
had not obtained a proper licence, as required by the act of 

liament; and that amongſ that ſect it is held to be abſo- 
— neceſſary, after a miniſter hath been choſeh, that he 
ſhould be ordained by the miniſters of the Baptiſt church, who 
meet once a year for that aud other purpoſes, with which 
form Lloyd had never complied after his election. This lat- 
ter circumſtance was inſiſted on by the counſel againſt the rule 
asa defe@ in Lloyd's title; and they alſo objected to the iſ- 
ſuing of this mandamus, on the ground that he had not ſtated 
in his afidavit, that he had complied with the ſeveral regula- 
tions of the toleration act, by which diſſenting miniſters are 
required to ſubſcribe the declaration therein contained, and 
ſuch of the 29 articles as they do not diſſent from; (or in lien 
thereof the declaration contained in 19 G. 3. c. 44. wide 
ſupra.) In ſupport of the rule it was contended, that it was 
not neceſſary in an application for a mandamus to ſtate with 
ſo much preciſion that all theſe forms had been gone through: 
it was ſofficient to ſtate generally the title of the party mak- 
idg the application, and the wrong for which he ſeeks redreſs. 
Now the party ſtates his election, and that be conſidered it as 
an appointment for life ; bot if there be any doubr, the court 
will give him an opportunity of trying the right which the 


congregation claim to diſpoſſeis him in the manner flated in 


the affidavits. Ia the caſe of the King v. Barker no other 
ground was laid for the mandamus but an affidavit of the en- 
dowment of the paſlorſhip, the election of the claimant by 
a majority in whom the right to elect was veſled, and his re- 
Vor. II. * moval 
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Diſſenters. 


made by one Charles Vinſon to John Enty, a diſſenting 
miniſter at Plymouth, and other truſtees, ſertling a then 
new built meeting hodſe upon the ſaid truſtees, in truſt 
(among other things) to ſuffer the meeting houſe to be 
for the publick worſhip of God, by ſuch congregation of 
proteſtant diſſenters commonly called preſbyterians, as 
ſhould attend the miniſt:y of the ſaid Mr. Enty, or ſuch 
other preſbyterian miniſter as ſhould in his room ſucceſ- 


ſively, in all times coming, be by the members in fellow- 


ſhip of the ſaid or ſuch like congregation regularly and 
fairly chofen and appointed to be the miniſter, preacher, 


or paſtor, to preach in the ſaid meeting; requiring them 


moval from the poſſeſſion by the truſtees ; and the court granted 
the mandamus. But by 

Lord Kenyon, Ch. F, There is no doubt but that a manda- 
mus lies in theſe caſes, where there is an endowment, if a pro- 

r caſe be made out, But it is neceſſary for the party apply- 
10g for a mandamus to be reſtored to any office, to make out a 
prima facie title to ſuch office, and ſhew at leaſt that he has 
complied with all the forms neceſſary to conſtitute his right, 
Here it does not appear that the party applying has gone 
through all thoſe ceremonies which the particular ſect, of 
which he is a member, has made neceſſary. His lordſhip alſo 
ſeemed to thiok that the party applying ſhould have ſhewn his 
compliance with the requiſites of the toleration act. 

Aſphurſt, J. thought the application not ſufficiently founded, 
and that it was not enougl for the complainant to ſtate his 
Juppoſition that he was elected for life ; he ought to have ſhewn 
the grounds of it, And, in oppoſition to this, the other party 
has ſhewn an inſtance in which the congregation exerciſed the 
right of removing the miniſter. | 

Buller, J. The King v. Barker was the caſe of a manda- 
mus io admit, and there is a great difference between that and 
a mandamus 10 reſlore. The former is granted merely to 
enable the party to try his right, without which he would be 
left without any legal remedy. But the court have always 
looked much more firiftly to the right of the party applying 
for a mandamus to be reſtored, In theſe caſes he muſt ſhew a 
prima facie title; for if he has been before regularly admitted, 
he may try his right by bringing an action for money had and 
received ſor the profits. Therefore, in order to entitle himſelf 
to this extraordinary remedy, he muſt lay ſuch facts before the 
court as will warrant them in preſuming that the right is in 
him, whereas here no facts have been ſtated to ſhew the ground 
of his title. Therefore, I am clearly of opinion, that this 
mandamus Qught not to be granted. And Greſe, J. concur- 
ring, the rule was diſcharged. |; 
ay 3 __ 


Dillenters, 

t admit Chriſtopher Mends to the uſe of the pulpit 
thereof, 286 pron miniſter, or preacher there; he the 
{3d Chriſtopher Mends being.duly. elected thereto. The 
counſel, on ſhewing cauſe againſt the, mandamus, con- 
troverted by affidavits the election of Mends, and endea- 
voured to ſupport the eleftion of Mr. Hanmer, whom the 
truſtees had put in poſſeſſion. The majority of the 
congregation ſeemed to be on the fide of Mends. The 
truſtees eſpouſed Hanmer, and meant to maintain him 
with an high hand. There was no colour for the elec- 
tion of Hanmer; and that of Mends was liable to ob- 
jections. This conteſt had raiſed great animoſity, eſpe- 
cially in thoſe who were for Hanmer; and as they 
thought their ſtrength lay in throwing obſtacles in the 
way of any (more eſpecially a ſpeedy) redreſs, as Hanmer 
was upholden and maintained in poſſeſſion by the truſtees ; 
their counſel with great earneſtneſs argued againſt mak- 
ing the rule abſolute for a mandamus, and contended 
that it could not be to admit, when another was in poſ- 

ſeſſion, A mandamus to admit goes no further (they 
ſaid) than to give a legal poſſeſſion, where otherwiſe the 
party would be without remedy, A mandamus to admit 
is only to give a legal, not an actual poſſeſſion; tho” in 
a mandamus to reſtore, the court will go further, But 
here another perſon (Mr. Hanmer) is in poſſeſſion ; and 
Mr. Mends never has been ſo. Here is no legal right. 
And this court cahnot take notice of truſts, ſo as to 
give relief, upon an equitable title only; nor is this gentle- 
man the ce/tui gue tri: but, at moſt, his title is only 
equitable, By lord Mansfield: A mandamus is 2 
prerogative writ, to the aid of which the ſubjeR is in- 
titled, upon a proper caſe previouſly ſhewn to the ſatisfoc- 
tion of the court. It was introduced to prevent diſ- 
order from a failure of juſtice; and ought to be uſed 
upon all occaſions, where the law has eftabliſhed no 
ſpecific remedy, and where in juſtice and good govern- 
ment there ought to be one, Writs of mandamus have 
been granted to admit lecturers, clerks, ſextons, and 
ſcavengers : to reſtore an alderman to precedency, an at- 
torney to practiſe in an inferior court, and the like, Since 
the act of toleration, it ought to be extended to protect 
an endowed paſtor of proteſtant diſſenters from analogy 
and the reaſon of the thing. The right itſelf being re- 
cent, there can be no direct ancient precedent: but 


every caſe of a leQurer, preacher, ſchoolmaſter, curate, 
| "D'S chaplain, 
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Diſlenters. 


chaplain, is in point, The deed is the foundation or 


endowment of the paſtorſhip. The form of the inſtru- 
ment is neceſſarily by way of truſt : for the meeting 
houſe, and the land upon which it ſtands, could not be 
limited to Enty and his ſucceſſors. Many lectureſhips 
and other offices are endowed by truſt deeds, The right 
to the function is the ſubſtance, and draws after it every 
thing elſe as zppurtenant thereto, The power of the 
truſtees is intirely in the nature of an authority to ad- 
mit. The uſe of the meeting houſe and pulpit in this 
caſe follows, by neceſſary conſequence, the right to the 
function of miniſter, preacher, or paſtor; as much as 
the inſignia do the office of a mayor, or the cuſtody of 
the books that of a town clerk. The coart propoſed 
an iſſue to try, whether Mr. Hanmer was or was not 
duly elected; as the cheapeſt and beſt way to put it in, 


The defendants refuſed to have it ſo tried, and their 


counſe] argued ſtrenuouſly againſt granting a mandamus, 
They knew, the election of Hanmer could not be ſup- 
poo upon a trial, The election of Mends ſeemed 
iable to objection as irregular, But if the matter was 
proper for a mandamus, they were aware that in caſe 
neither was elected, the court would iſſue a mandamus to 
proceed to an election; in which caſe, the majority of 
the congregation were inclined to Mends. The truſtees 
therefore obſtinately perſiſted in oppoſing a mandamus 
and refuſing a trial. Lord Mansfield: Every reaſon 
concurs here for granting a mandamus, We have con- 
ſidered the matter fully; and we are all clearly for 
granting it. Here is a function, with emoluments; and 
no ſpecific legal remedy. The right depends upon elec- 
on; which intereſts all the voters. The queſtion 
is of a nature to inflame men's paſſions, The refuſal to 
try the election in a feigned iflue, or proceed to a new 
election, proves a determined purpoſe of violence. Should 
the court deny this remedy, the congregation may be 
tempted to reſiſt force with force. A diſpute, who 
ſhall preach chriſtian charity,” may raiſe implacable 
feuds and animolities, in breach of the public peace, to 
the reproach of government, and the ſcandal of religion. 
To deny this writ, would de putting proteſtant diſſeaters 
and their religious worſhip out of the protection of the 
Jaw. This caſe is intitled to that protection; and can- 
not have it in any other mode, than by granting this 
writ, The defendants have refufed either to go to a new 
, 7 | election, 


Diſſenters. 


elecl ion, or to try it in a feigned iſſue, We were all of 
opinion, when a trial was propoſed to them, that a man- 
damus ovght to iſſue, in caſe of refuſal, Afterwards, 
the parties by agreement came to a new election; and a 
peremptory mandamus was iſſued by conſent of both par- 
ties. Bur. Mansf. 1265. 
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S. 13. Scruple the taking of any oath] And by the 22 Quakers. 


G. 2. c. 46. In all cafes wherein by any act of parliament 
an oath is or ſhall be allowed or required, the folemn af- 
firmation of quakers ſhall be allowed inſtead of ſuch oath, 
although no particular or expreſs provifiin be made for 
that purpoſe in ſuch act: and if any perſon making ſuch 
affirmation ſhall be convicted of having wilfully, falſely, 
and corruptly affirmed or declared any thing, which if the 
ſame had been depoſed upon oath would have amounted 
to wilful and corrupt perjury ; he ſhall ſuffer as in caſes 
of perjury. Provided, that no quaker ſhall by virtue here- 
of be qualified or permitted to give evidence in any cri- 
minal caſes, or to ſerve on juries, or to bear any office of 
profit in the government. / 56, 37. 


But beſides the quakers, there is another ſet not un- morarians, 


like to the quakers in this reſpect, called 1Zoravians, who 
ſcrupling to take an oath have been indulged by the legi- 
ſlature in making a ſolemn affirmation inſtead thereof; it 
being enacted by the 22 C. 2. c. 30. (iatitled, An act for 
encouraging the people known by the name of Unitas fra- 
trum, or united brethren, to ſetile in his majeſty's colonies 
in America) that every perſon being a member of the pro- 
teſtant epiſcopal church, known by the name of Unitas fra- 
trum, or the united breth:in, which church was formerly 
ſettled in Moravia and Bohemia, and are now in Pruſſia. 
Paland, Sileſia, Luſatia, Germany, the United Provinces, 
and alſo in his majeſty's dominions, who ſhall be required 
on any lawful occaſion to take an oath, ſhall, inſtead of 
the uſual form, be permitted to make his folemn affirm-. 
ation, in theſe words, J J. B. de dec are, in the pre- 
& ſence of Almighty God, the witneſs of the truth of what I 
« [;y3.” Which ſhall be of the ſume force and effect in 
all courts of juſtice and other places where by law-an oath 
ſhall be required within the kingdoms of Great B-itain and 
Ireland, and within his mejesy's dominions in Aurica, 
and under the like penalties as for perjury, as if ſuch per- 
ſon had taken an oath in the uſual form. But this not 
to qualify ſuch perſon to give evidence in a criminal cauſc, 
or to ſerve on juries, —And by the ſaid act, every member 
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of the ſaid church or congregation, who ſhall reſide in ay 


of his majeſty's dominions in America, and ſhall be ſummon. 
ed there to bear arms; ſhall be diſcharged from perſona] 
ſervice, on paying the like rate or aſſeſſment in lieu there. 
of, as perſons unable by reaſon of age, ſex or other in. 
firmity.— And to prevent any doubt, whether a perſon 
pretending to be of ſuch congrezation, is actually 3 
member thereof; every perſon who ſhall claim any bene. 
fit of this act, ſhall at the time of ſuch claim produce 3 


certificate ſigned by ſome biſhop of the ſaid church, or 


by the paſtor of ſuch church or congregation who ſhall 
be neareſt to the place where ſuch claim is made: and 
ſuch perſon proving. by his affirmation, or by other legal 
witneſs, that the ſaid certificate was duly executed, and 
alſo affirming that he is actually a member of the ſaid 


church, ſhall be adjudged and deemed accordingly.— And 


that it may be known whether ſuch biſhops and paſtors 
are of the ſaid church ; the advocate of the ſaid church or 
congregation for the time being, ſhall from time to time 
lay before The commiſſioners for trade and plantations, in or- 
der that the ſame may remain in their office, liſts of all 
the biſhops of the ſaid church appointed by them to grant 
certificates, with their hand writing and uſual ſeal; and 
alſo the names, hand writing, and ſeals of the biſhops 
appointed by the ſaid brethren as aforeſaid, and the names 
of ſuch paſtors as ſhall be authorized by the ſaid advocate 
or biſhops to give certificates in any of his majeſty's colo- 
nies in America. 

Declaration of fidelity, and ſubſcribe a profeſſion of their 
chriſtian beli-f ] The forms of which are inſerted under 
ine title Daths. 

Shall enjoy all other the benefits, privileges, and advantages, 


which any other diſſenters ſhauld or ought to enjoy] And the 


rules of their diſcipline ſeem to be allowed, as in the caſe 
of marriages above mentioned, fo alſo in other particulars : 
As in the caſe of X. and Francis Hart, M. 3G. 3. On 
an jnditment for a libel, The proſecutrix, Miſs Mary 
Jerom, was educated among the quakers, at the town of 
Nottingham; her parents, who lived there, being of that 
perſuaſion, There are ſeveral ſeparate congregations of 
quakers in and about this town; and once a month a ge- 
neral aſſembly is held of them all, At theſe monthly 


meetings, they take into conſideration the conduct of ſuch 


of their members, as have not ated conformably to their 
rules; and proceed according to the directien of our Sa- 
| viour 


Diſlenters. 


viour in the 18th chapter of St. Matthew, v. 15th, 16th, 
and 17th*, which they call their diſcipline. If gentle 
admonitions in private have no effect, complaint is made 
to the monthly meeting; from whence a deputation is 
formally ſent, to viſit, and to endeavour to reclaim the 
party offending. And if theſe ſteps prove ineffectual, 
they proceed at laſt to a final ſentence of expulſion; which 
is uſually by ſome inſtrument or paper in writing drawn 
up for that purpoſe, and openly read at one of the meet- 
ings for public worſhip, The perſon employed in this 
ſervice is called the clerk of the meeting; and the wri- 
ting by which the ſociety exclude and diſown as their 
member the delinquent, generally ſets forth the cauſe of 
their proceeding, and the fruitleſs care and endeavours of 
the ſociety toreclaim. This has been their general prac- 
tice ſince the toleration act; and at Nottingham, as well 
as in many other places, they continue on this plan to 
this time, The proſecutrix having ated in diſobedience 
to their rules, by frequenting places of public diverſions, 
going into mourning for the death of a relation, and do- 
ing other things which they eſteem unlawful : the method 
of admonition, and viſitation by deputies, was taken by 
the ſociety ; and ſeveral conferences were had; but they 
proving ineffectual, and ſhe abſenting herſelf from their 
meetings, and declaring that ſhe did not look upon her- 
ſelf as one of their body, the ſociety at laſt (after ſeveral 
fruitleſs attempts to reclaim her for a year and a half) pro- 
ceeded in their uſual way to the ſentence of expulſion in 
the following words, which were reduced into writing, 
approved of by the monthly meeting, and afterwards read 
by the defendant Francis Hart, as clerk of the meeting, 
at the cloſe of their meeting for worſhip at Nottingham, 
on Sunday Sept. 6, 1761. 

* Whereas Mary Jerom, of this town, was born of 
« parents profeſſing the ſame religious principles with us, 
% and by them educated in our ſociety ; but not duly re- 


— 


—— — 


* brother ſpall treſpaſi againſt thee, go and tell him his 
fault 2 thee 2200 —— : if fg ſhall a thee, thou baſt 
gained thy brother. 

But if he will not hear thee, then take with thee one or two 
more ; that in the mouth of two or three witneſſes every word 
may be eſtabliſhed. ' 

And if be ſhall negle to hear them, tell it unto the church: but 
if be negled to hear the church, let him be unto: thee as an. heathen 


man and a publican, 
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dc garding the truth we profeſs, ſhe imbibed erroneous 
« notions contrary to ſcripture doctrine, and in divers 
« parts of her conduct acted very inconſiſtently with a 
<« life of ſelf-denial, and of late years moſtly neglected 
« meeting for divine worſhip, and when viſited by friends 
4c appointed by our monthly meeting in love to her foul, 
« and in order to reclaim her from error, and bring her to 
„ the acknowledgment of truth both in judgment and 
<« practice, but rejecting our labour of love, ſhe declared 
tc that ſhe did not look upon herſelf as a member of our 


4 ſociety: we therefore hereby declare her not in unity 


c with nor a member of our religious ſociety, until by 
« unfeizned repentance ſhe duly acknowledge ſcripture 
« doctrine, and behave agreeable to our holy profeſſion; 
ee which that ſhe may, we ſincerely defire, Signed in and 
dc by order of our monthly meeting, held at Nottingham, 
the fifth of the eighth month, 1761. By Francis Hart, 


- 


« clerk.” 

The proſecutrix being acquainted with this proceeding, 
ſent her maid ſervant to the defendant for a copy of this 
ſentence; who accordingly tranſcribed it, and incloſed it 
in a cover directed to Mary Jerom; who. being thus poſ- 
ſeſſed of it, annexed it o an affilavit, and applied to the 
court of king's bench for an information for a.libel; But 
the court rejected the motion, and refuſed to grant a rule 


to ſhew cauſe. She afterwards, on the 12th of March 1762, 


preferred a bill of indictment againit the defendant for a 
libel, before the grand jury at the aſſizes held for the town 
of Nottingham. Which bill being found by them was 
afterwards removed by certiorari into the king's bench. 
And the defendant'having pleaded not guilty, it was tried 
before Mr. Juſtice Clive, at the ſummer aſſizes held for the 
town of Nottingham, July 3oth. 1762. The evidence on 


| the part of the proſecution, Was, the proſecutrix, and her 


ſervant maid who went for the paper ; and the evidence of 
the publication of it as a libel was, the direction of it to 
the proſecutrix, and the defeadant's acknowledgment to 
the maid that he read it at the meeting. The defendant's 
counſel called no witneſſes; being of opinion, that the 
quakers, who were the only perſons that could give an 
account of their method of proceeding, were Lifabled by the 
ſtatute of 7 & 8 W. c. 34. from being witneſſes on a 


criminal proſecution; and being reſtrained from arguing 


that the paper in queſtion was no libel, by the judge, who 
ſaid that ſuch a queſtion was more proper to be determincd 


by the court above, could only inſiſt, that the evidence 
on 
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on the part of the proſecution was not ſufficient to maintain 
the indictment, The judge left the caſe, with its circum- 
ſtances, to the jury; but rather recommended it to them 
to acquit the defendant, The jury, aſter withdrawing 
about three hours, found the defendant guilty. In the 
Michaelmas term following, Mr. Cuſt moved the court of 
king's bench for a new trial; and after ſtating the above- 
mentioned facts, and obſerving upon the circumſtances of 
hardſhip which would attend the cafe on a motion in ar- 
reſt of judgment, where no facts could be relied on but 
what appeared on the record, and after a verdict it might 
be preſumed that a malicious intention to detame the pro- 
ſecutrix (which was charged in the indictment) was prov- 
ed, inſiſted that the leaving ſuch a caſe as this to a jury, 
would be enabling a jury to ſet up a judgment in oppoſi- 
tion to the legiſlature, and overturn the toleration act, 
and that therefore the 'verdit ought to be ſet aſide as a 
verdict againſt law. The court was clearly of opinion, 
that the jury ſhould have been directed to acquit the de- 
fendant; and, as notice of the motion was given, and 
counſel appeared for the proſecution, who did not con- 
tradict the abovementioned facts, the court ſzid they would 
not do ſo much credit to ſuch a proſecution as to grant a 
rule to ſhew cauſe; and they ordered the verdict to be fer 
aſide, and a new trial to be had, on the firſt motion, 

S. 16. Except ſuch perſons come to ſome congregation] But, 
by Holt chief juſtice : If a man be a profeſſed churchman, 
and his conſcience will permit him ſometimes to go to 
meetings inſtead of coming to church, the act of toleration 
ſhall not excuſe him; for it was not made for ſuch ſort of 
people. G:b/. 521: 6 Med. 190. | 

And by the 5 G. 2. c. 4. If any mayor, bailiff, or other 
magiſtrate, ſhall knowingly or wilfully refort to, or be pre- 
ſent at, any public meeting for religious worſhip, other 
than of the church of England, in the gown or other pe- 
culiar habit, or attended with the enſign or enſigus belong- 
ing to his office; he ſhall, upon conviction, by due 
courſe of law, be diſabled to hold ſuch office, and be in- 
capable to bear any publick office or employment what- 
lveve: (e). 885 


(e) Sir Humphrey Edwin, a lord mayor of London, had 
the imprudence, ſoon after the toleration act, to go to a preſ- 
byterian meeting-houſe in his formalities ; which is alluded 
to by Dean Swift in his Tale of a Tub,” under the allegory 
of Jack getting on a great horſe and eating cuſtard, 4 /.Com. 53. 

| S. 18. 
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S. 18. Diſquiet or diſturb] (/). And by the 1 C. fl. 2. 

e. 5. If any perſons unlawfully, riotouſly, and tumultuouſſy 
aſſemble together, to the diſturbance of the publick peace, 
fhall unlawfully: and with force demoliſh'or pull down, or 
in to demoliſh-or pull down any church or chapel, or any 
building for religious worſhip certified and regiſtred accord. 
ing to the 1 V c. 18. the ſame ſhall be adjudged felony 
without benefit of clergy. / 4. And the hundred ſhall 
anſwer damages, as in caſes of robbery. /. 6. 
S. 19. Place of ſuch meeting Pall be certified} M. 8 N. 
Green and others againſt Poe. Green and fifteen others 
bring an action upon the caſe, in the court of common 
pleas, againſt the defendant, for having made a falſe return 
to a mandamus: to him directed. The plaintiffs in their 
declaration ſnew the act of the 1 W. c. 18. which ex- 
empts proteſtant diſſenters from the penalties of divers for- 
mer acts, if they take the oaths and ſubſcribe the declara- 
tion there mentioned; that by the ſame'it is enacted, that 
no meeting by proteſtant diſſenters for religious worſhip 
ſhall be allowed, until the place for the meeting be certi- 
fied unto the biſhop of the dioceſe, or the archdeacon, 
or to the quarter ſeſſions, and regiſtred or recorded there 
reſpectively; and the plaintiffs ſhew, that they were pro- 
teſtant diſſenters, and had taken the oaths and ſubſcribed 
the declaration according to the act; and that in the pa- 
riſh' of Hindley at a town called D. within the dioceſe of 
Cheſter, the plaintiffs had appointed a place called Th: 
chapel for their religious worſhip, and that they had au- 
thority ſo to do: that Green, one of the plaintifts, made a 
certificate of their appointment of this place to the biſhop 
of Cheſter, and delivered it to Pope the defendant, being 


regiſter to the biſhop, to regiſter it as he ought ; that 


the defendant Pope refuſed to regiſter ii; upon which. the 


plaintiffs were driven to ſue a mandamus out of the king's 


bench, directed to the defendant, commanding him to 
regiſter the certificate; but that the defendant netwithſtand- 


ing did not regiſter i-, but made return to the mandzmus, 


that Hindley was an ancient populous village, diſtant one 


—————— 
” 


— 


(f) The 18th ſeQion of this act joflicts a penalty of 20l. 
upon conviction at the /eſons, but theſe words. do not ouſt the 


court of king's bench ot its juriſdifton, In Rex v. Hube and 


others, an indictment on this act found at the quarter ſeſſions 
was removed into the king's-bench, and each of ſeveral de- 
ſendants were adjudged to pay the penalty of zol. 5$ 7. 


Rep. 842. 
Nep. 54 * 
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mile from the pariſh church, and for theſe forty years laſt 

this place called The chapel had been and yet is a chapel 
of eaſe, and endowed with 500 a year, and bad a miniſter 
appointed to officiate, and that there were ſeveral places 
within the pariſh already appointed for diſſenters for reli- 
nous worſhip; all which return the plaintiffs aver to be 
Pe; and for this falſe return they bring this action. The 
defendant pleads, that the return to the mandamus was 
true, and avers every particular of the return. The plain- 
tifs demur, And it was reſolved by the court, that this 
plea was bad, becauſe it amounts but to the general iſſue, 
it being all matter of fact, and having no intermixture of 
law. Then it was urged for the defendant, that judg- 
ment ought to be given for him, 1. Becauſe it is ſaid in the 
declaration, that the plaintiffs appointed the place, but the 
2& gives no direion, who ſhall have authority to ap- 

int the place, and therefore it ought rather to be done 
ly the preacher, or otherwiſe with the conſent of the whole 
meeting. 2. They have no authority to appoint a chapel; 
but this place in the declaration they call a chapel. Bur 
to this the court anſwered, that a field or tavern may be 
called a chapel, 3. They ſhould have ſhewn, by whom this 
appointment was made, as by the diſſenters inhabitants 
within ſuch a diſtrict ; but it js ſo general. here, that it 
may be by all the diſſentgrs in England. Thea if it is 
no good appointment, the whole will fail ; for then there 
will be no certificate; if no certificate, no regiſtripg ; if na 
2 to regiſter, the refuſal was no ground for a man- 
amus; if no mandamus, then there could be no falſe return. 
4 It is ſaid that the certificate was made by Green alone; 
but the act gives no authority to any one in particular to 


make it, But by Treby chief juſtice, the act being gene- 


tal, any of-them may well certify. 5. The mandamus 
in this caſe was not grantable, far there was here no diſ- 
turbance of a freeholg, or office of truſt, but a thing merely 
eccleſiaſtical: and if a man hath a ſeat in a church, and is 
hindred of the enjoyment, no mandamus lies ; and as to 
the plaintiffs, this was in nature of a church. 'But to all 
theſe objections the court gave one general anſwer, that 
this action was brought for the falſe return to the manda- 
mus, and therefore all the teſt is but inducement: and there- 
fore whether a mandamus will lie or not, is not now be- 
fore the court, but it muſt be taken for granted, that a man- 
damus was iſſued, and the defendant made a falſe return. 
The principal point therefore of the caſe was, whether the 

plaintiffs can join in this action, or not? And this was — 

a ver 
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veral times argued at the bar. And the defendants coyn. 
ſe! argued that they could not; becauſe that where perſons 
are jointly intitled to the action, they may all join in it, 
ſince the damages which were the foundation of it were 
joint, but where perſons are ſeverally damnified, as in treſ- 

$s or the like, there they cannot join. But it was ad- 
judged by the whole court upon great deliberation, that the 
plaintiffs might well join, for the damages in this caſe were 
ioint ; for they all Jointly ſue a mandamus, they all jointly 


| proſecuted, the charges were all joint, and theſe are the da- 


mages the plaintiffs ſue to recover; and by Treby chief 
juſtice, if the attorney ſues the plaintiffs for the charges of 
the ſuit of the mandamus, he muſt ſue them jointly, and 
the ſurvivors are liable: and tho” it was objected, that the 
plaintiffs had no need to join in the ſuit of the maydamus; 
yet the court anſwered, fince they might have done it, 
the charges will ſurvive. And they relied principally upon 
a caſe adjudged in this court, H. 4 V. where the two 
churchwardens of Chelſea church, being elected by the 
pariſh by cuſtom, went to Dr. Brampſtan the official, to be 
ſworn; Dr. Brampſton refuſed to adminiſter the oath to 
them; upon which they ſued a mandamus directed to Dr, 
Brampſton, to command him to adminiſter the oaths ; upon 
which he returned, that the cuſtom was, that the miniſter 
ſhould name one churchwarden and that the pariſh ſhould 
chuſe the other; that becauſe the pariſh had elected two, 
he did not know which of them he ought to admit ; they 
brought an action upon the caſe jointly againſt Dr. Bramp- 
ſton for this falſe return; and exception was taken, that 
the damages were ſeveral, and the profits of the offices ſeve- 
ral; but to this it was anſwered, that the action was not 
brought to recover damages for the profits of the office, for 
the office had no profits; but it was brought to recover 
the damages and charges expended in the ſuit of the man- 
damus ; and for this reaſon it was adjudged, that they might 
well join: which does not differ — the principal caſe. 
But to make a diſtinction between theſe two caſes, it was 
objected, that the churchwardens might well join; becauſe 
they are a corporation in judgment of law, and may ſue for 
goods of the pariſh which are taken out of their poſſeſſion, 
or may have treſpaſs or appeal of robbery for the goods of 
the pariſh ; which diftinguiſhes them from this caſe, which 
was of common perſons. But to this the court anſwered, 
that churchwardens are not a corporation, till they are 
admitted ; but this mandamus was ſued, to procure admit- 


tance, and conſequently then they were not a corpora- 
a tion, 


Diſſenters. 


tion. And by the court, this action is not brought, only 
to recover damages, but alſo to have a peremptory man- 
damus, in which all ought to join. For one of them 
cannot have a peremptory mandamus, where ſixteen joined 
in the principal mandamus ; for the peremptory manda- 
mus muſt purſue the principal. And for theſe reaſons all 
the court were of opinion, that the plaintiffs might well 
join, And therefore judgment was given for the plaintiffs, 
Afterwards the plaintiffs moved the court of king's bench 
for a peremptory mandamus, But the court of king's 
bench denied to grant it; becauſe the peremptory manda- 
mus ſays, that the return is falſe as it appeareth unto us by 
the record, which cannot be ſaid here ; for the king's bench 
cannot take judicial notice of the record of the common 
pleas, unleſs it come before them by courſe of law; and 
therefore the action for the falſe return ſhould have been 
brought in the king's bench, where the falſe return is if the 
party deſigned to have a peremptory mandamus. L. 
Raym. 125. . 

MM. 7 G. 3. X. and the juſtices of Derbyſhire, On 
ſhewing cauſe againſt a mandamus, to regiſter a certain 
tenement, which was certified to the ſeſſions, as a place ſet 
apart for the meeting of proteſtant diſſenters; it was 
urged, that the parties certifying have not ſhewn, under 
what denomination cf proteſtant diſſenters they fall; ſo as 
to intitle themſelves to the indulgence ſhewn by the act; 
which only meant to give eaſe to tender conſciences, when 
profeſſing ſuch principles, as neither endanger the civil 
government, nor undermine the fundamental doctrines of 
the chriſtian religion, Theſe people may be Arians, or 
Socinians, or ſuppoſe them only Methodifts [which was in- 
deed the fat], as theſe do not diſſent from the church 
of England, but only pretend to obſerve her doQritte or 
diſcipline with greater purity than their neighbours, it may 
be a queſtion how far they are the objects of the toleration 
act, and privileged to meet in conventicles, It was fur- 
ther objected, that the perſons certifying do not appear to 
have complied with the terms of the act, by taking the oaths 
and making the declaration. —But the court was of 
opinion, that, in regiſtring and recording a certificate, the 
Juſtices were merely miniſterial: and that, after a meeting - 
houſe has been duly regiſtred, till, if the perſons reſorting 
to it do not bring themſelves within the act, ſuch regiſtring 
will not 45 them from the penalties of the law. 
And the rule for a mandamus was made abſolute, Black. 


By 
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By the 10 Au. c. 7. 19 G. 2. c. 38. and 21G, 2. 4 
34. for regulating epiſcopal meeting houles in Scotland; ng 
letters of orders of any paſtor or miniſter of any epiſ. 
copal meeting or congregation in Scotland, ſhall be deemed 
ſufficient, but ſuch as have been given by ſome biſhop of 
the church of England or Ireland; and fuch paſtor, as of: 
ten as he ſhall officiate in any ſuch epiſcops] meeting 
houſe or congregation, ſhall at ſome time during the di- 
vine ſervice pray for the king by name, and for the royal 
family, in the ſame form of words as they (hall be directed 
by Jawful authority to be prayed for, in the prayers for 
the royal family, contained in the liturgy of the church 
of England. | | 

FinALLY : By way of illuſtration of the general ſpitit 
of the toleration laws, it may be proper to ſubjoin ſome 
account of. the much agitated queſtion, concerning the 
fining of diſſenters for not ſerving corporation offices. By 
the aforeſaid ſtatute of the 13 C. 2. fl. 2. c. f. no perſon 
ſhall be appointed tq the office of mayor, alderman, recorder, 
bailiff, tewn clerk, common council man, or «ther office of 
magiftracy or place of trufl, concerning the government of 
any corporation, that ſhall not have, within a year next bef rg, 
taken the ſacrament according to the rites of the church of 
England; and in default thereof, every ſuch appointment ſhall 
be void, 

Upon which act, in the aforeſaid caſe of Larwozd, it 
was ſaid by the court, that ever ſince the making hereof, 
when a freeman who was a diſſenter was choſen alderman 
of a corporation, he never inſiſted upon the act as an excuſe, 


but ſubmitted to a fine. And it was alſo declared in the 


ſame caſe (which was, whether a diſſenter being choſen 
ſheriff of Norwich, and not having received the ſacrament 
as the act directs, the election was void, in favour of the 
elected who declined the office;) that the corporation act 
never deſigned to exempt diſſenters from beating offices in 
the government, but to eſtabliſh a ſucceſſion of perſons who 
were well affected to it; for otherwiſe it would be an en- 
couragement to ſome men to perſiſt in their non-conform- 
ity, on purpoſe to avoid offices of burden and charge, in- 
ſtead of bringing them to conform, which was chiefly in- 
tended by that ſtatute. And therefore they declared, that 
he muſt ſubmit to a fine, as others had done. But becauſe 
one of the judges (and, as was ſaid at the bar, the lord 
keeper alſo) was of a contrary opinion, namely, that the de- 
fendant was ſufficiently puniſhed by the corporation act, in 
being diſables to hold any office or employment of Re, 
an 
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and now to puniſh him by an information would be a 
double puniſhment for one offence, which the law will not 
allow; therefore there being a capias againſt the defendant 
fine, and he now appearing in court, he was fined five 
marks and no more. Gribſ. 506, 4 Mod. 269. 
But four years before, AA. 2 IF. this was adjudged as a 
ood plea, in the cafe of Guilford Town againſt Clarke, 
viz, that he being a diſſenter, and unqualified by this act, 
the election was void; and that the by-law for forfeit- 
ing 20] upon refuſal after election did not take place, be- 
cauſe the perſon being abſolutely incapacitated by the ſta- 
tute, there was really no election; and ſo he could not 
refuſe after election. Gi 50b. 2 Senir. 247. 

T. 16 G. 2. X. and Greſvenor. He was one of the 
diſſenters who was choſen ſheriff of London and Middie- 
ſex, and refuſed to take upon him the office; for which 
an information-was moved for againſt him, as it is an office 
in which the publick are intereſted, and therefore not to be 
compenſated by a pecuniary ſatisfaQtion to the city, But 
upon ſhewing cauſe, the court diſcharged the rule; it ap- 
pearing that there were acts of common council that had 
provided penalties upon refuſers, which is the proper reme- 
dy; eſpecially where it is doubtful whether the, refuſal 
is a crime or not, which hath never yet been ſettled. In 
this caſe the fats are agreed, and the only doubt is in 
point of law, and therefore more proper for a civil ſuit: and 
ſo was the opinion of the court, in the caſe of Shackleton of 
York in lord Hardwick's time, However, they declared, 
that if after the point was determined againſt the diſſentets, 
others ſhould refuſe; it might be a foundation to move for 
an information. Str. 1193. 

Laſtly, in the caſe of Alen Evans, eſquire, and the 
chamberlain of Lindon, July 5th, 1762, this matter came 
thoroughly to be conſidered. In the year 1748, the cor- 
poration of London made a by-law, impoſing a fine of 
6001 upon every perſon, who being eleQed ſhould refule 
to ſerve the office of ſheriff. (Which fines they appropria- 
ted to defray the expence of building the manſion-houſe.) 
An action was brought in the ſheriff's court, upon this by- 
Jaw, for the penalty of 600], againſt the defendant Alien 
Evans, for refuſing to ſerve the ſaid office. The defend- 
ant pleaded this ſtatute, that no perſon ſhall be choſen into 
ſuch office who ſhall not, within one year next, before, bave 
taken the ſacrament according to the rites of the church of 
England; and in default thereof, every ſuch choice is de- 


Clared to be void. The defendant further pleads the ſta- 
*, | tute 


(| 
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tute of 1 V. c. 18. for exempting proteſtant diſſenters from 
penalties contained in former ads. Then the plea avers, 
that the ſheriffs of London are officers who before the x 3 
C. 2. were perſons bearing ſuch office; that the defendant 
was and {till is a proteſtant diſſenter from the church of 
England, a. perſon of a ſcrupulous conſcience in the ex- 
erciſe of religion, and during all that time has and ſtill does 
frequent the congregation of religious worſhip amongſt 
proteſtant diſſenters. The defendant then ſtates, that he 
took the oaths, and ſubſcribed the declaration, according to 
the act of toleration, in the year 1751, at the ſeſſions held 


for the county of Middleſex ; and that his taking the oaths 


was duly regiſtred in the court of ſeffions : that he bad not 
within one year before the fuppoſed election taken the ſacra- 
ment of the Lord's ſupper according to the rites of the 
church of England, nor has be at any time fince done it, 
nor can he in conſcience take the ſame, nor was be bound 
to take the ſame ſince May 1751: that of theſe premiſſes 
the lord mayor, aldermen, and citizens had notice ; and that 
by reaſon thereof, and of the act of parliament made for 
governing corporations, the mayor, aldermen, and citizens 
aſſembled in July 1745, and the livery were prohibited from 
electing, and had no power to elect him ſheriff : that he 
was diſabled from, and incapable of being eleged ; and that 
the ſuppaſed election of him was void. To this plea, the 
plaintiff replied, that by the ſtatute of the 5 G. c. 6. . 3. 
it is enacted, that no perſon choſen into ſuch office ſhall be 
removed or otherwiſe proſecuted, for omiffion of taking the 
ſacrament, nor ſhall any incapacity or diſability be incurred 
by reaſon of the ſame (unleſs he be removed, or proſecution 
commenced within fix months). To this replication 
the defendant demurred ; and the plaintiff joined in demur- 
rer. And judgment was given for the plaintiff, in the 
ſheriff*s court. | 

The defendant ſued a writ of error, before 'the mayor 
and ſheriffs in the court of the Huſtings : and the judgment 
was there affirmed, 2 55 

A writ of error of this judgment given in the Huſtings 
was brought before the commiſſioners of St. Martin's le 
Grand. The judges named in the commiſſion were the 
chief baron Parker, Fofter, Bathurſt, and Wilmot, The 
plaintiff in the original action pleaded, In nullo eſt erratum. 


| The cauſe was argued three ſeveral times by the moſt emi- 


nent counſel in the profeſſion. The counſel for the de- 
fendant objected to the declaration, becauſe the plaintiff 


had not ſtated therein, that the city of London had 4 
2 : rig 
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tight either by charter or preſcription to elect the defend- 


ant ſheriff: and the by-law being made to regulate this 


franchiſe, it ought to appear oh the face of the declata- 
tion, that they are intitled to the franchiſe ;' which can 
only be by charter or preſcription. But the judges, be- 
ing unanimous in their opinion upon the real merits of 
this cauſe, declined giving any opinion upon this point, 
though they all ſeemed to think there was great weight in it. 

Mr. juſtice Foſter delivered his opinion to the following 
effet :— I ſhall found my opinion upon the toleration and 
corporation acts. | ſhall conſider the corporation act, in 
the light of a prohibition ro the el᷑ctors. It was con- 
ſidered in that light In the caſe of the mayor of Gui/ford and 
Clarke. Notwithſtanding there were in that caſe excep- 
tions to the declaration which were ſaid to be fatal, yet it 


appears by the report, that the court delivered their opinion 


in this manner, — That the matter pleaded by the defend- 
ant was a good bar; that to make a default in the de- 


Fendant, there muſt have been an election antecedent; and 


the election of ſuch a one as the defendant 1s, is abſolutely 
prohibited by the ſtatute: then I add, that fince the cor- 
poration act is prohibitory to the electors, now they have 
wilfully after notice choſen the deſendant, they have con- 
travened that whole prohibition, and atted contrary to it; 


and I am of opinion, that the election is a mere nul- 


lity.— The preamble to acts of parliament is the great 
window by which light is let in upon the ſenſe of them, 
If you conſider the preamble to the corporation act, it will 
appear beyond a doubt, that the intention of the legiſlature 
in paſſing the corporation act was to exclude proteſtant 
diſlenters of all denominations from corporation offices, 


| The preamble to the act, after making ſhort mention of 


the late troubles, ſays, To the end that the ſucceſſhons 
&© in ſuch corporations may be moſt probably perpetuated 
© in the hands of perſons well affected to his majeſty and 
te the eſtabliſhed government, it being too well known, 
% that notwithſtanding all his majeſty's endeavours, and 
* indulgence in pardoning what is paſt, nevertheleſs many 
* evil ſpirits are ſtill working; for prevention of the 
« like miſchief for the time to come, and for preſervation 
of the public peace both in church and ſtate, be it en- 
« ated" and ſo on. Theſe were the motives upon 
which the legiſlature proceeded in making this act. The 
means they made uſe of to effect theſe ends were two: One 
regards the perſons who were at that time in corporation 
offices; the other, thoſe who ſhould come into ſuch offices 
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of truſt for the future, The act, in order to accompliſh 
the great ends for which it was made, is very particular: 
«© No perſon ſhall for ever hereafter be placed or choſen in 
* or to any the offices or places aforeſaid, who ſhall not 
© have within one year next before fuch election taken the 
« ſacrament of the Lord's ſupper according to the rites of 
6 the church of Englznd :” and then it goes on, and ſays, 


that © every perſon ſo placed or choſen ſhall take the 


« oaths and ſubſcribe the declzration at the ſame time the 
« oath of office is adminiſtred; and in default thereof, 


every ſuch election is declares tobe void,” This clauſe, 


as I take it, conſiſts of two branches, complete, diſtinct, 
and independent in their own nature, The firſt regard; 
perſons who have 2 right, and have power in poſſeſſion; 
the ſecond regards thoſe who ſhould be candidates, and be 
elected hereafter. The hiit is in my opinion prohibitoty 
upon the electors. It lays reſtraint upon them in the exer- 
Liſe of their power of electing. It confines them to per- 
ſons who conform to what is preſcribed in the act. The 
words, as I read them, are that no perſon not previouſly qua- 
Iified ſhall be for ever hereafter elected. What is that but 
faying, that no peiſin having power to elect, ſhall ele any 
perſon not previoufly qualified as the act directs. I can- 
not make out any difference between the two terms, that 
the election ſhall be void, and that they fhall not elect ſuch 
perſons. Phe ſecond branch of this clauſe, regard» 
only the condition of the candidate. It goes upon a ſup- 
poſition, that a candidate may be eligible, and actually 
elected into the office; and, upon that ſuppoſition, it te- 


quires a form to be go e thro” by him, and in default there- 


of his election is declared to be void. I do not found my 
opinion upon this branch of the ſtatute, but upon the other, 
which (I take it) prohibits the ele ion of a perſon not pre- 
viouſty qualified, As to the words in the ſecond 
branch “ that in default thereof the election ſhall be 
void,” I think that according to true grammar and the {trict 
meaning of the words, it means plainly this; in default of 
thoſe things being done, that are required to be done by 
a candidate after his election, and not in default of that 
-which this act no way requires. The corporation act does 
nog require from any perſon who is a-candidate for a cor- 
poratica office, that he ſhall take the ſacrament; he is un- 
der another obligation to conform to the eſtabliſhed church» 
And tho“ I admit that the rubrick did formerly enjoin con- 
farmity to the eſtabliſhed church, yet in the conſtruction 
of theſe words, io defgult thereof the election io be void, 
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we muſt confine "ourſelves to thoſe duties which this at 


h alone requires, ' We mult do ſo in common grammar and 
7 conſtruction. There is no running into the other branch of 
: the clauſe in order to conſtrue this, If then the act is prohibi- 
Nt tory upon the electors, the conſequence will be, that if they 
* © having due notice of the incapacity of the candidate, pro- 
t ceed notwithſtanding to the election of a perſon declared 
's by the ſtatute to be not eligible ; the whole proceeding 
A will be a mere nullity, in contravention of the prohibi- 
IC tion to the electors, wilful, open, and undiſguiſed.— A 
. right of action cannot accrue to the corporation from ſuch 
'y an improper proceeding, contrary to the ſtatute, prohibit- 
ty ed by the ſtature, , and conſequently null and void from 
1 the beginning. Thus it ſtands with regard to the cor- 
5 poration.— As (o the defendant: He is now called upon 
4 under a penalty, to uſurp an office upon the crown; 
7 which uſurpation will ſubjeA him to a criminal proſecu- 
4 tion and all its conſequences, A ſtrange dilemma this: 
# To be obliged to uſurp' upon the crown, or forfeit the 
a penalty of the by-law. Can the by-law purge the uſur- 
A _ pation ? A by-law cannot purge or excuſe an uſurpation. 
A It would be abſurd then to ſay, it can oblige a man to 
7 uſurp. It hath been ſaid, that all corporations have a 
8 right to the ſervice of their members, All corporations, 
under proper limitations, certainly have, this right. But 
b ſtill it is a right ſubject to the controul of the legiſlature. 
ls And in matters of election, they mult ſubmit to ſuch re- 
8 gulations as the ſtate ſhall think fit to make. It is 
ly alked, Shall perſons who live in open contempt of all go- 
1 vernment' in a ſtate, ſhelter themſelves under this act ? 
25 That was ſaid in Lartosod's caſe; and it has been thrown 
7 out in this caſe, not very decently. It is ſufficient at this 
Py time to ſay, that the caſe of debauchees and infidels was 
* not in the contemplation of the legiſlature at the time this 
- act was made, Conſequently, this act cannot extend to 
A them, The act was plainly levelled at perſons of quite a 
of different character. It was not levelled at atheiſts or infidels, 


but proteſtant diſſenters, - Beſides the defendant does not 
J endeavour to ſhelter himſelf under the idle excuſe which 


= the objection puts him to, of being an atheiſt, debauchee, 
" or an infidel: but the defendant, as he pleads the tolera- 
a lion act, avers that he does not live in open diſobedience 
: to the ordinances of the church, altho* he has taken ſome 
2 ſcruples in regard to the mode of adminiſtration in the 
a eftzbliſhed church: he is'real and fGincere in bis ſcruples, 
C and lives in obedience to the ordinances of the church. 
i ? | P 2 4A 
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— A diſtiaction bas been made in the argument, be- 
tween the acts and proceedings being void of themſelyes, 
2nd only voidable. The antwer I give ta that is, that the 
point now in queſtion will not turn, nor do I put it upon 
that branch of the clauſe which declares the election void, 
but upon that which abſolutely prohibits the election, and 
conſequently renders it a mere nullity, It has been 
ſaid, that the conſtruction now contended for is partial 
to diſſenters, in excuſing them from offices of burden, [ 
fay, yes, it is; and it therefore excludes them from all 
corporation offices which are attended with profit and ho- 
nour. It would be abſurd to ſay, that the ſame law that 
exempts them from the one, as perſons unworthy of a 
publick truſt, bas (till left them Jiable to the other offices, 
be the truſt that attends the office what it may. The 
truſt attending the office of ſheriff of the city of London 
is a high truſt, Therefore if proteſtant diflenters are ex- 
cluded frem affices attended with profit. merely as perſons t 
not worthy of a publick truſt ; it would be odd to ſay, 
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that they ſhall be obliged to ferve the office of ſheriff, 
which is not only an office of honour, but likewiſe an * 


office of very high truſt, —It was faid in Larwoed's caſe, 
and I believe it had weight, that no man can by his own 

plea diſable himſelf, nor excuſe one default by another, by 
It is ſufficient now to ſay, that Larwood's caſe was to- 
tally and ſubſtantially different from the preſent. He had 
not. properly pleaded to the toleration act, and therefore 
could take no advantage of it. The preſent defendant 


has pleaded it properly, and ſhewn himſelf not' eligible, * 
The defendant does not plead the toleration act and diſ- Jud 
ability, to excuſe one offence by another; but to ſhew, Ny 
that altho' the rubrick did require a conformity in all WH 
things, as to receive the ſacrament in the church three vn 
times a year, and the like, yet now his not complying with po 
the rubrick is not to be imputed to him as a crime; that 955 
the ſame act which hath taken away the offence, bath R 
taken away the guilt ; and that he is guilty of no offence, L 
in not complying with that which does not bind him; 2 
that by the toleration act the rubrick is taken out of the A 
defendant's way, and doth not extend to his cafe. There 0 
are particular branches of the act, from which this intent eve 
may de collected; but I am clearly of this opinion, from TR 
the whole ſpirit and frame of it., The a& of toleration or 
is not to be conſidered merely as an act of connivance and 15, 
exemption from former laws. It was made, that the pub- 
lick worſhip of the diſſentets might be legal, and that they 4 
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might be intitled to the* publick protection. Upon dif- 
fetent occaſions in the act, the religious worſhip of the 
diſſenters is ſpoken of, as a mode of worſhip tolerated by 
the at, This clearly ſhews, that the mode of worſhip 
among the diſſenters is legal, and authorized by law. 
There were former laws obliging perſons to reſort to 
diflerent churches, to be attendant on divine ſervice ; and 
diſſenters are now obliged to the ſame in their way of 
worſhip, Perſons contemptuouſly diſturbing the publick 
worſhip of proteſtant diſſentets, are liable to the ſame pe- 
nalties with thoſe who diſturb the worſhip in pariſh 
churches or chapels. As to perſons acting as preach- 


ers in diſſenting congregations ; they are exempred from 


ſerving upon juries, and from -publick offices, as fully as 
thoſe of the eſtabliſhed church are by the common law. 


——— Upon the whole: The corporation act being pro- 


hibitory upon the electors, every election chntraty to it is 


a mere nullity; and the toleration act having diſpenſed 


with the confarmity of the defendant in this particular; 


the judgment ought. to be reverſed, - 


BV Mr. Juſtice Wilmot: The great queſtion in this 
caule is, Whether the , plaintiff in the original action, 
under all the circumſtances diſcloſed by the pleadings, is 
iatitled to recover this ſum of 6001, impoſed upon the 


defendant, for refuſing to comply with that part of the 
by-law . ſtated in the declaration, which directs that 
«every perſon. elected into the office of ſheriff ſhall ap- 
ti pear before the lord mayor and aldermen, and become 
« bound in a bond for taking the oath of office on the 
« vigil, of St, Michael.” —l am of opinion, the plaintiff 
is not intitled to recover in this adtion; and that the 
judgments which have been given in this cauſe ought to 
be reverſed, —Several poſitions have been laid down, by 
the counſel who argued in this caſe, that are clear and 
indiſputable ; Firſt, It is clear, that of common right a 
power is inherent in every corporation, to call upon their 
members for the performance of all corporate duties, 
Secondly, That the execution of corporation offices is one 
of *the duties. Thirdly, That a power of making by- 
laws is incident to every corporation, Fourthly, That a 
by-law impoſing a fine for the refuſal of a corporation 
office is good. It is equally clear, that the right which 
every corporation has of calling upon their members to 
execute corporation offices may be abridged by themſelves, 
or by the general.Jaws of the land, The true queſtion 
is, whether this right has not been abridged in the preſent 
7 3 | calc, 
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caſe, and what will be the legal conſequences of ſuch 
abridgment.— The unhappy ſituation the royal family 


and the nation had been in before the reſtorativn, made 


the legiſlature willing to guard againſt a relapſe; and 
therefore they thought it neceſſary to regulate the corpo- 
rations in an arbitrary way, by removing ſome officers, 
and placing others in their room who were better affected, 
and alſo by providing officers for. the future, The me- 
thod they took was, by veſting a power in commiſſioners 
(as we' find in the former part of the act), to turn out 
whom they pleaſed, and place others in their offices. Of 
theſe they did not require any facramental-qualification ; 


becauſe while the extraordinary power ſubſiſted, there 


was another check or controul. But when that commiſ- 
ſion expired, they did not then chuſe to reſt upon oaths 
and declarations ;, but meaſured the fitgefs of men by their 
antecedent religious habit; and made the having te- 
ceived the facrament, according to the rites of the church 
of England, the criterion by which that fitneſs was to be 
determined, They did not ptopoſe it as à teſt, to be 
given at, or after his election; becauſe they thought that 


the charms. of power in. poſſeſſion, might make ſudden: 
converſions, which, might not always be fincere;—The 


intent of the legiſlature is expteſſed in the ſtrongeſt terms, 
to effectuate ſuch an intention. Provided, that (after 
« the expiration of the commithons) no perſon ſhall for 
6 ever hereafter be placed, elected, or choſen in or to any 
« of the offices or places aforeſaid, that ſhall not have, 
« within one year next before, taken the ſacrament,” 
and ſo on: And in default hereof, every ſuch election 
„is hereby, declared to be void.” Now this clauſe is not. 
addreſſed to the party elected, but to the eleQors. The 
prohibition is laid moſt. clearly upon the perſons who had 
a right to ele. It is the voice of the legiſlature, com- 
manding them not to elect ſuch perſons. An election 
contrary to that prohibition, is a tranſgreſfion; and in 
this caſe it was a wilful tranſgteſſion, becauſe they had 
notice that Evans was one. of thoſe perſons; if wilful, 
then a moral wrong, which can never Jay a foundation 
for an action in a court of juſtice, Courts of juſtice are 
to inforce the will of the ſociety, Laws manifeſt that 
will. And it is the duty of courts of juſtice to carry 
theſe laws into execution ; but they are not to ſuſtain 
actions, ſor doing what the ſociety has forbid. The 


injunction not to elect, extinguiſhes the right to elect. 
The act does not make the office, but the election void. 


The 


T he election in the preſent 'calo is an infrattion of the 
law : and right cannot ſpring out of wrong, ——<—If an 
act of parliament was to be made, with a clauſe that all 


unmarried men ſhould be incapable of being elected; this 


would work a releaſe of the original contra, as to ſuch 

ſons, A valid election is a condition, precedent- to 
the right which the corporation has to command, and to 
the obligation on the members to obey.— “t has been ſaid, 
that this act was not made to eaſe diſſenters, but to puniſh 
them ; and that an exemption from burdenſome offices will 
be an eaſe; that the office of ſherift being one of thoſe, it 
will be giving the act an effect which the legiſlature did 
not intend; that it is more agreeable to the intention of 
the legiſlature, to conſtrue the office void as to the perſon 
elected, and good as to the corporation, who are puniſh- 
ing as for a contumacy, This. is the ſubſtantial part of 
the argument. Many caſes have been cited, where acts 
have been deemed good to à certain degree, and void as 
to all others: But there never was, and it is impoſſible 
there ever ſhould be, a caſe, where the word dd was 
conſtrued in ſuch a manner, as to make the act void as 
to a perſon who broke the law, and good as to the per 
ſons who have concurred in breaking it. The only point 
the legiſlature had in view was, to ſecure the power to 
perſons who outwardly profeſſed the religion of the ſtate. 
The puniſhment of non-conformiſts, by excluding them 


from power, was the conſequence, not the end, of the 


Jaw, We, as judges, ought to expound the Jaw with the 
ſame ſpirit it was made; and therefore ought not to con- 
firue it as a vindictive law, for any purpoſe but its own 
end. Whether this caſe occurred to the legiſlature, or 
how they thought it ſhould be determined, does not ap- 
pear. Different men may make different conjectures. 
But arbitrary conjectures never ought to be the baſis of 
judicial.determinations, If it had occurred, and they had 
intended to have made any difference between burdenſome 
and lucrative offices, they would have taken notice of it. 
The conſtruction now muſt be the ſame, Suppoſe it had 
been the office of chamberlain, and the queſtion put to 
the legiſlature; the anſwer muſt have been, We intend 
to keep con-conformiſts out of power, and therefore we 
command corporations not to ele them. They cannot 
be expoled to a penalty for not executing an office to 
which they cannot be elected: the exemption from both, 
makes it equal, ———As to what is ſaid, that perſons 
may be qualified for a lucrative, and not for a burdenſome 
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office ; I do not ſee how ſuch a caſe can exiſt. For if 
they are qualified to accept a Jucrative office, they are 
qualified to bear a burdenſome one, Ir ſhews that it was 
only a mockery in them; but it does not prove, that the 
ſcruples of other diſſenters are imaginary. It would be as 
unjuſt to judge of the ſcruples of all the diſſenters, by 
the conduct of ſome; as to judge of the doctrines of the 
eſtabliſhed church, by the lives of ſome of thoſe who 
profeſs it. It has been urged, that a man ſhail not be 


permitted to excuſe himſelf, on account of a diſability 


occationed by his own default; that it is an aggravation 
of his offence, to excuſe one crime by another; and that 
the toleration act did not mean to exempt diſſenters from 
relative duties, Inſtances have been mentioned of per- 
ſons out of their ſenſes, who are not allowed to diſable 
themſelves; if ſo, when. the incapacity ariſes from a na- 
tural diſability, @ Fortzort in the caſe of a diſability ariſing 
from neglect. Firſt, I deny the rule. In Sin. 576. 
Firzherbert was of a different opinion. It may ſeem hard, 
that a-man ſhall avoid his own acts for dureſs of man, 
and not for a viſitation from heaven. But the reaſon is, 
that the law has directed a mode of inquiry, and the king 
is to take madmen under his immediate protection, and 
after office found to avoid ſuch acts as he thinks proper, 
5 Mod. 421. Madmen cannot be choſen into corpora- 
tion offices. In Eg. Caf. Abr. 279. Lord King has drawn 
a rational line, between the acts done by an inſane perſon 
to the prejudice of others, and the acts done by him to 
the prejudice of himfelf, King and Larwood is no autho- 
rity in the preſent caſe; becauſe it is clear, that the 
toleration act was not pleaded, and it was only the opi- 
nion of two [judges againſt Sir Samuel Eyre. In 4 Aud. 
274. Lord Somers is ſaid to have been of the ſame opi- 
nion as Sir Samuel Eyre. The fine was only five marks; 
which ſhews the judges thought it a tender caſe. | ob- 
ſerve,” it was admitted in that caſe, that if a man be 
difabled by judgment to bear an office, there he is ex- 
cuſed, becauſe judicium redditur in inuiium. Why then 
ſhall not an act of parliament excuſe, which is the judg- 
ment of the whole legiſlature, As to Sir Fobn Reads 
caſe, which was mentioned, it was an information in the 
exchequer 28 Nov, 26 C. 2. He was appointed ſh«1iff 
of Hertfordſhire, was ſworn, and took upon himſelf the 
execution of the office. A caſe very different from this ; 
for he was capable of the office at the time he was ap- 
pointed, and had been in poſſeſſion, In the preſent * 
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the defendant was not eligible, Sir John Read had alledg- 
ed 2 diſability which it was in his power to remove, and 
which it was his duty to remove. But here the defendant's 
receiving the ſacrament muſt be precedent; and fince 
the toleration act, it is not his duty to receive it. Box 
and Moollaſlon, another caſe cited, turned upon the in- 
formality in the plaintiff's replication, Had it been de- 
termined on the point it is now produced to prove, it 


would certainly have been mentioned by chief juſtice 


Holt and Eyre, as a caſe in favour of their opinions. 
The caſe in 3 Lev. 116. differs as much from the preſent 
caſe, as between legally and illegally elected. Lam 
therefore-clearly of opinion, that the judgment ought to 
be reverſed. 

| The other two judges delivered their opinions to the like 
effect: and the judgment was reverſed. | 

. Upon this, the corporation by writ of error brought the 
cauſe before the houſe of Jords, when all the judges, who. 
had not ſate as delegates (except Mr, juſtice Yates who 
was ill) gave their opinions ſeriatim; and all, except Mr. 
baron Perrot who was of opinion to reverſe the judgment, 
delivered their opinion for confirming it (g). Upon which 
occaſion lord Mansfield ſaid; In every view in which I 
have been able to conſider this matter, I think this action 
cannot be ſupported, If they rely on the corporation act; 
by the literal and expreſs proviſion of that act, no perſon 
can be elected, who hath not within a year taken the ſa- 
crament in the church of England: the defendant hath not 
taken the ſacrament within a year; he is therefore not 


) The proceedings in this writ of error are reported in 
6 Bro. H. C. 181. The queſtion put to the judges was, 
„ Whether, upon the facts admitted by the pleadings in 
this cauſe, the defendant is at liberty, or ſhould be allowed, 
to object to the validity of his election, on account of not 
having taken the ſacrament, according to the rites of the 
church of England, within a year before, in bar of this ac- 
tion ?” And the judges, having taken a week's time to con- 
ſider, and differing in their opinions, delivered them ſeriatim 
with their reaſons; Mr. Juſtice Hewit, Mr. Juſtice Aſton, 
Mr. Juſtice Gould, Mr. Baron Adams, Mr. Baron Smythe, 
and Mr. Juſtice Clive, were of opinion is the affirmative ; 
and Mr. Baron Perrot in the negative. Whereupon it was 
ordered and adjudged, that the judgment given by the com- 
miſhoners delegates ſhould be affirmed, and the record re- 
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neglec : here therefore alſo they fail. 
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elected. Here they fail. ———If they ground it on the 
general deſign of the legiſlature in paſſing the corporation 
act the deſign was, to exclude diflenters from office, and 
diſable them from ſerving. For in thoſe times, when a / 
ſpirit of intolerance prevailed, and ſevere meaſures were 
purſued, the diſſenters were reputed and treated as perſons 
ill affected and dangerous to the government: the de- 
fendant therefore, a diſſenter, and in the eye of this Jaw a 
perſon dangerous and ill- affected, is excluded from office, 
and diſabled from ſerviog. Here they fail. Tf they 


ground the action on their own by-law ; ſince that by-law 


was proſeſſedly made to procure fit and able perſons to 
ſerve the office, and the defendant is not fit and able, be- 
ing expreſsly diſabled by ſtatute law, here too they fail. 
If they ground it on his diſability, being owing to 
a neglect of taking the ſacrament at church, when he 
ovght to have done it; the toleration act having freed the 
diſlenters from all obligation to take the ſacrament at 
church, the defendant is guilty of no neglect, no criminal 
— And after 
having expatiated on each of theſe ſeveral heads, he adds: 
The defendant in the preſent cauſe pleads that he is a dif- 
ſenter within the deſcription of the toleration act; that he 
hath not taken the ſacrament in the church of England 
within one year preceding the time of his ſuppoſed election, 
nor ever in his whole life; and that he cannot in conſci- 
ence do it. Conſcience is not controulable by human 
laws, nor amenable to human tribunals. Perſ-cution, or 
attempts to force conſcience, will never produce convic- 
tion ; and are only calculated to make hypocrites, or 
martyrs. My lords, there never was a ſingle inftance, 
from the Saxon times down to our own, in which a man 
was ever puniſhed for erroneous opinions concerning rites 
or modes of worſhip, but upon ſome poſitive law. The 
common law of England, which is only common reaſon 
or uſage, knows of no proſecution for mere opinions. Fot 
atheiſm, blaſphemy, and reviling the chriftian religion, 
there have been inſtances of perſons proſecuted and 
puniſhed upon the common law; but bare nonconformity 
is no fin by the common law: and al} poſitive laws, in- 
flicting any pains or penalties for nonconformity to the 


eſtabliſhed rites and modes, are repealed by the act of 
- toleration; and difſenters are thereby exempted from all 
ecclefiaſtical cenſutes. 


What bloodſhed and confuſion 
bave been occaſioned from the reign of Hen, 4. when the- 


ficft penal ſtatutes were enacted, down to the revoluti 
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za this kingdom, by laws made to force conſcienee? 
There is nothing certainly more unreaſonable, more in- 
conſiſtent with the rights of human nature, more con- 
trary to the ſpizit and precepts of the chriſtian religion, 
more iniquitous ,and. unjuſt, more _impolitic, than perſe- 
cution. It is "againſt natural religion, revealed religion, 
and ſound policy. Sad experience, and a large mind, 
taught that great man, the preſident. De Thou, this doc- 
tiine; let any man tead the many admirable things 
which, tho' a papiſt, he hath dared to advance upon the 
ſubject, in the dedication of his hiſtory to Henry the 
fourth of France (which I never read without rapture) ; 
and he will be fully convinced, not-only how cruel, but 
how impolitic, it is to perſecute for religious opinions. 
As a ſubject of Great Britain, I ſhould not have been 
ſorry, if France had continued to cheriſh the Jeſuits, 
and to perſecute the Huguenots. There was no occaſion , 
to revoke the edict of Nantz; the Jeſuits needed only to 
have adviſed a plan, fimilar to what is contended for in 
the preſent cafe: make a law to render them incapable 
of office; make another, to puniſh them for not ſerving. 
If they accept, puniſh them; if they refuſe, puniſh them: 
if they ſay yes, puniſh them; if they ſay no, puniſh 
them My lords, this is a moſt exquiſite dilemma, from 
which there is no eſcaping it is a trap a man cannot 
get out of; it is as bad perſecution as that of Procruſ- 
tes: if they are too ſhort; ſtretch them; if they are too, 
long; lop them. Small would have been their conſolation. ? 
to have been gravely told, The edi& of Nantz is kept | 
inviolable; you have the full benefit of that act of tole- } 
tation; you may take the ſacrament in your own way | 
with impunity; you are not compelled to go to maſs, 
Wete this caſe but told in the city of London, as of a ] 
proceeding, in France; how would they exclaim againſt 
the Jeſuitical diſtinct ion ? and yet in truth it comes from 
themſelves: the Jeſuits: never thought of it: when they 
meant to proſecute, their act of toleration, the edict of 
Nantz, was repealed, This by-law, by which the diſ- 
ſenters are to be reduced to this wretched dilemma, is a 
by-law of the city, a local corporation, contrary-to an 
act of parliament which is the law of the land: a 
modern by-law, of very modern date, made long fince 
the corporation act, long ſince the toleration act, in the 
face of them; for they knew theſe laws were in being. 
It was made in ſome year of the reign of the late King; 
I forget 4 


% 
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I forget which: but it was made about the time of 


building the manſion-houſe. Now if it could be ſup- 


poſed, that the city have a power of making ſuch a by. 
law; it would intirely ſubvert the toleration act, the 
deſign of which was to exempt the diſſenters from all 


| penalties: for by ſuch a by-law they have it in their 


power to make every diſſenter pay a fine of 6001, or any 
ſum they pleaſe ; for it amounts to that. The profeſſed 
deſign of making this by-law, was to get fit and able 
perſons to ſerve the office: and the plaintiff ſets forth in 


his declaration, that if the diflenters are excluded, they 


ſhall want fit and able perſons to ſerve the office, But 
were I to deliver my own ſuſpicion, it would be that they 
did not ſo much wiſh for their ſervices, as for their fines, 
Diſſenters have been appointed to this office, one who 
was blind, another who was bedridden : not, I ſuppoſe, 
on account of their being fit and able to ſerve the office, 
No; they were diſabled both by nature and by law. We 


had a caſe lately in the courts below, of a man choſen 


mayor of a corporation, while he was beyond the ſeas, 
with his majeſty's tioops in America; and they knew him 
to be ſo. Did they want him to ſerve the office? No; 
it was impoſſible, But they had a mind to continue the 
former mayor a year longer, and to have a pretence' of 


ſetting aſide him who was now choſen, on all future oc-' 


caſions, as having been elected before. In the preſent 
caſe, the defendant was by law incapable at the time of 
his pretended election: and it is my firm perſuaſion, that 
be was choſen becauſe he was incapable, If he had been 
capable, he had not been choſen ; for they did not want 
him to ſerve the office. They choſe him, becauſe without 


2 breach of the law, and an uſurpation upon the crown, 


he could not ſerve the office, They choſe him, that he 
might fall under the penalty of their by-law made to ſerve 
a particular purpoſe: in oppoſition to which, he hath 
ene a legal diſability grounded on two acts of par- 
i 


liament: as I am of opinion that this plea is good, I con- 


clude with moving your lordſhips that the judgment be 
afirmed, —Avd' the judgment was immediately affirmed, 
nemine contradicente. Appendix to Furneaus's letters 15 


Mr. Fuftice Blacklone, 2d Edit. 
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Distribution. 


on HE diſtribution of inteſtates effects, is treated o 


under the title Mills. 


Divine Service. See Publick Worſhip, 
Divorce. See Parriage, 


Doctors Commons. 


DOCTORS commons is the college of civilians 
in London, which was purchaſed by Dr. Harvey, 
dean of the arches, for the profeſſors of the civil law. 
Here commonly reſide the judge of the arches court of 
Canterbury, the judge of the admiralty, and the judge of 
the / prerogative court of Canterbury, with divers other 
eminent civilians ; who there living (for diet and lodging) 
in a collegiate manner, and commoning together, it is 
known by the name of Doctors commons. It was burned 
down in the fire of London, and rebuilt at the charge of 
the profeſſion. Chamberl, Pr. State. 


Donatto cauſa moꝛtis. 


Doran cauſa moriis, is a giſt in proſpect of death ; 
where a perſon moved with the conſideration of his 
mortality, doth give and deliver ſomething to another, to 


be his nen caſe the of die, but if he lives he is to have it 


again, . 179. 
Which u is ro of more at large under the title 


Uills, 


Donatibe. 


Donative. 


Donative, what, I. A Ponative is a. ſpiritual ,preferment, be it. church, 


Original of do- 


chapel, or vicarage, which is in the free gift ot 
collation of the patron, without making any preſentation 
to the biſhop ; and without admiſſion, iuſtitution, or in- 
duction by any mandate from the biſhop or other; but 
the donee may by the _ patron, or by any other au- 
W the patron, be put into poſſeſſion, Deg. p. x, 
c. 13. (5) 
by, And this right in the donor (together with the ex. 
. emption of the church from ecclefiaſtical juriſdiction) 
ſeemeth to have come from the conſent af the biſhop in 
ſome particular caſes : as when the lord of a manor in a 
great pariſh, having his tenants about him at a.remote 
diſtance from the pariſh church, did offer to build and 


"endow a church there, provided that it ſhould belong in- 


tirely te him and his-family, to put in ſuch perſons as they 
ſhould think fit, if they were in holy orders. It is very 
poſſible, that the biſhops ac that time, to, encouraye ſuch 
a work, might permit them to enjoy this liberty; which 


* being continued time out of mind, is turned into a pre- 


of benefces or 


ſcriptioa. And they are to be diſtinguiſhed from thoſe 
called fine-cures, and-exempt juriſdictions ; for. ſine-cures 
in truth are benefices preſentable; but by means of vicar- 
ages endowed in the fame places, the perſons. who enjoy 
them have by long cuſtom been excuſed from reſidence: 
and exempt juriſdictions are not ſo called, becauſe they 
are under no ordinary; but becauſe they are not under 
the ordinary of the dioceſe, but have one of their own; 
and are therefore called peculiars. I. Still. 335. 

3. There is not any one particular ſort of eccleſiaftical 
preferments, that are peculiarly faid to be donatives ; for 
ſome of all ſorts may be donative, as well as preſentative, 
or elective. For biſhopricks were donative in England, 
after the conqueſt, until the time of king John. So 2 

rebend may be donative, as at Windſor and Weſtminſſer, 
in the chapels of the king, where the prebend being void, 
it is ſaid that the king ſhall make collation of his clerk by 
patent, and by force thereof he Mall take poſſeſſion with · 
out any inſtitution or induction. Alſo a benefice with 


— 
—— * as 


* 


(5) More 765, Cro. Fac. 63. Tilv. 60. 


cure 


| | 
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cure of ſouls may be a donative; as the rectory of Briery 
or Burien in Cornwall: and ſo the church of the tower 
of London is a cure of ſouls, and the king's donative. 
Watf. c. 15. (i) e yt 

Yet ſome of theſe inſtances, and other ſuch like, may 
be ſaid to reſemble donations, rather than to be donations, 
properly fo called; ſuch as the grant of the king to pre- 
bends without inſtitution; as alſo, the collation of a bi- 
ſhop without preſentation: and the nomination to perpe- 
tual curacies, which is without either preſentation, inſtitu- 
tion, or induction. For theſe differ from donatives properly 
ſo called, which are given and fully poſſeſſed by the ſole 
donation of the patron in writing; inaſmuch as collations 
and royal grants are to be followed by induction and inſtal- 
ment; and perſons nominated to curacies are to be au- 
thorized by a licence from the biſhop,- before they can 
legally officiate, Whereas poſſeſſion by donation is not 
ſubject to any of theſe conſequents, but receives its full 
eſſence and effect from the ſingle act and ſole authority of 
the donor as aforeſaid. Watſ. c. 15. 


4+ By the ſeveral ſtamp acts; for every ſheet or piece stamp. 


of vellum or parchment, or ſheet of paper, upon which 
any donation which ſhall paſs the great ſeal of England, 
or upon which any donation to be made by any patron 
whatſoever, of or to any benefice, dignity, or eccleſiaſtical 
promotion, ſhall be engroſſed or written, ſhall be paid a 
treble forty ſhilling ſtamp duty. Provided, that ſuch bene- 
fice, dignity, or promotion, be of the yearly value of 101 
or above in the king's books, 

If under that, it ſeemeth that the ſame ſhall be upon a 
treble 5s ſtamp. — 


5. The form of a donation may be thus: To all to Form of a de- 
„ whom theſe preſents ſhall come. Know ye, that 18. 


A. B. of in the county of eſquite, 
have given and granted, and by theſe preſents do give 
«and grant, to my beloved in Chriſt C. D. clerk, the 
office or place of curate” [or as the caſe ſhall be] * of the 
* chapel of ——— in the county of now lawfully 
'* vacant, and to my donation and free diſpoſition in full 
* right belonging, and by theſe preſents do make, conſtitute, 
* and appoint him the ſaid C. D. curate of tbe faid cha- 
e pe]; to have, hold, and enjoy the ſaid office or place of 


— "Wy tt. 


(i) 2 Rel. 4b. 341. 356. 1H. 4. 9. Co. Lit. 344. 
Cro. Ja. 63. Cro. Elin: 633. © | 
| | « curate 
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-& turate in the chapel aforeſaid to him the ſaid C. D. dyt: 
« ing his natural life, with all and every the ſalaries, ſti- 
„ pends, rights, and appurtenances, to the ſame office or 
& place of curate aforeſaid, in any wiſe belonging or apper- 
„ taining, as fully, freely, and perfectly, and in as ample 
„manner and form, as any other hath or ought to bave 
& held and enjoyed the ſame. In witneſs whereof I hare 
{© hereunto ſet my hand and ſeal, the —<— day of — 
© jn the year of our Lord ” Em, 459. 
Or thus: To all to whom theſe preſents ſhall come, 
« A.B. of inthe county of — — eſquire; 
lord of the manor ff ——— in the county of ——— 
« ſendeth greeting. Whereas the chapel of — in the 
© county aforeſaid is now vacant, and to my donation in 
«* full right belongeth; know ye, that I the aforeſaid 
« A, B. have given and granted to my beloved in Chriſt 
« C. D. clerk, the aforeſaid chapel of with all its 
«< rights and appurtenances, and by the tenor of theſe 
© preſents do induct him the ſaid C. D. into corporal 
«< poſſeſſion of the ſaid chapel, with all its appurtenauces, 
« In witneſs whereof, &c.” Edlen, 461. 
Ed of a do. 6. The grant of a donative being once made, creates a 
nation. right as full and laſting as inſtitution and induction: 
that is, a right not to be taken away, but by the rel1gnation 
or deprivation of the donee; the refignation to be made to 
the donor, and the deprivation to be made by the donor 
likewiſe; both the church and the clerk being exempt from 
ordinary juriſdiction. To this purpoſe it is, what we find 
in the reports of Sir John Davis, that a donative cannot 
be granted for years or at will only, becauſe this great in- 
convenience would follow, that the fieehold might be in 
perpetual abeyance ; which is an inconvenience that the 
law will not ſuffer, Gib/. 819. (4) 
How far the 7. Altho' a clerk upon whom a doriative is beſtowed, 
donee muſt qua» doth not gain poſſeſſion by preſentation, inſtitution, and 
— ra — induction; yet he is obliged, in order to preſerve and main- 
kromoteo rain his poſſeſſion, to be qualified and to qualify himſelf in 
many things, as others do who are preſented, inſtituted, and 
indudted: as, | 
(1) He muſt be a prieſt; without which, by the 13 & 
14 C. 2. c. 4. / 14 no perſon ſhall be admitted to an) 
eccleſiaſtical promotion, | 


* 


f —— — 


— 


(4) Dav. 46. 


(2) He 
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macy, before he takes the donation; and this he muſt 


thereunto, that is, his patron; by the 1 El. c. x, and 
1 W. c. 8. 7. LL | 
(3) And if the donative be a benefice with cure, he that 
takes it ought firſt to ſubſcribe the thirty-nine articles in the 
ſence of the ordrmary (by the 13 El. c. 12.) which Dr, 
Waton ſuppoſeth muſt be underſtood of the ordinary of 
the dioceſe, and not of his patron ; altho' the patron hath 
| the power of viſiting and correAing him, and not the ordi- 
nary of the diocefe. War. e. 15. 
(4) He muſt alſo, before his admiſſion to de incumbent 
or bave poſſeſſion of his donative, ſubſcribe before the 
archbiſhop, biſhop, or ordinary of the dioceſe, (or their 
vicar general, chancellor, or commiſſary reſpectively,) the 
declaration of conformity to the liturgy of the church of 
England as by law eſtabliſhed. And if the donative hath 
2 pariſh church belonging to it ; he muſt have a certificate 
under the hand and ſeal of the perſon before whom he ſub- 
ſcribed, to be read by him in ſuch church afterwards, 13 
& 14 C. 2. c. 4. 15 C. 2. c. 6. . 5. - 
(5) And he ought to read the morning and evening 
prayers in his church or chapel, within two months after 
he ſhall be in the actual poſſeſſion of his donative, or in 
caſe of impediment (to be allowed of by the ordinary) then 
within one month after ſuch impediment removed; to- 
gether with the form of giving aſſent and conſent thereunto: 
dy the 13& 14 C. 2. . 4. | 
(6) He muſt alſo within two- months (or at the time 
when he reads the morning and evening prayers as afore- 
fad) read and aſſent to the thirty-nine articles, if it be a place 
with cure: for although it is ſaid in the ſtatute of the 13 
Elia. c. 12. /. 2. that this is to be done in two months after 
induction; yet when the having cure of fouls is the founda- 
tion of reading and aſſenting, wherever there is cure of 
ſouls, the induction may be well interpreted of any actual 
poſſeffion whatſoever. 13 El. c.12.. 23 C. 2. c. 28. 
IWatf.c. 15. 
(7) He muſt within three months after ſubſcription of 
the declaration aforeſaid, within his pariſh chufch as 
tforeſaid, read the ordinary's certificate of his ſubſcription, 
8 again make the ſame declaration; by the 13 & 14 
2. c. 4. 
(8) And finally, within ſix months he muſt take 8 
vaths of allegia ſu acy, and abjuration; in one 
r the 


(2) He muſt take the. oaths of allegiance and ſupre- 


do before ſuch perſon who hath authority to admit him 
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the courts at Weſtminſter, or at the general or quarter 
ſeſfions. 1 C. ff. 2. c. 13. 9 G. 2. c. 26. a 

In the caſe of Pꝛwel and Milbank, M. 13 G. 3. C. P. 
On an action for money bad and received to the plaintiff, 


uſe the defendant pleaded the general iſſue, and a verdid 
was given for the plaintiff, on the following ſtate of the 


caſe. William Folyffe and Eleanor his wife, in right of the ' 


faid Eleanor, nominated and appointed the plaintiff, on the 


27th of June 1770, to the donative of Cb. ter le Street, in 


the county and dioceſe of Durham, with cure of ſouls, 
The plaintiff was then in prieſt's orders, and had ſub. 
ſcribed the 39 articles, and the three articles in the 36th 
canon, at the time of his ordination: but did not prove, at 
the trial of the cauſe, tho' required fo to do, that he ſub. 
ſcribed the articles before the biſhop ; nor that he had pub. 
lickly read the fame in the church of Chefter le Streit 
aforeſaid, with declaration of his aftent to the ſame ; nor 
that he had ſubſcribed the declaration in the ſtatute of 13 
& 14 C. 2. ſince his nomination to the donative; nor that 
he had any licence from the biſhop to preach in the ſaid 
church. in the argument of this cauſe, two queſtions 
were made; Firſt, whether an incumbent of. a donative 
with cure is obliged to conform to the ſtatutes of Elizabeth 
and Charles the ſecond. And ſecondly, whether in this 


action it was neceſſary for him to give evidence, that he 


bad performed the fevera] requiſites contained in theſe 
ſtatutes — As the court gave their opinion on the ſecond 
queſtion,” that he was not obliged to give ſuch evidence, 


- unleſs ſome proof had been made by the defendant to raiſe 


a doubt whether he had ſubſcribed or not, they did not 
give a judicial determination upon the former point, but 
ſtrongly inclined, that donatives, with cure of ſouls, are 
within all the reaſons, religious as well as political, upon 
which the acts of uniformity are founded, and ſeemed 
to think that this had been ſettled long ago, in the caſe of 
Carver and Pinkney, M. 13 C. 2. as reported in 3 Lev. 82. 


Black. Rep. 851. U 
2 ne i 8. Donatives 
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* [ 


) This caſe is more folly reported in 3 W317. 355. where 
the ger unanimouſly of opinion that the plaintiff having 
proved that he was in prieſt's orders, and duly appointed to 
the donative, the other I ſhould be preſumed to bare 
been performed, no proof having been offered to the con- 
wary ; for which preſumption were cited, Monde v. * * 
. 1 Ka. 
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. 8. Donatives are within the ſtatute againſt ſimony. Donative within 
Deg. p. I. c. 1.3, (n) . the ſtatutes of 
And where they have cure of ſouls, they are likewiſe = =" een 
vithin the ſtatute againſt pluralities. Deg. p. 1. c. 13. x 


9. If the patron of a donative do not nominate a clerk, Lapſe. 
. there can be no lapſe thereof, unleſs it be ſo ſpecially 
1 
e 
n 


provided for in the foundation: but the biſhop may com- 
pel him to do it by ſpiritual cenſures. 1 Inſt. 344.  Gib. 
$19. (2) 

1 00 if it is augmented by queen Anne's bounty (as will 

4 appear afterwards) it will lapſe in like manner as pre- 

h ſentative livings.. 

t 10. Lord Coke ſays, if the king doth found a church, How far exempt 
hoſpital, or free chapel donative, he may exempt the from the ordina. 
ſame from ordinary: juriſdiction, and his chancellor ſhall 7*/**{iRion- 
viſit. the ſame. - Yea, if he do found the ſame, without 
any ſpecial exemption ; the ordinary is not, but the king's 
chancellor to viſit it. And as the king may create do- 
natives exempt from the viſitation of the ordinary; ſo 
he may by his charter licenſe any ſubje& to found ſuch a 
church or chapel, and to ordain that it ſhall be donative 
and not preſentative, and to be viſited by the founder and 
not by the ordinary. And thus began donatives in Eng- 
hnd (he fays), whereof common perſons were patrons. 


— 
* 
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+ But the regiſter ſuppoſeth a royal foundation, and not f 
2 mere royal licence: and that it muſt be proved to be an- 


1 a 


1 Rel. Rep. 83, and Clayton Pl. of A. 48. See Benellce, 
VII. 2. Ia this caſe no objection was made to the trial of 
the right by the action for money had and received, and the 
advowſon was ſtated to be donative by the ſpecial caſe, ſothat 
the court of common pleas proceeding on the aboye-mentioned 
preſumption, gave judgment for the plaintiff, But in a for- 
mer trial between the ſame parties, Mich. 12 G. 3. in the 
king's bench, Lord Mansfield was of opinion upon the evi- 
dence, that the benefice was not a donative but a perpetual 
es core, and that the licence of the biſhop was neceſſary to give 
the plaintiff peſſeſton, without which he could not maintain an 
action for money had and received of the profits of his office, 
So that judgment was then given for the defendant, who had 


a been licenſed by the biſhop, and was in poſſeſſion of the cura- ; 
x e Rep. 399. See alſo Curates. l 
> 2:48), Bop to be fo reſolved in Carver v. Pinkney, 3 Lev. | 


4 al, , ' Q 2 | . ; . 2 
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cient too: and therefore a new licence will not come up 
to the Regiſter. 1 Still. 335. nr 

However it is certain, that the ordinary cannot viſit a 
donative, but the patron muſt viſit the ſame, by commiſ- 
ſioners to be appointed by him. 1 . 344. 

And by conſequence a donative is freed from procura- 
tions. Deg. p. 1. c. 13. And the incumbent is ex- 
empted (Dr. Gibſon ſays) from attendance at viſitations. 
Gibſon, 819. | 

And it is faid, that if the biſhop ſhall take upon him 
to viſit a donative, and deprive the incumbent, he runs 
himſelf into the danger of a præmunire. Deg. p. 1. c. 13. 

And in ſuch cafe was Barlow, biſhop of Bath, in the 
time of king Edward the fixth; and was forced te get a 
pardon, for having deprived the dean of Wells, which 
was a donative by letters patents from the king, 3 Inf, 
122. 

But altho' the ordinary hath not power as to the place, 
ſo as to regulate ſeats in that church, or the like; yet 
he hath power as to the parſon, if he committeth any 
miſdemeanor, to proceed againſt him by ſpiritual cen- 
ſures. As in the caſe of Colefatt and Newcomb, M. 4 An. 
A miniſter of a donative was ſued in the ecolefiaftical 
court, for that, when he read prayers, he did not 
read the whole ſervice, but left out what part of it be 
thought fit; and for preaching without licence. And it 
was moved for a prohibition, upon a ſaggeſtion that the 
church was a donative: and argued, that donatives were 
exempt from the juriſdiction of the ordinary, and that it 
was a lay thing, and the biſhop could not viſtt it; and 
that if the incumbent was guilty of hereſy, the ordinary 
could not meddie with him, for the parfon was privileged 
in reſpect to the place; but the patron might by com- 
miſſion examine the matter, and upon cauſe deprive him. 
But Powell juftice, in the abſence of Holt chief jufti 
took the difference, where the ſuit in the ecclefaſtica 
court is in order to deprivation, and where only for re- 


formation of manners: in the former caſe the court will 


prohibit, but not in the Jatter : and therefore if in this 
caſe the ſpiritual court proceeded to deprivation, the 
court would prohibit them, but not till then. He ſaid, 
he had known ' prohibitions denied frequently, to ſuits 
againſt parſons of donatives for marrying without licence. 
And the reporter ſays, Mr. Mead and Mr. Salkeld both 
told him, that they had known the chief juſtice Holt take 
the ſame diſtinction; that the a a — 


Donative. 


liable to the eccleſiaſtical juriſdiction, as he was a mem- 
ber of the eccleſiaſtical body, for perſons] offences, tho“ 
for matters relating to the church he was exempt; and 
therefore the ſpiritual court could not deprive him : but 
for drunkenneſs, or preaching hereſy, they might cenſure 


him. And this (ſaith the reporter) ſeemeth to be the 


better opinion. L. Raym. 1205. 
So in the caſe of churchwardens, M. 13 C. Caftle and 


Richardſon. On a libel in the ecclefiaſtical court for not 
taking upon him the office of chapel-warden ; the de- 
fendant pleaded, that it was a donative, and thereupon 
moved for a prohibition. And upon debate, the ſame 
was denied; the whole court being of opinion, that tho' 
there was a difference as to the incumbent, yet as to the 
pariſh officers there was none; for they are the officers of the 
pariſh, and not of the patron of the donative. Str, 715. (e) 
And as to donatives augmented by the governors of 
queen Anne's bounty, it is enacted by the 1 G. ſt. 2. 
c. 10. as followeth : ¶ bereas the late green Anne's bounty to 
the poor clergy was intended to extend not only to parſons and 
vicars who come in by preſentation or collation, inſlitulion, and 
induftton ; but likewiſe to ſuch miniſters who come in by dina- 
tion, or are only flipendiary preachers or curates, moft of which 
are not corporations, nor have a legal ſucceſſion, and therefore 
art incapable of taking a grant of conveyance of ſuch perpetual 
aug mentation as ts intended by the ſaid bounty; and in many 
places it would be in the power of the donor, impropriator, 
porſon, or vicar, to withdraw the allowance which waz be- 
fore paid ts the curate or miniſler ſerving the cure; or in caſe 
of a chapelry, the incumbent of the mother church might refuſe 
to employ a curate, and officiate there himſelf and take the be- 
nefit of the augmentation, whereby the maintenance of the curate 
would be ſunk in/lead of being augmented ; it 1s therefore 
mated, that all fuch churches, curacics, or chapels, which fhall 
be augmented by the governors of the ſaid bounty, Mail be from 
thenceforth perpetual cures and benefices, and the minifters 
duly nominated and licenſed therqunto ſhall be in law bodies po- 
btick and corporate and have perpetual ſuccsſſion, and be ca- 
fable to take in perpetuity ; and the umpropriators or patrons of 
any augmented churches or donatives, and tht rectors and vicars 
of the mother churches whereunta ſuch augmented curacy or 
chapel deth appertain, ſhall be excluded from receiving any profit 
by fuch aug mentation, and ſhall pay to the miniſters officiating 
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h annual and other penſions and ſalarits, which by ancient 


cuſtom or otherwiſe, of right, and not of bounty, they were be. 


ore obliged to pay. 1. 4. | 
4 And 25 I. the ſucceſſion in ſuch augmented cures, 
hereby made perpetual cures and benefices, and that the ſamg 
may be duly and conſtantiy ſerved; if they ſball be ſuffered ty 
remain void for fix montbs, they ſhall lapſe in like manner az 
eſentative livings. ſ. 6, 7. att nie. 
And all ſuch donatives, which at the time of their augmen- 
tation are exempt from all eccliſtaflical jur iſdiction, ſhall by ſuch 
augmentation become ſubjett to the viſitation and juriſdifion of 
the biſhop of the dioceſe wherein ſuch donative is. ſ. 14, , 
Provided, that no donative ſhall be augmented without the 
conſent of the patron in writing under his hand and ſeal, ſ. 15. 
Goes to the beir 11. In the caſe of Repingten againſt the Governors 
and not to the Tamworth ſchool, E. 3 G. 3. A perſon being ſeiſed of the 
executor. advowſon of a donative, the church in his life-time be- 
comes void; then he dies, the church being ſtill void, 
By bis will he made the plaintiff executor, who brought 
2 quare impedit, ſuppoſing himſelf intitled to this turn, 
as an executor is in the caſe of a preſentative benefice, 
After two arguments in the court of common pleas, the 
whole court was clearly of opinion, that the right of 
donation deſcended to the heir at law; and that the ex · 
ecutor had no title, which he would have had, if it had 
been a preſentative benefice. - 2 /ilſon, 150, 6 
How far of tem- 12. It was ſaid in the caſe of Spratt and Nichalſon, Gods, 
poral cogni= 196. that if iſſue be joined, whether donative or preſent- 
— ative, it ſhall be tried by a jury at the common law: and 
elſewhere it is ſaid, that if the patron of a donative being 
diſturbed in collating, recover by quare impedit, the 
writ ſhall be directed to the ſheriff, to put the clerk in 
poſſeſſion. Gib/. 820. (p) | 
For if the patron of a donative is diſturbed in collating 
his clerk, he may have a quare impedit againſt the biſhop 
and the diſturber ; but the declaration in ſuch a caſe muſt 
be ſpecial. Deg. p. 1. c. 13. | | 
And a mandamus will lie, to admit or reſtore the do- 
nee. Burrow, Man f. 1043. (2) 
13. Lord 
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1 00 14 H. 4. 11,6. Cited in Powel v. Milbeerne, 3 Will. 
3 

8 mandamus cannot now be obtained in this caſe, 

the party having a ſpecifick remedy by guare impedit. — 
| ue 


Double quarrel, 237 


13. Lord Coke ſays, if the patron of a donative doth How extingui n- 
once preſent to the ordinary, and his clerk is admitted 
and inſtituted," it is now become preſentable, and never 
ſhall be a donative after. But a preſentation to ſuch a 
donative by a ſtranger, and admiſſion and inftitution 
thereupon, is merely void. 1 {nft. 344. (r) 

But in the caſe of Ladd and Widdows, MH. 1 An. Up- 
on motion for a new trial in a quare impedit, wherein 
the point in iſſue was, whether the church was donative 
or preſentative, evidence was pleaded of ſeveral preſenta- 
tions: and the court, viz. Holt chief juſtice and Powell 
juſtice, held, that tho a preſentation might deſtroy an 
improptiation, yet it could not deſtroy a donative; be- 
cauſe the creation thereof was by letters patent, whereby 
land is ſettled to the parſon and his ſucceſſors, and he 
to come in by donation, 2 Salk, 541. 
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Double quarrel, 


DUelex querela (double guerele or complaint, called 
improperly double quarrel) is a complaint made by 
any | clerk: or other, to the archbiſhop of the province, 
| againſt any inferior ordinary, for delaying juſtice in any 
cauſe eccleſiaſtical, 'as to give ſentence, or to inſtitute a 
clerk preſented, or ſuch like. The effect of which is, 
| that the archbiſhop; taking knowledge of ſuch delay, di- 
rects his letters under his authentick ſeal to all and ſingu- 
lar clerks of his province, thereby commanding and giv< 
ing authority to them and every of them, to admoniſh the 
ſaid ordinary within a certain time. (as for inftance nine 
or fifteen days) to do the juſtice required; or otherwiſe 
to cite him to appear before him or his official at a day 
in tbe ſaid letters prefixed, and there to alledge the cauſe 
| of his delay; and laſtly, to intimate to the ſaid ordinary, 
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| ſuch an application will be diſmiſſed with coſts. 1 T. Rep. 

396; the King v. Biſhop of Cheſter., See Curates, 4 & 
10., and Fdbotwſon, 14. . | | | 

| (r) F. N. B. 35. Cre. Ja. 63. 
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232 Drunkenneſs. 
chat if he performs not the thing injoined, nor appears 
at the day affigned, he will proceed to do juſtice in the 
premiſſes. And it ſeems to be called a double querele, be. 
cauſe it is moſt commonly made both againſt the judge, 
and againſt the party at whoſe requeſt juſtice is delayed 
by the ſaid judge. Terms of the L. Clarke, Tit. 84, 
The proceſs, form, and manner of trial in which ſuit, 

is treated of under the title Wenefice. 


Drunkennels. 


Drunkenneſs by 1. Can, 109. ] F any offend their brethren by drunken. 
the canon law. neſs; the churchwardens or queſtmen 
and ſidemen in their next preſentment to their ordinaties, 
ſhall preſent the ſame, that they may be puniſhed by the 
ſeyerity of the laws, according to their deferts ; and fuch 
notorious offenders ſhall not be admitted to the holy com- 
munion, till they be reformed, 2 
Penalty of fuf- 2. By the 1 J. c. 9. 4 J. c. 5. 21 J. c. 7. and 1 C. 
— 2 c. 4. If any inn-keeper, victualler, or alehouſe keeper, 
or tavern keeper or ſeller of wine, keeping an ian or vie- 
tualling houſe, ſhall permit any perſon to continue drink- 
ing or tipling therein ; (other than ſuch as be invited by 
any traveller, and ſhall accompany him only during bis 
neceſſary abode there; and other than labouring and han- 
dicraftmen in market towns, upon the uſual working days, 
for one hour at dinner time, to take their diet in an ale- 
houſe; and other than labourers and workmen, which 
for the following of their work ſhall ſojourn there ; and 
other than for urgent and neceſſary occaſions to be allow- 
ed by two juſtices of the peace;) he ſhall forfeit 10s to the 
poor: the ſame offence being viewed by the mayor or a 
juſtice of the peace, or proved before them by one witneſs, 
or confeſſion of the party ; and after ſuch confeſſion, the 
oath of the party ſo conſeſſing ſhall be taken againſt any 
other offending at the ſame time. 
And he ſhall alſo be diſabled from keeping any ſuch ale- 
houſe for the ſpace of three years, 

The ſaid penalty to be levied by the conſtables or church · 
wardens by diſtreſs; and for default of ſatisfaction within 
ſix days, the ſame to be appraiſed and ſold ; and for wo 
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Drunkenneſs, 
of ſufficient diſtreſs, the party to be committed to the com- 
mon gaol, till the ſaid penalty be truly paid, 

And if the conſtables or churchwardens do neglect their 
duty in levying, or do not levy the ſame; or in default of 
diſtreſs, do neglect to certify ſuch default, for 20 days; they 
ſhall forfeit reſpeQively 40s to the poor, by diftreſs, by 
warrant of ſuch juſtice or mayor; and if not paid in fix 
days, the diſtreſs to be appraiſed and fold ; and for want of 
ſufficient diſtreſs, to be committed to the common gaol 
until the ſaid penalty be truly paid. 

Provided, that the correction and puniſhment of ſuch as 
ſhall offend herein within the two univerſities, ſhall be 
miniſtred in this behalf by the governors, magiſtrates, juſ- 
tices of the peace, or other principal officers thereof, to 
whom in other caſes the adminiſtration of juſtice and 
correction and puniſhment of offenders by the laws of this 
realm and their ſeveral charters doth belong; and the ſaid 
forfeitures to be levied by officers to be from time to time 


"appointed by the vicechancellors: and all powers and au- 


thorities either of impriſonment or otherwiſe hereby ap- 
pointed, ſhall by the governors, magiſtrates, and principal 
officers aboveſaid of either of the ſaid univerſities, be duly 
executed and done within the ſaid univerſities, and the liber- 
ties and precinQs thereof, according to the true intent and 
meaning hereof. | - | 

Alſo the ſaid offences may be inquired of and preſented 
before the juſtices of aſſize, juſtices of the peace in their 
ſeſions, and before the mayors of cities and towns corporate 
who have power te inquire of treſpaſſes, riots, routs, forces, 
and ſuch like offences, and in every court leet; and ſuch 
proceeding ſhall be had thereupon as upon indictment or 

ſentment. | 
And all conſtables, churchwardens, headboroughs, tyth- 
iagmen, aleconners, and fidemen, ſhall in their oaths inci- 


dent to their offices, be charged to preſent the ſaid offence, 


* » 4a J. C. 5. 7 J. C. 10. and 21 Fo C, 7. If any Tipling, 
per ſon 


all continue drinking or tippling in any inn, vic- 
tualling houſe, or alehouſe, or any tavern keeping an inn 
or vitualling houſe, and the ſame be viewed and ſeen by any 
mayor orjuſtice of the peace, or duly proved as is before men+ 
tioned in-the ca& of perſons ſuffering tipling (unleſs it be in 
ſuch caſes as in the ſaid inſtance are alſo tolerated); he ſhall 


forfeie 38 4 d to the poor, to be levied in like manner: 


and if he be not able to pay, then the mayor, juſtice, or juſ- 
tices of the peace or court where the comvittion ſhall be, 


hall puniſh him by ſetiog him in the ſocks for four ours, 


234 


Drunkennels. 


And if any alehouſe keeper ſhall be convicted of ſuch 


offence, he ſhall be diſabled to keep any ſuch alehouſe for 
the ſpace of three years. | | 

And all conſtables, churchwardens, headboroughs, tyth. 
ingmen, aleconners,” and fidemen, ſhall in their oaths 
incident to their offices be charged in like fort to preſent 
the ſaid offence. | mY 

Provided, that this ſhall not in any wiſe abridge or re- 
train the eccleſiaſtical power or juriſdiction: but that all 
ordinaries, and otber eccleſiaſtical judges and officers, may 


proceed to enquire of, cenſure, and puniſh all ſuch offend. 


ers, according to the eccleſiatfical laws of this realm, as be- 
fore they might lawfully do. | | 

And provided, that offenders having been once puniſhed 
by any the ways and means before limited, ſhall not eſt- 


ſoons be puniſhed for the ſame dy any other ways or means, 


And provided, that nothing herein ſhall: be prejudicial 
to either of the univerſities; but that the chancellor, 
maſters, ad ſcholars, and their ſucceſſors, may enjoy all 
their juriſdictions, rights, privileges, and charters as hereto- 
fore they have or might have done. 2 

Alſo provided, that no perſon be moleſted for ſuch of- 
fence, but within fix months after the offence committed. 
4. He who is guilty of any crime through his volunta- 
ry drunkenneſs, ſhall be puniſhed for it as much as if be 


had been ſober. 1 Haw, 2. (5) | 
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(s) 4 Rep. 125. a; Co. Lit. 247. Plaæud. 19. 4. 1 Hale 
H. P. C. 32. with which the civil law agrees: the autho- 
rities quoted by Sir M. Hale. Although a text cited by Mr. 

. Blackſtone, 4 Com. 25, ſeems to indicate the , contrary. 
he two principal paſſages of the Digeſt, from which it may 
be inferred that drunkenneſs was admitted as an excuſe for 
crimes, relate to the military, to whom a greater licence ſeems 


to be allowed. They are as follow : Per winum aut laſcivian 


laffis capitalit parna remittenda oft, et militia mutatio irroganda; 
Dig. 49, 16. 6. De re milicari. Salvis guogue legato Aqui- 
tanie idem princeps (Divus Hadrianus) re/cripfit : in eum gui 
euſtediam (1eorum) dimiſit, aut ita ſciens babuit ut poſſit cuſtyn 
dia evadere, animadvertendum : fi tamen fer vinum aut deſidian 
cuſtodis id evenerit, caftigandum cum, et in_deteriorem militian 
dare. Dig. 48. 3; 12. De cultodia et exhibitione reorum. In 
a law of the Code, {4 . tit. 7. the emperors Theodorus, 
Arcadius, and Honorius, declare that they will not puniſh 
the © obtreQores temporum, or railers at the times, if 
their turbulence proceeded from drunkenneſs; but that intoxt- 
pots ; 9 cation 
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By the 4 J. c. 5. 7 J. c. 10. 21 J. e. 7. and 1 C. 
c. 4. Every perſon who ſhall be drunk, and of the ſame of- 
fence of drunkenneſs ſhall be convicted in like manner as 
aforeſaid ; ſhall forfeit 5s, to be paid within one week 
next after his conviction, to the churchwardens, to the 
uſe of the poor: and if he ſhall refuſe to pay the ſame as 
aforeſaid, then the ſame (hall be levied of the goods of 
the offenders, by warrant from the ſame court, judge, 
juſtice, or juſtices, before whom the conviction ſhall be: 
and if he be not able to pay the ſaid ſum of 5 s, he ſhall 
be committed to the ſtocks for the ſpace of ſix hours. 

And for the ſccond offence, he ſhall be bound with two 
ſureties in a recognizance or obligation of fol, to be 
from thenceforth of good behaviour. { 

And if any alehouſe keeper ſhall be convicted of ſuck- 
offence, he ſhall be diſabled to keep any ſuch alehouſe 
for the ſpace of three years, | 

And any juſtice of the peace, or head officer in a city 
or town corporate, ſhall have power on his view, or con- 
feflion, or oath of one witnels, to convict any perſon of 
the ſaid offence; and for the ſecond offence ſhall bind 
him to Hood behaviour, as if he had been convicted in 
open ſeſſions. | 

And if any conſtable or other inferior officer, to whom 
it ſhall be given in charge by the precept of any mayor or 
juſtice of the peace, do negleR the due correction of the 
offender, or the due levying of the penalties; he ſhall 
forfeit 108 to the uſe of the poor of the pariſh or place 
where the offence ſhall be committed, to be levied by dif- 
trels by any other perſon having warrant from any mayor, 
juſtice of the peace, or court where ſuch conviction ſhall 
k and to be paid to the churchwardens, who are to ac- 
count for the ſame to the uſe aforeſaid, | 

And all conſtables, churchwardens, headboroughs, 
tythingmen, aleconners, and fidemen, ſhall in their oaths 


— 


cation could not be urged as an excuſe for crimes, See Ma- 
theus de Criminibus, Proleg. cap. 2. F 14. Et du Penis, c. 4. 
$8. ee ſeg. Though if accidental it was thought to leſſen the 
guilt of the offender, by removing the ſuppoſition that he was 
actuated by malice; as on the other hand, if it proceeded from 
a depraved habit, or was reſorted to in order to produce a 
greater degree of boldneſs, it was juſtly held to increaſe 


i. 46, bag 8 
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incident to their offices be charged in like fort to prefent 
the ſaid offence. 

Provided that this ſhall not in any wiſe abridge or re. 
ftrain the eccleſiaſtical power or juriſdiction; but that all 
ordinaries, and other eccleſiaſtical judges and officers, 
may proceed to enquire of, cenſure, and puniſh all fuch 
offenders, according to the eccleſiaſtical Jaws of this realm, 
as before they might lawfully do. 

And provided, that the offenders having been once pu- 

niſhed by any the ways and means before limited, ſhall 
not eftſoons be puniſhed for the ſame by any other ways 
or means. 

And provided, that nothing herein ſhall be prejudicial 
to either of the univerſities ; but that the chancellor, maſ. 
ters, and ſcholars, and their ſucceſſors, may enjoy all 
their juriſdictions, rights, privileges, and charters, as 
heretofore they have or might have done. 

Alſo provided, that no perſon be moleſted for ſuch 
offence, but within ſix months after the offence committed. 

M. 8 Car. Cucte and $torre. Prohibition was prayed to 
the ſpiritual court, to ſtay a ſuit there for defamation, for 
theſe words, Thou art a drunkare,” or « drunken 
<« fellow.” And by the opinion of Croke, Jones, and 
Berkley, a prohibition was granted: for theſe words do 
not concern any ſpiritual matter, but merely temporal, 
and are but a temporal ſlander, and a common phraſe of 
brawling, for which there ought not to be a ſuit in the 
ſpiritual court, And fo it was held in Martin Caliborp's 
caſe in the common pleas. But Richard/on doubted thereof; 
becauſe the ſpiritua court, as well as temporal, may 
meddle with the puniſhment of drunkenneſs: fo it is not 
merely temporal. But he aſſented to the grant of a prohi- 
bition ; and the party may after declaration, if be will, 
demur thereto, Whereupon a prohibition was granted, 
Cro, Car. 285. | „ | 
5. In the 8th year of king James the firſt, one Parker 3 
clergyman was deprived of his benefice by the ſpiritual court 


for drunkenneſs; and though he prayed a prohibition, yet 


it was denied him. Brawnl. 37. 

And in the next year, another was deprived for the like 
cauſe ; and the judges at common Jaw allowed the ſentence 
to be good. l. Parerg. 232. (t) 
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18 ts) See Deprivation, in the notes. 


6. By 


Eſſoin. | _ -- 


6. By the 22 G. 2. c. 33. Art. 2. All flag officers, Perſons is the 
and all perſons in or belonging to his majeſty's ſhips or * 

veſſels of war, being guilty of drunkenneſs, ſhall incur 

ſuch puniſhment as a court martial ſhall think fit to 

impoſe, and as the nature and degree of their offence ſhall 


deſerve. 
Duplex querela, See Double. quarrel. 


Election of Biſhops. See Biſhops, 
Elopement. See Marriage. 

Ember days. See Holidaps. 
Endowment of churches. See Churrh, 
Endowment of vicarages. See Appropriation 
Engliſh ſervice, See Public Worſhip. 


* * — - 
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Eſſoin (). 


E SOIN, exotium, is derived of the French eſſonier 
or exonier,, which ſignifieth to excuſe; ſo as an eſſoin, 
in legal underſtanding, is an excuſe of a default by reaſon 

| | of 


(e) An effoin is an excuſe by which the plaintiff as well 
as defendant might ſave his default. For the ancient doctrine 
of theſe, ſee Bra#. lib. 5. f. 2. Brit. c. 122. Flea, lib. 6. 
end Mr. Reeves Hiſt, Eng. Law. In real ations = man might 
alſo be efſoined for conftraint of enemies, falling amongſt 
thieves, floods, &c. but this liberty grew into abuſe, and 
eſſoĩins were often falſely caſt, to impede the courſe of juſtice; 
ſeveral ftatures were therefore made to reſtrain them. See 
3Ed. 1. cap. 42, 43, 44. 6 Ed. 1. cap. 8. 10. 13 Ed. 1. 
cap. 17. 27, 28. 12 15 2. flat. 2. e firſt day of term is 
regularly the eſſoin day; but three eſſoins being formerly 
allowed, three days of grace are now allowed, fo that an ap- 
pearance may be entered on the guarto die poſt, when the 
wurts meet for the "diſpatch of buſineſs. 3 “. Com. 1 bo: 
| at 


238 Evidente, 


2 of ſome impediment or diſturbance, and is as well for the 
' plaintiff as for the defendant; and is all one with hat 
the civilians called excufati9, Of eſſoins there have been 
five. kinds, 1. De ſervitio regis. 2. In terram ſanctam. 
3- Ultra mare. 4. De malo lei; in our old books call. 
ed, eſſonium de reſiantiſa. 5. De malo veniendi; and 
this laſt is the common eſſoin. 2 nf. 125. 


Eve. See Holidays, 


A K — EY * 1 


| 
Evidence, 
| K K t 
One witneſs 1. A Single witneſs is not ſufficient in the civil law; and 
bow far evi- the ſpiritual court will not allow of one witneſ; r 
. only, but there muſt be two witneſſes at the leaſt; and if t 
the point is merely ſpiritual, the temporal courts will no f 
grant a prohibition. Gf. 1011. (to) | v 
| | For t 
4 
ON U 
But though the quarts die poff is, in common language, the Al 
firſt day of term, judgments and other legal proceedings re- <4 
late to the eſſoin day. 3 Salt. 345. When the defendant th 
muſt appear in perſon, when he may appear by attorney, and pt 
ou an appearance can be compelled, ſee the books of of 
ractice. | 
| 4 (w) The canoniſts have borrowed this, as they have woſt of w 
| their rules of evidence, from the civil law, which does not 
permit a fingle witneſs to be heard. Unius teftis reſpon/io non yy 
audiatur ctiamſi præclaræ curiæ honore prefulgeat. Cod. 4. * 
20. 9. Dig. 22. 5. 12. A cauſe therefore which reſted on an 
the teſtimony of a Gogle witneſs, uncorroborated by any other m: 
evidence, was to be diſmiſſed without tendering the ſappletory juc 
oath, Noodt ad Dig. 22. 5. But a complete proof might tif 
be adduced without any witneſs, by deeds or inſtruments; and 
the evidence of one witneſs corroborated by circumſtances, or 28 
circumſtances* without a witneſs, furniſh concluſive proof in __ 
crimes as well as civil actions. See Huber ad Dig. de Tiftibut net 
and Matheus de criminibus, cap. de Probationibus, 'T his title 
is moſt important in law, but to diſcuſs it with accuracy would 28 
ſwell this volume beyond its proper limits: the reader muſt M 
it 


therefore conſult for the rules of the civil and canon law, the 
interpreters on the titles of the Digeſt and Code above cited, 
together with nf, J. C. 3. 14.; and for the Engliſh law, Gil- 


bert's Law of Evidence; Buller's Law of Niſi Prius; Eſpi 9 — 
l | itto; 


Evidence. 


For where the eccleſiaſtical court doth proceed in-a mat - 
ter that is merely ſpiritual, and pertinent to their-court, 
according to the civil law, although their proceedings 
are againſt the rules of the common law, yet a prohibition 
doth not lie: as if they refuſe a fingle witneſs yo prove 
a will; for the cognizance of that belongs to them. God, 
115. 

ume ſame thing was affirmed in Robert“s caſe, H. 
$ J. with regard to points not otherwiſe cognizable in the 
ſpiritual courts, than as incidental to the principal point. 
There the ſuit was for ſubſtraction of tithes, and prohibi- 
tion was obtained, becauſe there was but one witneſs to 

ove the leaſe of the tithes, and the ſpiritual court would 
not allow the proof. And upon adviſement in this caſe, 
by Coke and all the juſtices, it was reſolved, that con- 
ſultation ſhould be awarded; becauſe there is a rule in the 
regiſter, that where the cognizance of the principal is, 
there the cognizance of the acceſſary neceſſarily follows. 
And if ſuch ſurmiſe ſhould be allowed in every caſey it 
would oftentimes be made for mere delay, and the ſpiti- 
tual court ſhould not try the acceſſary as well as principal. 
And the concluſion is, - when the original cauſe belongs 
unto them, although- matter triable at the common law 
ariſeth, depending upon the, original cauſe, yet it ſhall be 
determined by the eccleſiaſtical court : and ſuch ſurmiſe, 
that he had but one witneſs, is not ſufficient to have a 
prohibition, where the eccleſiaſtical court hath jutiſdiction 
of the principal : for if ſuch a ſurmiſe ſhould be ſufficient, 
all ſuits in the eccleſiaſtical court ſhould thereby be ſtayed, 
or otherwiſe taken away; for the eccleſiaſtical judges can- 
not write to the temporal judges to try it, and certify; as 
the temporal judges, where the original matter belongs to 
and is commenced in their courts, and iſſue is taken. upon 
matter triable by the eccleſiaſtical law, may write to the 
judges of the eccleſiaſtical court to try the matter, and cer- 
tify to them, - 2 269. 12 Co. 65. . 

But in the caſe of Richardſon and Deſborough, H. 27 & 
28 C. 2. a prohibition was prayed, becauſe the ſpiritual 
court refuſed the proof of plene adminiſfravit by one wit- 
neſs; and it was granted: and Hale chief juſtice ſaid, 


* 
” 8 


Ditto; the Abridgments, (particularly Viner's,) tit. Fvidence; 
2 Hawk, P. C. Ch. 46.; Treatiſe of Equity edited by Mr. 
Fonblanque, vol. 2. p.-447 3 and the Reports of Deciſions 
at M Prins. 5 
where 
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where the matter to be proved (which falls in ineidentzllyʒ 
in a cauſe before them in the ſpiritual court) is temporal, 
they ought not to deny ſuch proof as the common law 
allows. 1 Ventr. 291. 

And in Shorter and Friend, H. 1 V. a prohibition was 
prayed and obtained, becauſe the ſpiritual court would 
not allow the proof of the payment of a legacy by one wit. 
neſs, Upon which occaſion the court ſaid, = ſuch proof 
which is good at the common law ought to be allowed in 
their court; and at the common law it is not neceſſary to 
prove the payment of a debt by two witneſſes: they may 
follow their own rules, in things which are originally in 
their cognizance ; but if any collateral matter doth ariſe, as 
concerning the payment of a legacy, if the proof be by one 
witneſs, they ought to allow it. 2 Salt, 547. 3 Mod. 283. 

And in the caſe of Breedon and Gill, E. 9 M. By Holt 
chief juſtice; as to the courſe of granting prohibitions, for 
not allowing evidence which would be govd at the com- 
mon law, the difference is thus: when the eccleſiaſtical 
coutts are poſſeſſed of a cauſe, which is merely of ſpiritual 
conuſance, the courts at common law allow them to pur- 


ſue their own methods in the determination of it; but 5 

when in ſuch cauſe collateral matter ariſes, which is not the 

of their conuſance properly, there the courts of common cred 

Jaw inforce them to admit ſuch evidence as the com- com 

mon law would allow. Therefore if the ſpiritual court 6, 

require more than one witneſs, to prove the revocation of proof 

a nuncupative will, the king's bench doth not intermeddle. nefſe: 

But if in a ſuit for a legacy, payment or a releaſe be they 
N pleaded, if they do not admit proof by one witneſs, the taker 
king's bench grants a prohibition, IL. Roy. 221. the it 
ma 2. Depoſitions taken in the eccleſiaſtical court (altho' the | 

ſentence in the witneſſes be dead) are not evidence in an action brought or all 

eccleſiaſtical zt common law; but a ſentence given in the eccleſiaſ- or to 

8 tical court (it being a judicial act) may be given in evidence miner 

in an action brought in the temporal courts. Votſ. e. 58. (x) tzken 

Probate of a 3. H. 8 V. Hoe and Nelthrope, It was held by Holt new e 

wilt, chief jaſtice, that a copy of a probate of a will is good exami 

evidence, where the will itſelf is of chattels; for there omittt 

the probate is an original taken by authority, and of a pub- natior 

lick nature; otherwiſe, where the will is of things in the the in 

realty, becauſe in ſuch cafe the eccleſiaſtical courts have 8. 

* 8 ditan 
| — but tb 
(#) See Marriage, 4. 6. don d 
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no authority to take probates, therefore ſuch probate is but 
a copy, ny a copy of it is no more than'a copy of a 


4. 'It A required, that witneſſes be perſons of reputativa; Qualification of 
and free from infamy of law and fact; that they be diſin- vitneſſes. 


tereſted, and ſo not liable to the juſt ſuſpicion of partiality; 
that they be men of diſcretion, and ſane-memory': and all 
reaſonable exceptions are to be allowed againſt them. 
They muſt be deliberate, and not given to paſſion; con- 
fitent as to time, place, and other citeumſtances. They 
muſt be certain and poſitive, and not upon hearſay or the 
delief of other perſons, They muſt be free from any juſt 
ſuſpicion of contrivance, or conſpiracy, or any fore? cor- 
tuption or partiality. 2 Still. 152. 

And the canon law requires, that they ſhall not be fa 
ther, ſon, brother, ſiſter, or other near of kin, ot do meſticks 
and dependants. 'And if the matter to be proved be merely 
ſpiritual, the common law (as was ſaid before) will not in- 
terfere; but if a temporal matter falleth incidentally in a 
cauſe in the ſpiritual court, they muſt admit ſuch evidence as 
the common law allows of, otherwiſe they will be prohibited. 


5. Croſs examining a witneſs ſets him upright before Con examin- 


the court, ſo that the party afterwards cannot except to his ins. 
credibility z but he may to his competency, if it ſhould 
come out that he is interefted, or the like. 2 Chan. Ca. 250, 


6, It ſometimes happens, that there is a deficiency in Confronting i 
proof as to the identity: in ſuch caſe, confronting of wit- what caſe. 


vefſes with the party, may be ordered after publication, and 
they may de cited in order thereto, and their declaration be 
taken down in the acts of court; but one witneſs to _ 
the identity is ſufficient, 


7. If a witneſs is once . in —ũ— to the libel Re-examining. 


or allegation, and his depoſition cloſed with an alter neſcit, 
or to any ſuch effect, he cannot afterwards be; re N- 
mined, for fear uf ſubornation. But where an examination 
uken has been loſt or deſttoyed, it may be ſupplied by a 
new examination. So if ticketted to more articles than the 
examination takes in, he may be examined again to thoſe 
omitted. So as to interrogatories; but then the te exami- 
nation muſt not be extended to the libel otallegation, bas to 
ide interrogatones only. 


8. He that will produce witneſſes that come: at a — the 
— ovght to tender and allow them their expences : vitae. 


but the -perſon againſt whom they are produced, is not 
bound to bear any part: of thoſe expences,, althe“ the 
vitneſſes are bound to teſtify the truth on both ſides. Apd 
Vol. II. R theſe 
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Exchange. 
theſe expences are to be tendred and paid to them before 


they depart from home, without any regard had to what 
ſuch witneſſes might have ſpent in their on houſes; but 


- It. ought: to be conſidered, what their journey or trayelli 
- expences may ſtaod them in. And if ſuch witveſs ſhall 


receive expences for ten days, and ſhall be diſpatched in 
five, he ſhall be obliged to render back the averplus, 4. 
- Tf the party bath made no agreement with bis witneſ- 
ſes for their jourvey and expencesz they may then, be- 
fore they are ſworn, deſire of the judge to order them their 


expences: which, he ſhall tax and allow, according to the 


condition of the parties, the time, and the diſtance ; and 
decree the ſame to be paid before they ſhall be examined; 
or, if the witneſſes deſire the ſame, be may decree a mo- 
nition to the party producing the witneſſes, to pay the 
ſame z which if the ſaid party ſhall refuſe, he may be 
proceeded againſt to excommunication, 1 Ougbt. 121. 


Examination of clerks before inſtitution, 
See Benelice, 


Examination of perſons to be ordained. 
See Ordination. 


Exchange, 


EXCHANGE is, where two perſons, having pro- 


cured licence from the ordinary to treat of an ex- 
change (of which ſort there are many to be found in the 


eceleſtaſtical records) do by one inſtrument in writing, 


agree to exchange their benefices being both ſpiritual, (for 
2 lay preferment, as an hoſpital, cannot be exchanged or 
go for à prebend or other ſpiritual. benefice,) and in order 
thereunto, do reſign them into the bands of the ordi- 
nary : ſuch exchange being:executed, the reſignations are 


good. M atſ. c. 4. Gibſ. 821. 


1 18 


But tho the one is inſtituted and inducted into the 


- Other's benefice, yet if the exchange be not executed on 
-* -- both parts, the clerk on whoſe part the exchange was not 


executed may have his beneſice again; ſor in this caſe of 
exchanging,. the law doth annex this condition to a te7 
ſignation, viz. if it be fully executed. Horſe c. * 
9* 0; by | us 
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Thus where one is both inſtituted and inducted, and 
the other is only inſtituted, and dies or refuſes to finiſh ; 
in this caſe, tho they have proceeded ſo far, yet the re- 

nation and all that followed upon it ſhall be void, and 
both (if both are living) may return to their former be- 
nefices upon the foot of former poſſeſſion; or if one dies 
before he is inducted, and after the induction of the other, 
this induction and all that went before ſhall be void, be- 
cauſe the exchange was not fully executed during the 
lives of the parties. Gi 821. | 

And this is agreeable to the reaſon of the common law : 
for at the common law if a man exchange lands, and the 
lands he receives in exchange be evicted, he may repair 
to his own lands, and re-enter upon them. Deg. p. 1. c. 14. 

By the 31 El. c. 6. ſ. 8. , any incumbent of any bene- 
fice with cure of ſons, ſhall corruptly reſign or exchange the 
ſame ; or corruptly tale for or in reſpet? of the reſigning or ex- 
changing the ſame, directly er indireftly, any penſion, ſum of 
money, or other benefit whatſo:ver : as well the giver, as the 
taker, of any ſuch penſion, ſum of money, or other benefit 
corruptly, ſhall leſe double the value of the ſum ſo given, taken, 
er bad; half to the queen, and half to him that Hall ſue for 
the ſame in any of her majiſlys courts of record. | 


Exchange of glebe lands. See Glebe Lands, / » 


— — 
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Excommunication. 


1. E Xcommunieation is an eccleſiaſtical cenſure, where- what. 
by the perſon againſt whom it is pronounced is, for 

the time, caſt out of the communion of the church. 
Cad. 624. 0 

2. And it is of two kinds, the leſſer and the greater: Leser. 
The leſſer excommunication is, the depriving the offender 
of the uſe of the ſactaments and divine worſhip ; and 
this ſentence is paſſed by judges eccleſiaſtical, on ſuch 
perſons as are guilty of obſtinacy or diſobedience, in not 
appearing upon a citation, or not ſubmitting to penance, 
or other injunctions of the court. Fohn/. 168. k 

3. The greater excommunication is that whereby men greater, 
in deprived, not only of the ſacraments, and the benefit 
of divine offices, but of the ſociety and converſation of 
the faithful, Jahnſ. 168, * ' 1 

| | * 


244 Extommunitation. 
If a' perſon be excommunicated generally; as if the 
judge ſay, I excommunicate ſuch a perſon ; this ſhall-be un. 
ood of the greater excommunication. L£Zindw, 78. 
Ipſo faQto, 4. The law in many cafes infliteth the cenſure of ex. 
communication ipſo facto upon offenders; which never. 
theleſs is not intended ſo as to condemn any perſon with. 
out a lawful trial for his offence : but he muſt firſt be 
found guilty in the proper ceurt ; and then the law gives 
that judgment (5). 
And there are divers provincial conſtitutions, by which 
it is provided, that this cenſure ſhall not be pronounced 
(in ordinary cafes) without previous monition or notice 
to the parties, which alſo is agreeable to the ancient ca- 
non law. Gibſ. 1046. 1048. (a ; 
5. A body corporate, or whole ſociety together, cannot 


— 2 de exeommunicated, for this might involve the innocent 


commun icated. with the guilty; but ſuch perſons only of the ſociety as 
are guilty of the crime, are to be excommunicated 2 
rally. Gi, 1048. (a) 

* Py 6. By a conſtitution of archbiſhop. Stratford: Ercen- 

hf ved municate perſons fhall be inhibited the commerce and cimmunion 

munion. of the faithful; and they who communicate with them fhall be 
puniſhed by eccleſiaſtical cenſure. Lind. 266. 

Commerce] That is, buying or (ſelling, or other inter- 
change of wares or merchandize. | Lind. 2. 

By eccleſiaſtical cenſure) That is, by the lefler excommu- 
nication, if they have not been admoniſhed to deſiſt; and 
by the greater excommunication, if they have been admo- 

niſhed, and have not defifted, Lind. 266. 
And by Art. 33 That perſon, which by open denunciation 
of the church is rightly cut off from the unity of the church, and 
 ",excammunicatad, ought to be taken, of the whale multitude of 
the faithful; a; an beatben and publican; until be be openiy 
reconciled by penance, and received into the church by a judgt 


that bath authority thercunto, 


8 _ 8 ** 


— r 


(y) Thus by 5 and 6 Eg. 6. c. 4. $2. every perſon who 
ſhall ſmite or lay violent hands upon another in any churth, 
or church-yard, ſhall be deemed ip/o fade excommunicare z 
yet a defendant caonot plead excommunication in a plainuf 
without ſhewing either a ſentence of excommunication by the 
ordinary, or a cooviftion at law. See Church, X. 8. and 
where thecanoniſts ſpeak of an excommunication % fas, they 
are unanimous that a declaratory ſentence is neceflary, Gib. 
Cod. 1049. Vid. Deprivation, ir 1he notes. yl 

(z) Lind. 348. (a) 6. 5. 11. 5. Far 


And this is according to the ancient rule of the church: 


And'it' was further ordained by many other ancient con- 
ſtitutions of the church, that if a perſon excommunicated 
in one city or dioceſe went to another, whoever received 
him to communion, ſhould be alſo excommunicate ; for 
which reaſon no ſtrangers were to be received to commu- 
nion, till they ſhewed' their letters of recommendation; 
And the ſame was made part of our engliſh conſtitution, 
in the council of London, in the year 1126, that no 
perſon hall pteſume to receive to communion any ſtranger 
excommunicate'; and if any ſhall knowingly do fo, he 
himſelf ſhalF be deprived of chriſtian communion, Gib. 
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The churchwardens or queſtmen To be kept ont 


; 5 
eſpecially ſhal l ſee that all perſons excommunicated, and % the church. 


ſo denouriced,” be kept out of the church. © 

And if à clergyman preſume to officiate, after he is 
excommunicated, the canon” law orders bim to be de- 
orived: Gib 104. ( 1 1 


8. In the ancient church, the ſentences of the greater To be publickly 
excommunieation were folemnly promulged four times in denounced every 


the year; with candles lighted, bells tolling, the croſs bx 


and other ſoſemnities. Lind. 355. | 
Arid by Can. 65. All ordinaries. ſhall, in their ſeveral 
juriſdiftiotis, carefully ſee and give order, that 'as well 


thoſe who for obſtinate refuſing to frequent divine ſervice. 


eſtabliſhed by publick authority within this realm of Eng- 
land, as thoſe alſo {eſpecially thoſe of the better fort and 
coodition)' who for notorious contumacy or other notable 
crimes ſtand lawfully excommunicarg'(unfeſs, within three 
months immediately after the ſaid fentence of excommuni- 
cation pronounced againſt ms they reform themſelves, 
ind obtain the benefit of abſolutſon,) be every ſix months 
enſuing, as well in the pariſh church as in the cathedral 
church of the dioceſe in which they remain, by the mi- 
nifter openly in time of divine ſervice upon ſome Sunday, 
denounced and declared excommunicate, that others may 
de thereby both admoniſhed to refrain their company and 
ſociety, and excited the rather to procure out a writ de 
excommunicato capiendo, thereby to bring and reduce 
them into due order and obedience. Likewiſe the regiſter 
of every eccleſiaſtical court, ſhall yearly between Michael- 
mas and Chriſtmas, duly certify the archbiſhop of the 
province of all and ſingular the premiſſes aforeſaid. 


— 


9. Where 


7 b) K. 5. 27. 3 & 6. 
( K 3 3 
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Dia led is 9. Where a man is excommunicate by the law of holy 
vin an Scion. church, and he ſueth an action real or perſonal, the de 
fendant, may plead, that he who ſueth is excommunicated ; 
and of this it behoves him to ſhew the biſhop's, letters 
under his ſeal, witneſſing the excommunication, and af 
judgment if he ſhall be anſwered. But in this caſe, if the 
plaintiff cannot deny it, the writ ſnall not abate, but the 
judgment ſhall-be, that the defendant. ſhall go quit with- 
gut day; becauſe when the. plaintiff hath purchaſed his 
letters of abſolution, and. ſhewed them to the court, he 
may heve a re-ſummons or re-attachment upon his original, 
according to-the nature of his Tue Litt. ſe. 201. (e) 
And either the greater or leſſer ex communication diſ- 
ableth the party, 1 1. 34. 
Vet every, excommunication diſablęeth not the party. 
Thus, if bailiffs and commons, - or any; other. corporation 
aggregate: of many, bring. an action ;, excommunication 
in the bailiffs ſhall not diſable them, for that they ſue and 
anſwer by attorney; but otherwiſe it is of à ſole corpa- 
ation. 1 fl. 134. | 1 
And where it appeared in the bill, that the plaintiff was 
a a recuſant convict, and ſo as a perſon excommunicate; 
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notwithſtanding which, the defendant had anſwered bim, ea 
and then prayed a prohibition, the court told him, that by . 
anſwering he admitted him a perſon, able, and it was ſu 
then too. ate for that plea. And a prohibition was denied. he 
Gib/. 1050, . Ney 88. 15118 et "PET I1 n 
Nor if a biſhop be defendant, ſhall an excommunication by cal 
the ſame biſhop, againſt the plaintiff diſable him.. 1 U/l. 134. a 

If executors or adminiſtrators be excommunicated, they ter 


may, be diſabled ; becauſe they which cooverſe with a per- 1 
| ſon excommynicate, areexcommunicate alſo, . 1 Inf. 134. 
"Jos intimated by Bracton, that a commiſſary or official 
in this, caſe may teſtify the excommunication ; but Lit- 


* | 
1 — 


(e) Excommunieato interdicitur omnis aus legitioqus; ita quod 
agere non poteſi, nec aliguem convenire, licet ipſa ab illis poſſit 
conueniri. Brad. lib. 5. . 426. 6. Flet. lib. 6. c. 38. dee 
alſo Trollep's caſe, 8 Rep. 68. This policy Mr. ſuſtice Black- 1 
ſtone has traced to the ancient cuſtoms of our Britiſh anceſtors | 
as deſcribed by Cæſar, de Bell. Gall. lib. 6. by which thoſe who 
were interdicted by the druids from their ſacrifices, in numer 
impiorum ac ſceleratorum 'babetur : ab iis omnes decedunt adi. 
tum corum ſermonemgue deſugiunt ne quid ex contagione incommodi — 
accipiant ;  neque tis petentibus jus redaitur, negus bones all 
communicatur. 3 Com, 102. | Sie 
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tleton in Ihe paſſage above recited nameth the biſhop only. 
And Lord Coke ſaith; none can certify excommunication 
but only the biſhop, unleſs the biſhop be beyond ſea or 
in parts remote; or one that hath ordinary juriſdiction, 
and is immediate officer to the king's courts ; as the arch- 
deacon of Richmond, or the dean and chapter in time of 
vacation. But in ancient time, every official or commiſſary 
might teſtify excommunication to the king's cc urt ; and for 
the miſchief that enſued thereupon it was ordained by par- 
lament, that none ſhould teſtify excommunications bor the 
biſhop only. 1 nfl. 134. 

Of this power, as reſtrained to the "biſhop, Likdw3od xt 
writeth thus: At the requeſt of inferiot prelates, the king 
uſeth not to write for the taking of ' excoinmunſcates, 
Wherefore, if any be excommunicated by a perſon inferiot 
to the biſhop, as by the dean, or archdeacon: 'the'invoca- 
tion of the king's majeſty ought to be made by the biſhop; 
for they who are inferior to biſhops cannot call in the ſecu- 
lar arm, but the biſhops ſhall execute their ſentences ; ; and 
if the biſhops will not do this, they may be compelled there 
unto by the archbiſhop.” Lind. 350. 

10. The rule of the canon law is that an — not be pre- 
cate perſon ſhall not be preſented to a benefice? ad — 
who knowingly ſhall preſent an excommunicate perſon, 
ſhall be ſuſpended from preſenting to any benefice, until 
he ſhall have obtained abſolution. Gil og 

11. Neither by the canon law, can a perſon CI) __ be an advo- 
cate be an advocate, Gibſ. 1050, © 

12. Whilſt an — a+ 5+ perſon i is undder thi En- Nor a witneſs, 
tence, he is diſabled to be a witneſs; -* Sui. 109. (% 7 

13. It was anciently holder, that excommunication' was Whether he may 

2. good cauſe: of challenge againſt a juror; yet not princi- de Juras. 
pal, but only to the favour, unleſs the" record of the Judg- 
ment be produced. 2 Haw.'418. | 

14. An excommunicate perſon may wave the benefir Of May have the 

det 2 Haw, 238. 4 benefit of clergy. 
| 15. An excommunicate perſon may make” a ddt Whether he may 
| unleſs he be excommunicsted by the greater rr ogy rs 
) ion. Stoin. 109. God. O. L. 27. * 
a 16. An ex communicate perſon may be n, ex · Whether he may 
ecutor, and is eapable of à legacy; yet pending the ex- be executor. 
| communieation, he is not to be zu mitted by the ordihary, 
nor ſh41} commence or- proſecute any ſuit or 10 on for his 
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teſtator's goods: yet this doth not null his executorſhip, 
or quite deſttoy the action, but only ſuſpends it until his 
abſolution. Gd O. L. 7, 38. Suuin. g. 
17. By CA. 68, If the miniſter retuſe to bury any corps, 
except the party. deceaſed, were denounced excommunicated 
by the greater excommunication, for ſume grievous and no- 
torious crime, and no man able to teſtify of his repentance : 
he ſhall be ſuſpended by the bios from dis ny, for 
the ſpace; of three months. Uhu 8. 
But by the rubric in the book of common. prayer, Thu 
burial office ſhall not be uſed for any that dic excommunicate.' 
18. Upon, this head, it is proper to take notice of a con · 


ng capi» fuſion which runs thro” almoſt all the books, by reaſon of 


9 ik 
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the ambiguous ſenſe in which the word Significavit is uſed; 
ſomeumes to denote the biſhop's certificate. of the excom-· 
munication into the court of chancery, in order to obtain 
the writ de e£xcommunicato capiendo z ſometimes to denote 
tha: writ itſelf. In this latter ſenſe it ſeemeth more. pro- 
erly. to be applied; the writ having received its w. 

fom this ſame word in the beginning of it. 
By the law and cuſtom of this realm, the perſon wha re · 


maineth forty days under the ſentence of ex communication, 


ſhall at the requeſt of his proper dioceſan, be arrelted and 
_ '3mpriſoned by a writ of de excommunicato capiendo directed 
to the ſheriff; but firſt there ought to be a certificate from 


ſuch dioceſan under his. epiſcopal ſeal, ſignifying to the court 
5 of chancery the. contempt of the party to holy church, 
Lind. 350. Stun. 10 


Which forty days — be accounted after the winifler 


: hath publiſhed the excommunication in the church; which 


is done by virtue of an inftrument be hath for that pur- 


poſe, under the ſeal of the eccleſiaſtical court: and then if 


the perſon excommunicated doth not ſubmit within forty 
days after the ſaid publication, he may (after ſuch certi - 


ficate ſo made as aforeſaid) be arreſted upon the excommu- 


nicato capiendo. Shin. 109. 1 ) 


But tho” the | biſhop may certify not only an encommu- 


Nication made by himſelf, but alſo an excommunication 


made by his commiſlary or official who doth it in his right, 
and by his archdeacon, whole juriſdiction is derived from 
him (in which caſe, the rule in the regiſter is, that when 
the biſhop ſigniſieth any one to be excommunicate by au- 
thority of the archdeacon or official, it ought always to be 
ſaid in the writ to be by the authority of that biſhop or him 
who ſo certifieth) ; yet he may not certify that which 
hath been done in another court: and therefore a certifi- 

cate, 


92 n 


ye <-> the biſhop having - certified the excommunication 
under ſeal, albeit he dieth, yet the certificate ſhall ſerve, 
1 Inſt. 134. | 2 4 b4 g * N 4 
Lord Coke ſays; the writ of excommunicato capiendo 
proceedeth only ex gratia regis: 2'/nft.'627. - | 
On the contrary; Lindwood ſaith, this writ is grant- 
able of right, ex debito. Lind. 351, 
And by a conſtitution of archbiſhop Honi face, delivered 
in the wonted ſtrain of that archbhiſhop's conſtitutions; If 
the king deny the accuſtomed writ de excommunicato ca- 
piendo, his cities, caſtles, towns, and villages within that 
dioceſe, ſhall by the biſhop be put under an interdict, un» 
til the ſame ſhall be granted. Lind. 38ũ9. 
Dr. Co/ons (with more moderation) ſaith. concerning this 
writ, that it is à liberty or privilege peculiar to the church 
of England, above all the realms in Chriſtendom that he 
hath read of, that altho' the aſſiſtance of the ſecular arm 
hath ever been afforded to the church in moſt other chriſ- 
tian Countries, as well as this, yet in no inſtance is it 
perhaps ſo ſurely and ſo effectually reached out, as in the 
execution of this writ, which is debitum juſtitiæ, and not 
made to depend upon the pleafure of the prince. For tho 
in one place it is ſaid by the king in the regiſter, that it 
proceedeth on his grace; yet @ note in the ſame book 
upon the ſame. words teaches us, that ſuch clauſe is only 
uſed in honour of the king, albeit he is bound to grant 
it de jure: and it is — ſaid in the aforeſaid writ, and 


in divers others, to ifſue according to the cuſtom of Eng- 
land; or in other words, accor ing to the common law 


And 


of the realm, C/. pol. 8, 
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And this ſeems to be-agreeable to the tenure” of the 
ſtatute of Articuli cleri,'g Ed. 2. fl. 1. c.532. where, to 
the complaint of the clergy in his reſpect, the king maketh 
anſwer; that the ſaid writ was never yet denied, nor: ſhall 
be: hete ste.... 03 i £44 97 
And the exprefſion in the ſtatute of 2 & 3 Ed. 6. c. 13. 
concerning tithes, is, that the biſhop may require proceſs 

of excommunicato capien doo 
By the ſtatute of the 5 Eliz. c. 23. Forafmuch as divers 
perſons offending in many great crimes and offences, appertain- 
ing merely to the juriſdiction and determination of the eccleſj- 
aſlical caurts and judges of this realm, are many times unpu- 
niſhed for want of due execution of the writ de excommuni 
cato capiendo; the great abuſe whereof," as it fbould ſeem, 
bath grown, for that the ſaid writ is -not- returnable into any 
court that might have the judgment of the well executing and 
ſerving" the ſaid writ, but hitberto hath been left only to the 
4iferetion. of the fheriffs and their deputies, by whoſe. negli genres 
and defaults for the moſt part the ſaid writ is not exetuted up- 
en tbe: offenders ''as it ought tobe ; by reaſon-wheref, ſuch 
offenders be greatly encouraged to continue their Jinful and cri. 
animoxs liſe, to the diſpleaſure of almighty God, and tontempt 
of the ecclefiaftical laws of this realm ſ. 4. 
i, Therefore it is enactad, that every writ of excommuniecato 
capiendo, that Hall be granted aut of the high court of chun- 
cery, Mall be made in the time of the term; and returnable in 
the king's bench in the term next after the tefte of the ſam 
tunit ; and the po writ ſhall be made to contain at leaſt twenty 
days between the tefle and the return thereof: and after the 
ſame writ:fhall-bt ſo made, and ſealed; it ſball be forthwith 
drought into the court: of king's bench, and there in preſence of 
the juſtices ſhall be opened and delivered of record tothe. fhriff 
ar ather officer to whom the ſerving and execution theraf hull 
appertain, oritochis. or their depury'or deputies t and i, H 
Wards it ſhall: appearita the juſtices of the: ſame courty' thut the 
ſame writ ſo: delivered of record be not duly returned before 
them at the day af the return thereof, or that any «thar. default 
vr /neghtgence bath been iſed or had in the not well ferymg und 
executing of the ſaid writ, the | ſaid juſtices Mall offeſs"ſuth 
amerciament upon the ſaid ſheriff or other officer in whom ſuch 
default ſhall appear, as to them ſhall ſeem meet,” the ſame to 
75 —— into the excheqaer, as other amerciaments have been 

Zn rr 

And the ſheriff or other officer to whom ſuch. writ of excom- 
municato capiendo, er other © proceſs by virtue” of this at? 
ſhall be directed, ſhall not in any wiſe he campelled to W 
| ody 
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perſon as ſball be named in the-ſdid writ or 

> - Sed ſaid court of king's bench 2 day of 2 
turn thereof ; but ſhall only return the ſame writ and proceſs, 
thither, with declaration briefly how and in what manner be 
hath ſerved and executed the ſume. ſ. 3. | 

And if juch ſheriff or other. officer ſhall return, that the 
party cannot be found within bis batliwick ; the ſaid juſlices 
of the king's bench Mall award a writ of capias-againft the 
perſon named in the ſaid writ of excammunicato capiendo ; 
returnable in the ſame court in the term time, within two. 
monibi at leaſ after the tefle there; with @ proclamation. to 
be contained. in 72 writ of. capias, that the: ſheriff or 


other officer. as.. aforeſaid, in the full county caurt, "or at the: 
aſſixes or quarter ſe within the ſaid county, ſh make open. 
proclamation ten days at leaſt before the return, thatcths party: 
named in the ſaid writ ſbail, within ſix \days nawtafter- ſuch 
proclamation, yield bis body to the priſon ibe ſaid ſheriff or 
other ſuch officer, there to remain as a priſoner, dccarding 10 
the tenor and et f the firſt writ of excommunicato ca- 
piendo, pen pain of forfeiture of 101. And: thereupon, . 4. 
ter ſuch proclamation and the. ſaid fix days paſt and ex- 
pired, the ſaid ſheriff or other officer ſhall make return of the 

urit of .capias into the ſaid court of king's bench, of all, 


that he bath done in the execution thereaf,, and whether. the 


party * in the ſaid writ have yielded bis body to priſen 
And if upon the return of the ſaid ſheriff it ſhall. appear, 
that the party named in the ſame writ of capias hath not yielded 
his body to the gaol and priſon of the faid ſheriff or other officer, 
according ta. the effett of the ſame proclamation 3 every ſuch 
perſon that ſhall ſo. make default, ſhall ſor every ſuch default 
forfeit to the ting 101; to be.eftrented-into the exchequer, as 
2 and amerciaments there taxed and aſſeſſed are uſed 10 be. 


þ 1 L IB td 65 DAN 
Aud thereupon the ſaid juſlices of. the bing's bench ſhall. alſo 
award forth one other writ of «capias-againſ{ the ſaid perſon 
that /e ſhall be returned ta haue made: default, with ſuch like 
proclamation. a ud contained in the. firſt capias, and @ pain 
of 201 to be mentioned in the ſaid ſecond writ and proclamation. 
And the ſberif or other officer to whom the ſaid ſecond writ 
of capias fhal{. be ſo directed, . ſbail ſerve and execute the ſaid 
writ, in ſuch like. manner and form as before is expreſſed for 
the ſerving. and. executing . of the. ſaid firſt writ of capias. 
And if the ſheriff or other officer Mall return upon the ſaid 
ſecond capias, that he hath made the proclamation according to 
the tenor and Meet of the ſame writ, and that the party hath 
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not yielded bis body to priſon according to the tir of the ſaid f 
proclatnationy-then the fatd party that , ſo make default, of 
fhall-for ſuch his contempt and default forfeit to the king the fum 
. 9204, tobe efireated into the exchequer an aforeſaln.”* ſ. G. of 
And then the ſaid j ices ſhall likewiſe ownrd forth" ont other 5 
writ capias again the ſaid party, with ſuch” like prorla- 11 
mation and pain of forfeiture al was contained in the ſaid tu 
d writ F capias: And the ſhrriff or other officer to whom re 
the ſaid third'\writ of capias /ha/l'ſo be directed, ſhall ſerve and ca 
execute thi ſaid third wwrit of eapias, in ſuch like manner and fa 
form as before" in this adt is expreſſed for the ſeruing and exe- w 
to 


cuting of the" ſaid firftund\fethnd: writs of capias: And if 
the fberiff or otber officer "to whom! the exttution" of the ſaid 
third -2ovit all appertain, do nabe returm of the ſaid third 
writ of capias, - that the party upon ſuch proclamition bath not 
yielded bit: buy to priſon; actor ding to the tenor thereof ; every 
ſuch party far every ſuch contompt und default Ball likewiſe 
forfeit to the Hing other 20 l, e eſtreated in manner afere- 
ſaid. And thereupon the ſaitt juſtices of the lings bench ſhall 
lihrwiſe award forth one writ of capias againſs the ſaid party, 
with” like\'proclamation;” and lite pain of forſeiture of 20). 
And alſe the ſaid juſitces ſhall have authority infinitely to award 
ſuch proceſs of capias, with ſuch lite proclamation and pain of 
forfeiture 4 20 J, \as"is before limited, againſl the faid party 
that ſo ſhall male default in yielding of hir body to the priſon 
of the ſheriff; until ſuch time as by return of ſome of the ſaid 
writs before the Jaid juſtices," it pull appear, that the ſaid 
| | party hath yielded himſelf to the cuſtody vf the ſaid ſberi f or 
= ether officer; ackording to the tenor of the ſaid proclamation + 
= and the party upon every default and contempt* by him made 
again the preclamation of any of 'the ſaid writs ſo infinitely to 
be awarded againf{ bim, ſhall incur like pain and forfeiture of 
201; to hö ofircated in like manner. ſ. 78 
And when any per ſon ſhall yield his body to the hands of the 
ſheriff or other officer, upon any of the ſaid writs\of capias ; 
he ball remain in the priſon and cuſtody vf the ſaid ſheriff or 
other officer," without bail, in fuch manner and ferm as be 
ſhould *bove done if be had been apprebended upon the writ of 
excommunicato'capiendo;” ſ. 8g. 
Ind if any ſheriff or other gſficer by whim the faid writs of 
- capias or any of them ſhall be returned as 1s" aforeſatd, do 
* make an untrue return upon any ef the ſaid writs; that the pariy 
named in the ſaid writ hath not yielded his body upon the ſaid 
proclamations, or any of them, where indeed the party did yield 
himſelf according to the effe#t of the ſame; every fuch ſheriff or 
other officer, for every ſuch falſe and untrue return, ſhall * 
oi 
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it 1s the party grieved the ſum of 401; to be recovertd in any 
the king's courts of record. ſ. h0-⸗h0-.. | 
Provided always, that in Wales, and the counties palatine 
of Lancaſter, Cheſter, Dutham, and Ely, and in the cinque 
ports, being juriſdictioms and places exempt, where the king's 
writ doth net run, and proceſs of capias from thenee not re- 
turnable into the king's bench; after any ſigniſicavit being 4. 
record in the ſaid court of chancery, the tenor "of ſuch ſignifi» 
cavit by mittimus all be ſent to ſuch of the head officers of the 
ſaid country -of Wales, counties pa/atine, and places exempt, 
within whoſe juriſdiction the offenders Mall be reſiant; that iy 
to [9 to the chancellor or chamberlain for the ſaid county 
palatine of Lancaſter and Cheſter, —_— the cingus ports 10 
the lord warden of the ſame, and for Wales and Ely and the 
county palatine of Durham to the chief juſtice or juſtices there - 
and thereupon every of the ſaid juſtices and officers to whom ſuch 
ture of ſignificavit with mittimus Hall be directed and de- 
lvered, ſhall have power to make like proceſs to the inferior 
officers to whom the execution of proceſs there doth appertain, 
returnable before the juſtices there, at their next ſeſſions or 
courts, two months at the leafl after the tefle of every ſuch pro- 
ceſs : ſo always, as in every degree they ſhall proceed in their 
Mont and courts againſt the offenders as the juſtices of the ſaid 
court of king's bench are limited by the tenor of this act in term 
times to do ond execute, ſ. 11. Www 07 746 
Provided alſo, that any perſon at the time of any proceſs of 
capias aforementioned tar ded, being in priſon, or out of this 
realm in the parts beyond the ſea, or within age, vr of nane-ſane 
memory, or woman covert, ſhall not incur amy of the pains or 
ferfeitures aforementioned, whith ſhall grow by any return or de- 
fault happening, during fuch' tim of wagt, ' impriſonment, 
being beyond ſea, or non-ſans miemory'; and thi party 3 
may plead every ſuch caufe br matter in bar of and upen the diſ- 
treſs or other preceſs that ſhall be made for tevying of any of the 


ſaid paint or forfeitures, . 12 

And if the offender again ubm any ſuch writ of excom- 
municato capiendo hai be 'awarded, ſhail not in the ſame 
writ have a ſufficient and lawful addition ; or if in the ſigni- 
hcavit it be mot contained; that abe excomminmication doth pro- 
reed upon ſore cauſe or contempt of ſeme original matter of b 
70%, or refuſing #0 have hit thild baptized, or to Teteive the 


holy communion as it is now t#;nmon!y 'uſed' to he received in the = 


church of England, er 10 tome 10 divine ſervite now commonly 
uſed in the ſaid church of England, or error in matters of re- 
tien or dictrins now received and allowed in the ſaid church 


ef England, incentinency, uſury, /imony, perjury in the eccls/i- 
0 3 aftical 
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aſtical caurt, or idolatry : that then all and every the fiains and 
forfeitures limited againfl ſuch ptrſons. excommunitate | by this 
flatute, by reaſen-of Juch writ of excommunicato capiendo 
wanting ſuffittent addition, or of ſuch ſignificavit wanting! all 
the. cauſes afarememioned, ſhall be witerly vid in law; and, by 
way of plea, to be allowed to the party grieved. ſ. 13. 

* 7 the addition ſbalk be with a nuper of the place, in every 
ſuch caſe at the awarding of the firft capias with proclamation 


according to the form mentioned, one writ of proclamation ( with- 


out any bein expreſſed) ſhall be awarded into the county where 
the offender Hall be moſt commonly reſiant at the time if the 
awarding of the ſaid fi capias with pain, in the ſame writ 
of proclamation, to. be returnable the day of the return of the 
ſaid firft capias with pain and proclamation thereupon, at ſome 
one fuch time and court, as is preſcribed for the proclamation 
upon the ſaid firfi capias with pain : and if ſuch proclamation 
be not made in the county where the offender ſhall be moſt com- 
menly reſiant in ſuch caſes of addition of nuper z every ſuch of- 
fender ſhall ſuftain no pain or forfetture by virtue of this flatute, 
for not yielding his body accerding to the tenor aforementioned 
any thing before ſpecified, and to the contrary hereof, in any 
wiſe notwithſtanding. 1. 14. | F 

S. 2. It ſhall be forthwith brought into the court of kinf's 
bench, &c.]. It hath been often adjudged, that this form of 
taking out the writ, and the ſeveral ſteps therein (as con- 
tained in this clauſe. of the act) ought to be preciſely pur- 
ſued; and for default thereof many perſons have been 
diſcharged. Gib/, 1056. (e) | 

Into the court of king's bench] In the biſhop of St. David's 
caſe, M. 1 Ann. it was declared, that before this ſtatute, 
the writ was returnable into chancery ; and there the /- 
nificavit was quaſhed, if undue : but now the judgment of 
chat, by this ſtatute, is devolved on the court of king's 


bench. Farreſl. 57: 
S. 4. Capias] The penalties of this act being inflicted 


upon none but thoſe who are excommunicated for ſome of 


the cauſes ſpecified in ſ. 13. the capias accordingly mutt 


not be with penalty in any other caſe: or if it iſſue ſo by 


miſtake, the court will grant a ſuperſedeas upon motion: 
and if the party be taken, will upon pleading (after the 
habeas.corpus is granted and returned, and ſo the matter 
is judieially before them) diſcharge him from the penalties, 
tho not from the-impriſonment... In conſideration of which 


0 hk. -__ * — -» 4 \ 3% 


(e) Cre. Ja. 566. Cro. Car. 583. Siderf. 165. 285. 
dad pleading, 


Ercommuntcation.. 


ding, and the trouble and charge that attends jt; it is 


ſaid, that be may have an attachment againſt the plaintiff. 


Gihſ. 1056. 1 Salt. 294. n 

S. 8. He ſhall remain in the cu/lody of the ſaid ſheriff ] 
T. 1 An. Slipper and Maſon. The plaintiff, obtained ſen- 
tence againſt the defendant for 2101, for non payment of 
tithes and coſts. The defendant for non-payment was 
excommunicated, and arreſted upon an excommunicato 
capiendo, and the ſheriff let him eſcape. The plaintiff 
brought a ſpecial action againſt the ſheriff; and had a 
verdict againſt him for the 2101. It was moved in arreſt: 
of judgment, that the action would not lie, But by the 
court it was adjudged, that the action well lay: and they 
relied much upon the caſe, where it was held, that an 
action lies againſt the ſheriff for ſuffering a man to eſcape, 
being arreſted upon a capias utlagatum after outlawry upon 
meſne proceſs. L. Raym. 788. 

8. 8. Without bail] By the ſtatute of the 3 Ed. 1. c. 15. 
perſons excommunicate, taken at the requeſt of the biſhop, 
ſhall be in no wiſe repleviſable, by the common writ, noc 
without writ... 


That is to ſay, he that is certified into the chancery by 


the biſhop.to be excommunicated, and after is taken by 
force of the king's. writ of excommunicato. capiendo, is 
not bailable: for in ancient time, men were excommuni- 
cated only for hereſies propter lepram animæ, or other 
heinous cauſes of eccleſiaſtical cognizance, and not for 
ſmall or petty cauſes ; and therefore in thoſe caſes the party 
was not bailable by the ſheriff or gaoler without the king's. 
wit: but if the party offered ſufficient, caution de parendo 
mandatis eccleſiæ in forma juris, then ſhould the party 
have the king's writ to the biſhop to accept bis caution, 


and to cauſe him to be delivered. And if the biſhop will 


not (end to the ſheriff to deliver him., then ſhall he have a 
writ out of the chancery to the ſheriff for his delivery: Or 
if he be excommunicated for a temporal cauſe, or for a, 


watter-whereof the eccleſiaſtical court hath no cognizance; 


he ſhall be delivered by the king's writ, without any ſatis- 
faction. 2 Inft. 188, | 
Aud where it is (aid, that the ſheriff (hall not bail them 


by the common writ, nor without writ; this is to be under- 
ſtood, that the ſheriff ſhall not replevy them by the com- 
mon writ de homine replegiando, nor without writ, that 
is, ex officio: but they may be bailed in the king's bench. 


. . 
3 S. 13. 
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Extommunication. 

8. 13. Shall nit in the ſame writ have a ſufficient and lath. 
ful additton} 'M. 1 An. O and Sangtuay. The deſendant 
was excommunicated for a certain cauſe of jactitation of 
marriage, and taken upon a eapias, and brought up by 
habeas corpus; and exception was taken to the writ, that 
therein no addition was given to the defendant + but the 
court held, that for any of the cauſes mentioned in the 
ſtatute, the defandant's addition ought to be in the writ; 
but that in other caſes, no addition is neceſſary.” 1 Salt. 294, 

8. 13: If in the ſigniſicavit it be not contained, c.] 
Holt chief juſtice, at the common law, the cauſe had no 
need to be ſhewn in the writ of excommunicato capiendo; 
but it was ſufficient to ſay, that the party was excommu- 
nicate for manifeſt contumacy : but in the biſhop's cer. 
tificate it ought to be ſhewn, And now ſince the ſtatute 
of the 5 El. the cauſe ought to be ſhewn in the writ, 
L4. Raym. 619. | 

H. 12 . A. and Fowler, In the king's bench. On 
a habeas corpus the return was, that Fowler was taken and 
in cuſtody by a writ of excommunicato capiendo; and the 
excommunication was in the writ recited to be, for certain 
cauſes of ſubtraQion of tithes or other eccleſiaſtical rights. 
And becauſe this return was uncertain, the court was 
moved that he might be diſcharged. And the queſtion was, 
whether this return was uncertain; and whether that un- 
certainty would vitiate the writ. And the court reſolved, 
1. That the return was uncertain ; for that the other rights 


mighi be ſuch matters as were out of their juriſdiction, and 


they ought to ſhew the matter was within their juriſdiction; 


for of that the king's courts: are to be judges and not they 
themſelves. 2. The cauſe of excommunication muſt be ſet 


forth inthe writ. At common law, the writ de excommuni- 


cato capiendo was always general, for-contumacy ; not con- 
taining a ſpecial cauſe. And the writ was returnable in 
chancery, and founded on à certificate of the biſhop, 
which certificate ſet forth the cauſe before, and the party 
could not be diſcharged but by ſuperſedeas in chancery, 
if the cauſe were inſufficient, But now the cauſe muſt 
be ſet forth in the writ de excommunicato capiendo it- 
ſelf, becauſe by the ſtatute of the 5 Kix. the writ is made 
returnable in this court, which would be to no purpoſe, 
if the cauſe were not to be ſet forth in the writ, and this 
court judge of that cauſe. The court held, they might 
diſcharge the party, upon the inſufficiency of the return. 
Before the 5 Zliz. there were no diſcharges in this court 

% ( on 


* 


Ercommunication, 


on excommunicato Capiendo's, but where a man was 
excommunicated pending a prohibition : now, the cafe 
is altered; for this court may quain the writ of ex- 
communicato capiendo, or award a ſuperſedeas ; becauſe 
this court are judges of the cauſe, and have it before 
them, and the party cannot go into chancery for a ſuper- 
ſedeas now, becauſe the writ is returnable here. Accord- 
ingly the writ was quaſhed, and this ſpecial entry made 
on the habeas corpus, that the party was diſcharged be- 
cauſe the writ de excommunicato capiendo was quaſhed, 
1 Salk, 293. 

H. 1 An. 2 and the biſhop of Sr. David's. The 
defendant, having been arrelted upon an excommunicato 
capiendo, was brought into court by habeas corpus. And 
upon the return it appeared, that he was excommunicated 
for non payment of coſts, in which he was condemned 
by commiſſioners delegate in, a certain cauſe of office or 
correction, at the promotion of Lucy. And this by the 
court was held to be ill z becauſe it did not appear, that 
theſe coſts were adjudged in a cauſe of eccleſiaſtical cog- 
nizance ; and it is plain, ſince the ſtatute of the 3 Au. 
that the cauſe ought to appear in the writ; for otherwiſe 
how can this court make judgment of the ſeveral cauſes 
ſpeciſied in that ſtatute, in order to award ſeveral pro- 
ceſſes with penalties? And the court quaſhed the writ of 
excommunicato capiendo, and diſcharged the defendant. 
L. Raym. 817. 

So, in the court of chancery, MH. 10 G.2. X. and 
Hre. Two figniticavits were quaſhed, being only ſaid to 
be in a cauſe which came by appeal concerning a matter 
merely ſpiritual, For by lord Talbot; we are not to 
lend our aſſiſtance, but where it appears clearly they have 
juriſdiction, and are not to truſt them to determine what 
is a matter merely ſpiritual : in Fowler's caſe it was, in 
cauſes of eccleſiaſtical rights, and held not ſufficient, 
Kr. 1067. 
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19. In the ſaid ſtatute of the 5 Ez. c. 23. there is a Abſolution and 
faving te all archbiſbops and biſhaps and all others having diſcharge. 


aubority io certify any perſon excommunicated, the like au- 
therity to accept and receive the ſubmiſſion and ſatisſaction 
2 ſaid perſon ſo excommunicated, in manner and form 
bereteſore uſed; and bim 19 ablalve and releaſe, and the 
ame to ſignify, as heretofore it hath been accuſtomed, to 
the king's majefly in the high cart of chancery ; and there- 
upon to have ſuch writs for the deliverance of the ſaid 
per n /o , abſolvel and releaſed from the jhaiff's cuftedy 
oL. II. ä 8 of 
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Ercommunication, 

or priſon, as heretofore they or any of them had, or of right 
' ought or might have had; any thing in this flatute to the 
contrary nitwith/landfng., ſ. 10. | 

In which caſe, if due caution be offered by the party 
excommunicated, and admitted by the biſhop; then the 
biſhop may command the ſheriff to deliver him out of 
prifon. Gib 1063. 
The language of the writs, when they ſpeak of ab- 
ſolving and delivering an excommunicate, is, facta ſatis- 
factione, aut præſtita cautione, prout moris eſt, de pa- 
rendo mandatis eccleſiæ; that is, either making preſent 
ſatisfaction at or upon his abſolution, or putting in 
caution that he will herezfter perform that which the 
biſhop ſhall reaſonably and according to law injoin bim. 
Which caution, in the civil law, is of three forts: 1. 
Fide juſſoria; as, where a man bindeth himſelf with ſure- 
ties to perform ſomewhat, - 2, Pignoratitia, or realis cau- 
tio; as when a man engsgeth goods, or mortgageth lands, 
for the performance. 3. Juratoria; when the party 
which is to perform any thing, taketh a corporal oath to 
do it, Gibf. 1063. (/) 


(/) For the doctrine of the civil Jaw on the ſubjeR of put- 
ting in cautions, ſee Juſtinian's Inf. lib. 4. tit. 11. with the 
commentaries of Yinnius and Huber. Of theſe cautions Biſhop 
(z. bſon obſerves, that the laſt of them, viz. an oath de parends 
uri et fande mandatis ecelefie in forma juris, is that which is 
often accepted by ordinaries, and as to the ſecond, it is ex- 


preſsly mentioned in the ancient Regiſter (. 66 4 67.) and 


bath always been acknowledged, in the temporal courts, to 
be good in law. But as to the firſt, under which is compre- 


hended the taking of a bond, for performance it was declared 


Ja. 1. (1 Ba. 122.) to be againſt law; bat as that was 2 
Jjuogment given I ihe way only, ſo when the ſame matter 
came under confideration again, 25 Car. 2. Bp. of Exon v. 
Star, (fer J. Raym. 226. 2 Lev: 36.) and it was urged that 
by the tenor of the prit, the choice of the caution is left to 
the difcretion of the ordinary, and that caution by obligation 
is as much a caution as either of the other two, and more for 
the eaſe of the party than a pledge, and the codſtant uſe and 
practice of the eccieſialtical courts. Upon this Hale doubted 
whether it was good or not; but Vila held it was good, ſay- 
ing ſuch bonds had been frequent, and that they had been al- 


lowed in the court of common pleas. But the cauſe being! 


moved again, the court would not proceed in it, becauſe the 
excommunication and offence were taken off by the king's ge- 
neral parcon, Coed. 103. | 3 5 


ertommunitation. 


If good and ſufficient caution is offered and not 


admitted, then a writ to the biſhop is provided in the 


regiſter, to command him (after having taken ſufficient 
caution) to order the petſon to be delivered. Gib/. 1063. 

And if the biſhop doth not deliver him upon the ſaid 
writ, then the party may have another writ to the ſheriff, 
to command him to apply perſonally to the biſhop, and 
admoniſh him to deliver the party after having taken ſuf- 
ficient caution; and if the biſhop will not do the ſame 
in preſence of the ſheriff, then the ſheriff to deliver him. 
Gib/, 1063. (g) 

And the reaſon thereof is, for that by the excom- 
munication the party is diſabled to ſue any action, of 
to have any remedy for any wrong done unto him fo 
long as he ſhall remain excommunicate. And alſo the 
party grieved may have his action upon his caſe againft 
the biſhop z in like manner as he may when the biſhop 
doth excommunicate him for a matter which belongeth 
not to eccleſiaſtical cognizznce. Alſo the biſhop in 
thoſe caſes may be indicted at the ſuit of the king. 
2 Inft. 023, 

In like manner, if one appear in the ſpiritual court, 
and is excommunicated for refuſing to anſwer, where he 
is not bound by the law to anſwer (as, for inſtance, 
when he cannot obtain a copy of the libel) ; prohibition 
is granted, with a clauſe to abſolve and deliver the party. 
Gi. 1063. (5) | 

But although, in caſe the party excommunicated reſts 
in the ſentence given againg him, there is no legal means 
for his deliverdnce, but ſubmiſſion and caution as is afore- 
laid ; yet if he appeal from ſuch ſentence to a ſuperior 
eccleſiaſtical judge, this puts the party in the ſame ſtate 
that he was ia before the ſentence given; which the lag 
orders, by reaſon of the preſent doubtfulneſs whether it 
was valid or invalid. Add to this, that by appeal, the 
judge à gus doth ceaſe to be his judge in that cauſe; and 
if the party was impriſoned, and were to continue fo, he 
would thereby be hindred from the effectual proſecution 
of bis appeal, which may happen to prove juſt, Where- 
fore, upon allegation in behalf of the party againſt whom 
the writ is gone out, that he hath appealed, and upon 


— 
— — * 
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e) See theſe writs in the Regiſter, fo. 66, et eg. Allo F. 
N. Z. 62. 6. 63. and 3 Bl. Com. 101, et ſeq. 


(4) Siderf. 236, 12 Rep. 76. 
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 Excommunication, 
proof made thereof by an authentic inſtrument, a writ of 
ſuperſedeas (without any appearance of a ſcire facias 


preceding) is provided for him in the regiſter. Gi. 1063. 4 
But the uſual way (eſpecially in caſes where it is 
doubtful whether objections may not lie againſt his being 
delivered) is, the iſſuing a ſcire facias, to warn the biſhop n 
and the party proſecuting, to ſhew cauſe why the ſheriff ſe 
ſhould not ſurceaſe from attaching the excommunicate, al 
or why he ſhould not deliver him, if he be in priſon, 
And if the biſhop in caſes of office, and the proſecutor 
in caſes of inſtance, do not appear in chancery, the party 
is delivered; but if they appear, and not the party, 
then a re- attachment goes forth to impriſon him. Gil/, 
1064. (i) _ 
! AH. 1 An. Q, and the biſhop of St. David's. The de 
fendant was taken upon a writ of excommunicato capi- 
endo, and being in cuſtody in Newgate prayed a habeas 
corpus, and was brought into court thereupon ; and it 
. appeared by the return, that the writ of excommunicato 7 
capiendo was not yet returnable. And the court held, 
that one taken on a writ of excommunicato capiendo by 
cannot come into this court but by habeas corpus; and al 
if he be brought in before the writ is returnable, he 
ſhall not be allowed to plead or move to quaſh the writ. th 
1 Salk. 294. up 
Ex, cap. may be. But in the caſe of X. and Theed, H. 3 G. After the ſet 
ſorericoes. wyyrit had been opened and entered of record, it was deli- vi 
vered out in order to take up the defendant ;z and before na 
the return, the defendant moved and had it ſuperſeded : for 
the court ſaid, they could judge of it by the entry; and it 


ſince it appeared, that the defendant could not be legally 
detained upon it if he was taken, it was proper to ſuper- 
ſede it, to prevent the man's being reſtrained of his li- 
berty contrary to law; that the intent of the ſtatute, TY 
which- directs the writ to be delivered in open court, 
was to apprize the court of the nature of the cauſe; 
that this was now to be conſidered as a writ that 
improvide emanavit; and they were not to wait till 
the-return, till all the inconveniencies which they ſhould 
have prevented by not iſſuing the writ had happened. 


_—_ 4 Jo (#) 15 
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(i) Reg. F. 68, 69 | 

{4) 10 Med. 350. 8. C. The writ de excom. cap. in this caſe 
was in a init pro correctione morum geneiallyz and held to » 
5 | 1 


Exorciſt, 

* If a perſon be excommunicated by divers excommuni- 
cations, for divers offences, and produceth letters of ab- 
ſolution from one ſentence ; he ſhalk. not be diſcharged, 
until he be abſolved from them all. 1 7%. 134. 

If after a perſon is excommunicate, there comes a ge- 
neral act of pardon, which © pardons all contempts, it 


ſeems that the offence is taken away, without any formal 
abſolution. 2 Bac. Abr. 326, » | 


Executor. See Wills. 
Exemptions. See Petuliars. 


Exorciſt. 


. EX ORCIS T, is one of the five inferior orders in Exorcift, what. 
the church of Rome; whoſe office it is, to compel 
by abjuration evil ſpirits tormenting men, in the name of 
almighty God to come out of them, Gig.. 99. 
2. Can. 72. No miniſter ſhall, without the licence of Licence to exor- 
the biſhop of the dioceſe under his band and ſeal, attempt * 
upon any pretence whatſoever, either of poſſeſſion or ob- 
ſeſſion, by faſting and prayer to caſt out any devil or de: 
vils; under pain of the imputation of impoſture or coſe- 
nage, and depoſition from the miniſtry. 1 
3. In the form of baptiſm in the liturgy of the 2 Ed. 6. Erorfng inthe 
it was ordered thus 2 | office qt baptiſin. 
Then let the prieſt, looking upon the children, ſay, 
I command thee, unclean ſpirit, in the name of the Fa- 


— 


— — 


ill on the authority of Rex v. Gap, Paſ. 1 Geo. which was 
in quodam negotio pro reformatione et correctione morum. And in 
Rex v. Manning, Str 76. a writ de excom. cap. was quaſhed, 
being only for not appearing to anſwer certis articulis anime 
Jue ſalutem morumg; correctionem concernentibus. In theſe and 
ſimilar caſes, to uſe the expreſſion of Mr. Juſtice Blackſtone, 
the courts of Weſtminſter-hall exerciſe a parental authority in 
cotrecting the exceſſes of inferior courts, and keeping them 
within their legal bounds ; but on the other hand they afford 
them a parental aſſiſtance in repreſſing the inſolence of contu - 
macious delinquents, and reſcuing their juriſdiction from that 
| contempt, which for want of ſufficient compulſive powers 
( yould be ſure to attend it. Pol. 3. p. 10;. 82 
8 8 3 ther, 


Ne 


262 Faculty court, 


ther, of the Son, and of the Holy Ghoſt, that thou come 7 
out, and depart from theſe infants, whom our Lord Jeſus in 
Chriſt hath vouchſafed to call to bis holy baptiſm, to be 4 
made members of his body and of his holy congregation; | 
therefore, thou curſed ſpirit, remember thy ſentence, re- w 
member thy judgment, remember the day to be at hand, 0 
wherein thou ſhalt burn in fre everlaſting, prepared for v 
* thee and thy angels; and preſume not hereafter to exer - ti 
Ciſe any tyranny towards theſe infants, whom Chrift hath ſe 
- _ - bought with his precious blood; and by this his holy bap- 10 
tiſm called to be of his lock, n 
Extortion. See Fees, ' n 

A aculty. Sce Dilpenſation, 5 c 

tl 

— —ä — — 7 © 

| | is n 

F acuity court. « 

H E faculty court belongeth to the archbiſhop of Can. - 

1 terbury; and his officer is called mafter of the facul- 
ties. His power is, to grant diſpenſations, as to marry, to : 
eat fleſh on days prohibited, to hold two or more benefices 5 
Incompatible, 1 ſuch like. 4 beſt. 337. 7 
Fairs and markets, See Church, x 

| Faſts. See Holidaps. 

Feaſt, See Holidaus. 0 

t 
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I» BY the 25 Ed. 3. ft, 3. c. 9. Becauſe the king's juſtices t 
D go take indiftments of ordinaries and of their miniſters, t 
of extortions and oppreſſicns, and impeach them without put- h 
ting in certain, wherein, or whereof, or in what manner they ] 
have done extortion; the king will, that his j»/lices ſhall not from c 
henceforth impeach the ordinaries, nor their miniflers, becauſe of 2 


fuch intlifiments of general extorttons or oppreſfions, unleſs 5 — 
5 ; | | by 
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Fees. 
ſay, and put in certain, in what thing, and of what, and 
in what manner; the ſaid ordinaries, or their mini/ters have 
dane extortions or oppreſſions, | 

In the 33 Elia. a commillary, regiſter, and apparitor, 
were indicted of extortion ; for that they, by colour of their 
offices, had received 118 6d for abſolution: and exception 
was taken to the inditment, that by this ſtatute the par- 
ticular offence of every offender ought to have been eſpcialſy 
ſet down; but the exception was not allowed; becauſe they 
took the ſum in groſs, and the party grieved could not have 
notice by what proportion they divided it. 2 Leon. 268. 

Another exception in the ſame caſe was, becauſe it was 
not ſhewed what was their due fee: and this was conceived 
to be a good cauſe of exception; for if no fee be due, the 
ſame ought to appear in the inditment, And afterwards, 
the opinion of the court was, that they ſhould be diſcharged, 
2 Leon. 268. 

2. Can. 135. No biſhop, ſuffragan, chancellor, com- 
miſſary, archdeacon, official, nor any other exerciſing ec- 
cleſiaſt ical juriſdiction whatſoever, nor any regiſter of any 
eccleſiaſtical courts, nor any miniſter belonging to any of 
the ſaid officers or courts, ſhall hereafter for any cauſe in- 
cident to their ſeveral offices, take or receive any other or 
greater fees, than ſuch as were certified to the moſt reverend 
father in God John late archbiſhop of Canterbury, in the 
year of our Lord 1597, and were by him ratified and ap- 
proved; under pain that every ſuch judge, officer, or mini- 
fer offendiog herein, ſhall be ſuſpended from the exer- 
ciſe of their ſeveral offices for the ſpace of fix months for 
every ſuch offence, Always provided, that if any queſtion 
ſhall ariſe concerning the certainty of the ſaid fees, or any 
of them; then thoſe fees ſhall be held for lawful, which 
the archbiſhop of Canterbury for the time being ſhall un- 
der his hand approve: except the ftatutes of this realm 
before made do in any particular caſe expreſs ſome other 
fees to be due. 

One of the articles or canons ratified in the year 1584 
was, that no other nor greater fees ſhould be taken for any 
; cauſe, by any biſhop, ordinary, archdeacon, or their miniſters, 
than thoſe which were uſed to be taken at the beginning of 
the queen's reign ; and that a table of all ſuch fees ſhould 
be put in every conſiſtory before the feaſt of St. John 
Baptiſt then next enſuing : a copy whereof, ſig ned by the 
ordinary, was to be tranſmitted within the ſaid time to the 
archbiſbop, Gib. 1015. 5 

84 Which 
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Which faid article was repeated in the conſtitutions of 
archbiſhop W hicgift, in the year 1597 aforeſaid; and it is 
there enjoined, 1. | hat the table which is to be hung up 
in the conſiſtor e ſhall contain the (ſeveral ſums of every par. 
ticular fee, which moſt trequently and uſually, from the 
beginning to the c1ghteenth year of the queen's reign, had 
been wont to be taken, as well by the judge, as by all and 
every of the officers and miniſters of the tame court, 
2. That an authentic copy of the ſaid tables be delivered 
by every judge to their teſpective biſnhops, to be pre- 
ſerved in their archives, 3. That every biſhop tranſ. 
mit an authentic copy written on parchment, to the 
archbiſhop. Gf 1015. 

3. Can. 139. The regiſters belonging to every eccleſi- 
aſtical judge, ſhall place two tables, containing the ſeveral 
rates and ſums of all the (aid fees ; one in the uſual place of 
conſiſtory where the court is kept, and the other in his te- 
giſtty; and both of them in ſuch fort as every man whom 
it concerneth may without difficulty come to the view and 
peruſal thereof, and take a copy of them; the ſame tables to 
be ſet up before the feaſt of the nativity next enſuing. And if 
any regiſter ſhall f-i] to place the ſ.id tables according to 


the tenor hereof, he ſhell be ſuſpended from the execution 


of his office, until he cauſe the ſame to be accordingly done, 
And the ſaid tables being once ſet up, if he ſhall at any time 
remove, or ſuffer the ſame to be removed, hidden, or any way 
hindred from fight, contrary to the true meaning of this con- 
ſtitution; he ſha!l, for every ſuch offence, be ſuſpended from 
the exerciſe of his office for the ſpace of fix months, 

The judge of every eccleſiaſtical court hath an undoubted 
right, upon proper application (by petition) from any 
ſuitor in the ſaid court, to tax the proctor's bill. And 
the method uſual:y priCtiſed is, for the judge to refer it to 
the regilter, directing the reſpective parties to attend him 
if they think fit. one to make his exceptions, and the other 
to juſtify the ſeveral articles at items of his bill; and the 
regiſter to make his report to the judge, who thereupon pro- 
ceeds to tax the bill. If the regiſter has any doubt, the 
aſſiſtance of the other proctors may be required. The fees 
alledged to be given to counſel, if denied by the client, as 
alſo his demand for any unuſual or extraordinary articles 
which do not appear from the proceedings in the caule, 
muſt be cleared up to the ſatisf ction of the judge, either 
by the proctor's oath (if he voluntarily offers it, and there 
be no affidavit to the contrary), or by re. eipts and youchers 
Ny from 


Fees. 


from thoſe to whom the money is alledged to be paid, or 
by producing letters and orders from his client. 

4. Dr. Gibſon ſays, Fees having been demanded by proc- 
tors, and (upon refuſal to pay) ſuits commenced by them 
in the ſpiritual courts againſt their clients ; prohibitions 
have been prayed on many occaſions : ſome on pretence 
that the thing itſelf is properly cognizable in the temporal 
courts, for which they might bring an action upon the ro- 
tainer, for work and labour done ; and others upon ſurmiſe 
of cuſtom, And the ſum and ſubſtance of what hath uſually 

been reſolved upon that head, was delivered by Vaughan 
and Windham, in the caſe of Herten and //il/on (i Mod. 
167) ; that no court can better judge of the fees that have 
been due and uſual in the ſpiritual court than themſelves, 
and that therefore the ſuit for fees was moſt proper for that 
court; unleſs where the foundation of the demand ſhould 
be cuſtom, and it ſhould come in queſtion whether the cuſ- 
tom was ſo or not: and in that reſpect they compared 
this caſe to the caſe of a modus for tithes ; which if not de- 
nied may be recovered in the ſpiritual court; but if denied, 
prohibition goeth. It was ſaid by Hale chief juſtice, ia 
the caſe of Meb and Harifell (3 Keb. 516.), that no action 
upon the caſe was ever brought for proctor's fees, and that 
therefore they may be ſued for in the ſpiritual court. And 
tho” a prohibition was granted in the caſe of Sir Edward 
Lake (3 Keb. 203.), that was not becauſe it was a ſuit for 
ſees, but becauſe it was a ſuit before himſelf for his qwa 
fees, To which may be added, what was ſaid in the caſe 
of Johnſon and Lee (5 Mod. 242.), that rules are made in 
the temporal courts, tg oblige the attornies there in matters 
of practice: and the like rules are made in the eccleſiaſtical 
courts, to-oblige the proctors and miniſters there; ſo that 
they muſt be allowed to be the proper judges in this mat- 
ter, Gi 1015. 


But in the caſe of Gi and Ellijon, H. 5 V. A pro- 


hibition was prayed and granted, in the king's bench, to 
ſtay a ſuit in the archdeacon of Litchfield's court, againſt 
churchwardens, for a fee for ſwearing them, and taking 
preſentments; and though an attempt was made to dif- 
charge the rule, it was over-ruled: and it was inſiſted, 
that no fees could be due but by cuſtom, or for work 
done; in which caſe, a quantum meruit lay. 1 Salt. 


330. | 
And in the caſe of Pollard and Gerard, M. 13 1. A 
motion was mide in the court of king's bench for a pro- 
| hibition 


* 
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Fees, 
hibition to be dirgRed to the court of the archdeacon of 
Middleſex, to ſtay a ſuit there by Gerard againſt the plain. 
tiff for fees, to wit, 4s due to him as regiſter, from Pol. 
lard, being (worn before bim churchwarden ; upon ſug. 
geſtion, that the office of regiſter is a temporal office, and 
all profits and fees due to it fuable at common law. And 
2 rule was made to thew caufe why a prohibition ſhould 


not be granted, And on ſhewing cauſe, it was agreed, 


that prohibitions have been granted in this court, to ſtay 
ſuits in the ſpiritual court for fees due to the proclort; but 
in this caſe (it was ſaid) the ſpiritual court may make a 
better judgment, whether the fees in demand are due and 
reaſonable: beſides that they are fo ſmall, that it would 
not be worth while to bring an action at common Jaw for 
them; and in ſuch cafe this court will not drive the party 
to the tedious and expenſive remedy of an action. In this 
court, the door-keepers claim fees by cuſtom ; and fees 
are due to the marſhal, cryer, and others, at the aſſizes; 
and in ſuch cafes, if the parties who ought to pay the fees 
refuſe to do it; this court or the judge of aſſire reſpeRively 


exert their authority, and commit perſons refuſing to 


pay their fees, and do not drive the party grieved to their 
action: and this (it was (aid) is the conſtant practice. 
But by Holt chief juſtice; I know of no ſuch practice: 
I cannot commit a man for not paying the ſaid fees; if 
there is right, there is remedy : indebitatus aſſumpſit 
will lie, if the fee is certain; if uncertain, quantum me- 
ruit. It was held in the 15 Cha. 2. in the exchequer, in 
a caſe reported by Hardres, that a regiſter cannot fue for 
His fees in the ſpiritual court: therefore in this caſe a 
Prohibition ſhall be granted; and if the parties will, 
the plaintiff hall declare upon it, to the end the 
matter may be determined more judicially. L. Roym. 


70 


5 3 in Giffard's caſe, H. 1 An. Gifford was libelled 


'2gainft in the eccleſiaſtical court for fees: and upon mo- 
tion a prohibition was granted ; for no court hath a power 
to eſtabliſh fees, The judge of a court may think them 
reaſonable ; but that is not binding. But if on a quantum 
meruit à jury think them reaſonable, then they become 
eſtabliſhed fees. 1 Salk, 333. | 

And in the caſe of Davies and I illiams, T. 1724. In the 
exchequer : Libel in the ſpiritual court for proctor's fees. 


And a prohibition was granted: for, by the court, where 
there is remedy at law, the ſpiritual court ought not to 


proceed; 
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Fees, 


proceed 3 and this cafe depends upon a contra and re- 
tainer, Which is triable at law. Bunb. 170. () 

' Finally, Sir William Blackſtone, ſpeaking of pecuni- 
ary cauſes cognizable in the eccleſiaſtical courts, ariſing 
either from the with- holding eccleſiaſtical dues, or the 
doing or neglectiag ſome act relating to the church, 
whereby ſome damage accrues to the plaintiff, ſays, for 
theſe he is permitted to inſtitute a ſuit in the ſpiritual 
court, But care muſt be taken, that theſe are real and 
not imaginary dues; for if they be contrary to the come» 
mon law, a prohibition will iſſue out of the temparal 
courts to ſtop all ſuits concerning them. As where 3 
fee was demanded by the miniſter of the pariſh for the 
baptiſm of a child, which was adminiſtered in another 
place ; this, however authorized by the canon, is con- 
trary to common right: for of common right no fee is 
due to the miniſter even for performing ſuch branches of 
his duty, and it can only be ſupported by a ſpecial cuſ- 
tom; but no cuſtom can ſupport the demand of a fees 
without performing them at all. 3 Black. go. 


Archbiſhop Whitgiſt's table of fees, ſet forth in the year 
1597 3 taken from hl. Pgrerg, 551. | 


- 


- 


Judge. , Regilter. Proc - ;Appari- 
tor. * 
| 8. d.|s. d. s. d. 4. 
Commiſſion — — 10 06 8 on 
Exemplification = — 10 06 8 | 
Significavit — — Vw 06 81 
Letter of quietus — — 10 06 8 
Adminiſtration where the F340 
goods exceed 40]. — 10 06 4 
Letters to collect the goods — 
of the deceaſed — — 6 83 ©07 
Sequeſtration of the profits 6 8 3 4 | 
Tuition or guardianſhip — 6 83 4 | 
Licence to ſolemnize matri- 
mony without banns — 6 83 4 | 
Sentence = ' —- — 6 © : o | 
Tranſmiſſion of proceſs — 6 © — =_ | 


mw 


— 


— — _—_— — 


\(!) 80 in Pearſon and Campion, Doug, Rep. 629. a pro- 
bibition was granted to a ſuit in the ſpiritual court by an ap- 
paritor for his fees. 

| Licence 
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Judge. | Regiſter, 
e 


5 
'E 
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8. d. 


Appari. 
tor, 


. 


Licence to ſue out of the ju- 
riſdiction — — 5 
Letters teſtimonial — 5 
Examination of proceſs — 3 
Interlocutory decree — 3 
Examination of any account 3 
Acceptance of a reſignation 3 
Licence to a preacher, cu- 
rate or ſchoolmaſter — 2 
Licence to ſolemnize matri- 
mony in the time of pro- 
hibition of -banns to be 
publiſhed — — 2 
For exhibiting of any Py 2 
2 
2 


O KK 0 0 
— 
5 W © oo O 


Lettets of interdict 
Commiſfion of — — 
Inhibition in a cauſe of ma- 
trimony — — 1 
Reſpite of an inventory — 1 
Letters of intimation or pro- 
clamation — — 1 
Caveat for inſtitution or ma- 
trimony — — 1 
Decree— — © 
| 3 of the party * : 
A — 
Production of the - firſt . 
neſs — — — 
5 — — of every other 
. witneſs — — 
Purgation — — 
For the firſt compurgator 
For every of the reſt — 
For interrogatories admini- 
fired — — 


o © 0 0 0 o 


oO 
— 


© © 
— 
© o 


. 
— — V 
0000 So © 
22 * © hens 


Suſpenſion — — 

Abſolution thereof — 

Ex communication — 
Abſolution thereof — 

Certificate of abſolution — 

Caveat for wills and admini- 

ftrations — — 

Citation — — — 


9089008 
9 0 390303030 0 


o Ho Nene e 
oO O O Noe 


0 0 
0 0 


Diſmiſſion of any cauſe of 
incontinence and inſtance 
after conteſtation of ſuit 

Admiſſion of any exhibit 

Wills and adminiſtrations 
according to acts of par- 
liament 21 H. 8. c. 5. 

Proctor's fee on proving a 
wil! — — — 

To the apparitor for every 
teſtament or adminiſtra- 
tion above 81 — — 

Inſtitution with a mandate 

Writing any account — 

Letters of deacons or prieſts 
orders — — 

Licence of non · reſidence 

Bond — — — 

For every ſearch in the re- 
giſtry — — — 

Schedule of excommunica- 
tion — — —— 

For any act — — 

At the viſitation: For exhi- 
biting deacon's orders 

prieſt's orders — 

— inſtitution with the 
mandate — — 

— diſpenſation — 

—exhibiting any proxy 
at the time of viſitation 

— for exhibiting any 
bill of detection at the 
ſame time — — 

Copy of any matter, by the 
regiſter; according to 
quantity — — 

To the proctor for counſe 

For every court day 

Schedule of coſts 

Libe!— 4 

Drawing ſentence 

Drawing any account 
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Judge. [Regiſter. [Proc- Appati- | 
tor, | tor. 
s. d. s, d. s. d.\s. d. 
Drawing any perſonal an- | | 
ſwer — — 42 6 F 
For any other procutatoril! ++ - 
matter — — 5 3 4 | 
Execution of any proceſs per | | | p 
mile — — a 2 | 
Diſmiſſion of a cauſe of in- | Fe 
> an 0 3 & 
| | — 
ö To the judge's man for wax to ſeal every thing, 4d. 
Note, There were no ſtamps in thoſe days. = 
In the ſeveral dioceſes there are tables of fees, different Fe 
as it ſeemeth) in the ſeveral charges, in proportion to the Re 
difference of times wherein they have been eſtabliſhed. Fo 
Thole which have in them the purgation fees, are probably Fo 
ancienter than the ſtatute of the 13 C. 2. by which ſta Fo 
tute purgation was aboliſhed. And the older they are, | 
the nearer they approach to this ſtandard of archbiſhop 
Whitgift. But conſidering the continual and large de- Pg 
creaſe in the value of money, it is impoſſible to fix any 
certain meaſure which will continue reaſonable for any Te 
conſiderable time; but new ſtandards ought to be fixed at T 
certain periods, Money in the latter end of queen Eli- 
zabeth's reign, was more than double, or treble the value "4 
of what it is at preſent, ' For 
Here follows a table of fecs allowed to be taken by the = 
practitioners in doctots commons, as ſettled by a jury, & 
Nov. 19, 1734. Taken from F#1;y-r's proctor's practice, Dr: 
p. 172. {With the ſtamps to 35 Geo. 3. . ec , 
| . I, s. d. 
Neziſter's fees. To the regiſter for the copy of anſwers (if one — 
| ſheet) | — 4 6 d 
For every other ſheet — o 2 0 
Stamp on the whole — © 26 Eve 
For the copy of a fentence, or interlocutory , 
decree (and ſtamp 28) — <8 Eve 
\ For the copy of any common record — © 4 4 Pari 
Attending with records at another court, the Sex: 
For every other attendance — 0 


Fees. 


Poundage for money brought into court, per 
ound ; 
For a bond in a cauſe of legacy aki dates 
Stamp 44 


For two receipts regiſtring (ſtamps according 
to ſum) — 
Regiſter's attendances — 
For the ſervice of a proceſs within the bills of 
mortality —— , 
Serving a compulſory, upon the firſt witneſs 
— — upon every other 
Stamp on compulſory, for 4 witneſſes 
—— a decree for anſwers, upon a prot 
Stamp — 
For every ſentence or interlocutoty 
Stamp 
Reporting ſecurities 
For every witneſs fworn in court 
For citing a peer Mere procerum 
For the copy of a will (fifteen lines and ſix 
words in a ſheer) formerly 10 d, now 
Stamp on every ſuch {heet —— 
Fer the copy of a" adminiſtration- bond 
Stamp — — 
To the clerk ſooking it up 
The whole fees fr a faculty to remove a 
corple 


| 


00000000000 


[IH 


| 


for building a vaolt 
For a ſequeſtration under ſcal, and ſtamps 
Relaxing the ſame - 


To the officer (if in London 2s 66d) in the © 


| 


O © 


country — 
Drawing an inſtitution. mandate, certificate, 
and letters teftimonial 
If caution is given, then extraordinary for it 
Hes for inſtitution to any prebend of Canter- 


bury . — cbs — 
Stamp on inſtitution — 
Every collation is — — 
Stamp on collation — 
Every lecturet and curate's licenee — 
Pariſh clerk's licence — — 
dexton's licence — 3 
Stamp on licences (except for a ſtipen- 

diary curne) — — 


8 
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Appatitors, 


To regiſter, 


Proctor and re- 
BS ter. 


To the regiſter. 
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Whole fees for an adminiſtration (under 201) 
of a ſailor in the king's ſervice 
Probate of a will ditto — — 
For an adminiſtration under 5 1 in other caſes 
For an adminiſtration under 201 in other caſes 
(including bond ſtamp 7 s and warrant 25) 
Ditto under 401 (including the above ſtamp, 
and 10s on adminiſtration) 
For an adminiſtration above 401 and under 
401) (including the ſame ſtamps as under 
40 
A commiſſion for an adminiſtration, inſtruc- 
tions and return — 
Stamp on commiſſion —— 
— on bond 
* — on warrant 
For a probate (under 201) the will ſhort 
Ditto above 201 (including ſtamp as on admi- 
niſtration) NE REL 
A commiſſion for a will (including ſtamp 58 
and warrant 18) — 
Exemplification of a will . _— — 
Exemplifying | — 
Ingroſſing (according to length.) 
Stam — — 
In a will without witneſs, where the hand- 
writing is to be proved by two witneſſes, 
the affidavit (and ſtamp 2 s) is — 
N Oaths — 
Whole fees of a guardianſhip (if you have a 
copy atteſted by the regiſter) are 


Stam 2 — — — 


If not, you deduct 7s 8d; remains 


Sta — — — 


Expence of having an original will attended 
with at aſſizes —— | 


Searching and looking up the original — 


Record keeper's fee — 

Affidavit (and ſtamps 28) — ↄ ↄ— 

Oath and record keeper's attendan e- 

Copy of the will to lie in the room of the 
original, and ſlamps, (according to the 
length) | "IC 
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Receipts — — 
Record keeper's fee attending at aflizes 1 
da — — 
Attending on delivering out the original —— 
Regiſter's fees on delivery 
For a proxy to appear for plaintiff or defend- 
ant (and ſtamp 6s.) —— ——. 0 
Drawing a declaration inſtead of an inventory © 
Oath and attendance | ap. 
A marriage licence (sp & Td 58. 
bond 7 8. warrant 18.) — 1 
For a ſequeſtration or renunciatian of admini- 
ſtration — — —— 0 
For the firſt term fee in cauſes — 
For every other term fee —— ——— 0 
Every judicial attendance —— — © 
Extrajudicial attendance — 0 
For every act ſped in court, in term — 0 
Out of court 9 
Stamp on all notarial atteſtations © 
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Fence of the churchyard, See Church. 


Fighting in the church or churchyard. See Churth, 


— 


d. 
8 
0 
8 
0 
4 
* 
6 
4 
6 
8 
0 
[+] 
4 
8 
4 
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Firſt fruits and tenths. 


I. Firſt fruits and tenths given to the pape. 
II. Firſt fruits and tenths annexed to the crown. 


III. Concerning the manner of payment of firſt fruits 


and tenths. 


IV. Firſt fruits and tenths appropriated to the aug: 


mentation of ſmall livings. 


I. Firſt fruits and tenths given to the pope. 
I, AY NATES, primitiæ, or firſt fruits, was the Fred fruits, 


value of every ſpiritual living by the year, which 
the pope, claiming the diſpoſition of all eccleſiaſtical liv- 
ings within chriſtendom, reſerved out of every living. 


What 


2 Co. 4c, | 
"Youth. er. 


Firſt fruits and tenths, 
_ What pope firſt impoſed firſt fruits hiſtorians do not 
agree. 4 /n/t. x20. (m | 
In the 34 Ed. 1. at a parliament held at Carliſle, great 
complaint was made of intolerable opprefſions of churches 
and monaſteries by William Teſta (called Mala Teſfa) 
and the legate- of the pope, and principally concerning 
firſt fruits; at which parliament the king by the aſſent of 


his barons denied the payment of firſt fruits of ſpiritual 


promotions within England, which were founded by his 
progenitars and the nobles and others of the realm, for 
the ſervice of God, alms, and hoſpitality. And to this 


effect he writ to the pope; and thereupon the pope te- 


linquiſhed his demand of firſt fruits of abbeys: in which 
parliament the firſt fruits for two years were granted to 


mme king, 12 Ce. 45. 


Ia che 50 Ea. 3. the commons complain amongſt other 
grievances from the court of Rome, that the pope”s col> 


— —— 


(] Mr, Hume in his hiſtory of Edward 1. ſays, ** the le- 
vying of firſt fruits was allo. a new device, begun in this reign, 
by which his holineſs thruſt his fingers very frequently into 
the purſes of the faithful; and the king ſeems to have un- 
warily given way toit.“ Mr. juſtice Blackſtone, diſcourſing 


of firſt-fruits and tenths, vl. 1. p. 283. fays, they were 


originally a part of the papal uſurpations over the clergy of 
theſe kingdoms, firſt introduced by Pandetph, the pope's le- 
gate, during the reigns of king John and Heory the third, in 
the ſee of Norwich, and afterwards attempted to be made uni- 
verſal by the popes Clement the fifth, and John the twenty-ſe- 
cond, about the beginning of the 14th century. The firſt fruits, 
rimitiæ, Or annates, were the firſt year's whole profits of the 
ſpiritual preferment, according to a rate or valor made under 
e direction of pope Innocent the fourth, by Walter biſhop of 
Norwich, in 38 H. 3. and afterwards advanced in value by 


commiſſion from pope Nicholas the third, A. D. 1292. 20 Ed. 1, 


Which valuation of pope Nicholas is ſtiſl preſerved in the ex- 
chequer. (3 lf. 154.) The tenths, or decime, were the tenth 

art of the annual profit of each living by the ſame valuation.“ 
When the firſt fruits and tenths were transferred to the king at 
the head of the church by 26 Hen 8. c. 3. confirmed by 1 £/iz. 
c. 4. commiſſioners were appointed in each dioceſe to make a 
new valor beneficiorum, by which the clergy are at preſent rated. 
This is commonly called the king's books, and a tranſcript of 


it is given in Ecton's Theſaurus, and Bacon's Liber Regis, 


1 Bl. Com 285. with the note of Mr. Chriſtian, The reaſon 
alleaged by the canoniſts for the exaction of theſe firſt fruits 
by the pope, was pro con/ervando decenti flatu ſuo, ut qui em- 
pium curam habet de communi alatur. God. Rep. Can, 337. See 


the caſe of firſt fruits and tenths, 12 Rep. 45. | 
| lector 


7 
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lefor that year (a thing never before done) had taken 
the ficſt fruits of every benefice whereof he had made pro- 
viſion or collation ; whereas he was uſed to take firſt 
fruits only of benefices vacant in the court of Rome. 
ee, p. 2. C. 15. 

"it Ag this — ol or revenue of firſt fruits was gra- 
dually by little and little impoſed by the biſhop of Rome, 
on ſuch vacant benefices as himſelf conferred and beſtowed; 
and this was often complained of as a very great grieve 
ance; fo that in the council at Vienna, Clement the fifth 
who was made pope in the year 1305, fosbade the receiv- 
ing thereof, and ordered the ſame to be laid afide, and 
that the twentieth part of the ſacerdotal revenues ſhould 
inſtead thereof be annually paid to the biſhop of Rome: 

but this not taking effect, the pope ſo retained the ſaid 

annates to his exchequer, as that it long remained one of 
the moſt conſiderable parts of his revenue. God. Rep. 337. 


lue of all ecclefiaſtical livings. 4 Ju. 120, 121. 
' Theſe tenths the pope (after the example of the high 
prieſt among the Jews, who had of the Levites a tenth 
part of the tithes) claimed as due to himſelf by divine 
right, And this portion or tribute was by .ordinance 
yielded to the pope in the 20 Ed. 1. and a valuation then 
made of the eccleſiaſtical livings within this realm, to the 
end the pope might know and be anſwered of that yearly 
revenue; ſo as the eccleſiaſtical livings chargeable with 
the tenth (which was called ſpiritual) to the pope, were 
not chargeable with the temporal tenths or fifteenths 
granted to the king in parliament, leſt they ſhould be 
deubly charged: but their poſſeſſions acquired after that 
taxation were liable to the temporal tenths or fifteeaths, 
becauſe they were not charged to the other. So as the 
tenths of eccichaltical livings were not yielded to the 
pape de jure after the example of the high prieſt among 
the Jews, for then he ſhould have had the tenths of all 
eccleſiaſtical livings whenſoever they were acquired, but 
he contented himſelf with what he had got, and never 
claimed mote and that he might the better keep and 
enjoy that which he had got, the popes did often after 
2 the ſame for cet ain terms to divers of the kings of 
gland, as by our biltories doth appear, 2 If. 627, 628. 


II. Firſt fruits and tenths annexed to the crown. 


SS | Rome, 


2. Tenths, decimæ, are the tenth part of the yearly va- Tenths; 
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1. By the 25 H. 8. c. 20. No perſon ſhall be pre- Taken from the 
ſented and nominated or commended to the biſhop of pope» 


276. 


Given tothe 


Compounding 
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Rome, for the office of an archbiſhop or biſhop, nor ſend 
nor. procure there for, any bulls breeves palls or other 


things requiſite for an archbiſhop or biſhop, nor ſhall pay 
any ſums of money for annates, firſt. fruits, nor otherwiſe 


for expedition of any ſuch bulls breeves or palls; but the 


ſame ſhall utterly ceaſe, and no longer be uſed within this 
realm. /. 3. 

2. And by the 26 H, 8. c. 3: The king his heirs and 
ſucceſſors, kings of this realm, ſhall have from time to time 
to endure for ever, of every perſon who ſhall be nominated 
elected prefefed preſented collated or by any other caeans 
appointed to have any archbiſhoprick, biſhoprick, abbacy, 
monaſtery, priory, college, hoſpital, archdeaconry, deapry, 
provoſtſhip prebend, parſonage, vicarage, chauntery, free 


+ chapel, or other dignity benefice or promotion ſpiritual, of 


what, name nature or quality ſoever they be, or to whoſe 
foundation patronage or gift ſoever they belong, the fiſt 
fruits revenues and profits thereof for one year. /. 2. 
And he fhall alſo yearly have united to his imperial 
crown for ever, one yearly rent or penlion amounting tg 
the value of the tenth part of all the revenues, rents, farms, 
tythes, offerings, emoluments, and of all other profits as 
well called ſpiritual as temporal, belonging to any arch- 
biſhoprick, biſhoprick, abbacy, monaſtery, priory, arch- 
deaconty, deanry, hoſpital, college, houſe collegiate, pre- 
bend, cathedral church, coventual chuich, parſonage, 
vicarage, chauntery, free chapel, or other benefice or 
promotion ſpiritual, of what name nature or quality ſoever 
they be, within any dioceſe of this realm or in Wales. /. g. 


III. Concerning the manner of payment of tbe ff 
| fruits and tenths. 


1. Every perſon, before any actual or real poſſeſſion or 


for and payment meddling with the profits of his benefice, ſhall pay or com- 


of firſt fruits. pound for the firſt fruits to the king's uſe, at reaſonable 


days, and upon good ſureties. 26 H. 8. c. 3. / 2. 

And the chancellor of England ard maſter of the rolls, 
jointly and ſeveraliy, or ſuch other perſons as the king ſhall 
depute by commiſſion under the great ſeal, ſhall have power 
to examine and ſearch for the true value of ſuch firſt fruits, 
and to compound for the ſame, and to limit reaſonable 
days of payment thereof upon good ſurety by writing obli- 
gatoty: and if compoſition. be made for the ſame be- 
fore the lord chancellor or maſter of the rolls, then the 


writings obligatory or money taken for the ſame ſhall be 
delivered to the clerk-of the banaper ſor the king's ule ; 11 
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if compoſition be mate before any other perſons fo deputed 

the king as aforeſaid, then the fame ſhall be delivered 
to the treaſurer of the chamber or elſewhere as the king by 
commiſſion under the great ſeal ſhall appoint. £3: 

W hoſe acquittance reſpectively ſhall be a fu 
charge. / 4+ | 

And ſuch writings obligatory ſhall be of the fame effect 
as writings obligatory made by any lay perſon by authority 
of the ſtatute of the ſtaple; and upon certificate thereof 
into the chancery, like proceſs and execution ſhall be 
thereupon had, as upon certificate of writings obligatory of 
the ſtatute of the ſtaple. / 4. 

And the ſum of 8d (over and above the ſtamps) ſhall 


be paid for ſuch writing obligatory, and no more; and 4d 


for an acquittance. / 4. | | 

And one bond only ſhall be given for the ſeveral pay- 
ments. 2 & 3 An. c. 11, /. 6. | 

And perſons fo deputed as aforefaid ſhall every ſix months 
deliver to the treaſurer of the chamber, or elſewhere to ſuch 
other commiſſioners as the king ſhall appoint, as well all 
ſoch money as all ſuch ſpecialties and bonds, by indentute 
to be made between them: and if any ſuch perſon fo de» 
puted, his heits executors or adminiſtrators; ſhall conceal 
or embezil any of the ſaid ſpecis]ties or bonds, and do not 
deliver them according to the tenor of this act; he ſhall 
forfeit his office, and make fine and ranſom at the king's 
will. 26 H. 8. c. 3 J 4. | 


ient dif- . 


2. And if any perſon ſhall enter into the poſſeflion or Penalty on not 
meddle with the profits of his ſpiritual promotion before payiog or com- 
he hath paid or compourided as aforeſaid, and be Convict P2vncings 


thereof by preſentment verdict confeſſion or witneſs, be - 
fore the ſaid lord chancellor or ſuch other as ſhall have au- 
thority by commiſſion to compound fot the ſame; he ſhall 


be accepted and taken an intrudcr upon the king's poſſeſſion, 


and ſhall forfeit double value; 26 H. 8. c. 3. /. 5. 


3. And in order to aſcertain the valuation, it was en- yu 
ated by the ſaid ſtatute of the 26 H. 8. c. 3; that the chan- omen 2 


ecllor of England ſhould have power to direct into every 
dioceſe commiſſions in the king's name under his great ſeal, 
as well to the archbiſhop or biſhop as to ſuch other perſons 
as the king ſhould appoint, commanding them to examine 
and enquire of the true yearly values of all the manors lands 
tenements hereditaments rents tythes offerings emoluments 
vnd all other profits as well ſpiritual as temporal, appertain- 
ing to any ſuch benefice or promotion ; with a clauſe to be 
contained in every ſuch commiſſion, that they ſhould de- 


duct and allow theſe deductions following and none other, 


12 that 
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that is to ſay, the rents reſolute to the chief lords, and all 
other annual and perpetual rents and charges which any 
ſpiritual perſon is bouſ d yearly to pay to any perſon, or to 
give yearly in alms by reaſcn of any foundation or ordi- 
nance, and all fees for ſtewards receivers bailiffs and au- 
ditors, and ſynods and proxies ; and with another clauſe to 
be contained in their commiſhon, that they ſhould certify 
under their ſeals, at ſuch days as ſhould be limited by the 
ſaid commiſſions, as well the whole and entire value as the 
deductions aforeſaid, /. 10, 11. 

And furthermore, all fees which any archbiſhop biſhop 
or other prelate of the church is bound yezrly to pay to 
any chancellor, maſter of the rolls, juſtices, ſheriffs, or 
other officers, or .min:\ters of record, for temporal jultice 
to be done or miniſtred within their dioceſe or juriſdic- 
tions, were to be deducted by the commiſſioners in their 
valuation. /. 30. | | 
In what dioceſe 4. And every archbiſhoprick biſhoprick and other be- 
to be rated. nefice and promotion above ſpecified, ſhall be ſeverally and 

diſtinctly rated in the proper dioceſe where they be, where- 
ſcever their poſſeſſions or profits ſhall happen to lie. 26 H.8, 
c. 3. /. 12. | 
Year when to . The year in which the firſt fruits ſhall be paid, ſhall 
commence. begin and be accounted immediately after the avoidance; 
and the profits belonging to any archdeaconry, deanty, 
prebend, parſonage, vicarage, or other ſpiritual promotion, 
benefice, dignity, or office duting the vacation (chaun- 
teries only excepted), ſha!l go to the ſucceſſor towards the 
payment thereof. 28 H.8.c.11./. 3. pol 
Incumbent dy- 6 By the 26 V. 8. c. 3. A perlon preſented or col- 
ing, latea to parſonage or vicarage, not exceeding eight marks 
a year (that is, according to the valuation then to be made), 
was not to pay firſt fruits except he lived three years after 
bis admiſſion; and in the com; olition there was to be a 
clauſe, that if the incumbent died witiin three years, the 
obligation ſhould be void. / 27. 

And by the 1 El, c. 4. If an incumbent live to the 
end of halt-a year next after the avoidance, ſo as he hath 
received or without fraud might lawfully have received the 
rents and profi's of that half year, and before the end of the 
next half year ſhall die or be lawfully evicted removed or 
put out by judgment at common Jaw without fraud; he 
his heirs executors adminiſtrators and fureties ſhall be 

d. charged but only with a fourth part of the firit fruits, any 
bond or othe matter to the contrary notwithſtanding, And 
if he live fo: ont whole year next after ſuch av-idance, 
and before the end of half a year then next following * 
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die or be removed as aforeſaid ; he ſhall be charged bat 
wich half of the firſt fruits. And if he live to the end of 
one whole year and an half, and before the end of fix 
months then next following ſhall ſo die or be removed ; 
he ſhall be charged but only with three parts of the firſt 
fruits. And if he ſhall live to the end of two whole years, 
and not be lawfully evicted removed or put out as afore- 
ſaid ; he ſhall pay the whole: /. 30, 31, 32, 33. | 
Every archbiſhop and bſſhop ſhall have ſour years al- within what 
lowed him, when he ſhall compound for the ſame, for the time archbiſhoþs 
payment of his firſt fruits, which ſhall commen. e from the _ 
time of reſtitution of his temporalties; and in every year 1 1 
he ſhall pay one fourth part; and if he die or be removed 
before the four years be expired, he ſhall be diſcharged of FRY 
ſo much as did not become due or payabie at or before the 
time of his death or removal, in like manner as the heits 
executors and adminiſtrators of rectors and vicars ſhall be 
diſcharged. 6 An c. 17. J 5. 

8. Deans, archdeacons, prebendaries, and other digni- Deane, archdea. 
taries, ſhall compound for their firſt fruits in like manner cone, prebenda. 
as rectors and vicars: and in caſe of death or removal with- ** how to pays 
in the time uſually allowed to reQors and vicars for pay- 
ment of their firſt fruits, they ſhall be in the like condition, 
and have the ſame benefit as is allowed to rectots and vi- 


cars. 6 An. c. 25. . 6. 
9. And whereas by the 26 H. 8 c. 3. there was no pro- Tenths to be de- 


viſion for deduction of the tenths of that ſame year for which gude our of the 
the firſt fruits were due to be paid, whereby there became rage 

a double charge; therefore by the 27 H. 8. c. 8. it is en- 

acted as follows: viz. for reformation thereof, the king's 

highneſs, for the entire and hearty love that his grace bears ; 
eth to the prelates and other incumbents chargeable to 

the payment of the tenth and firſt fruits, of his excellent 

gooineſs is pleaſed and contented that it be enacted ; that 

at the compoſition, allowance and deduction ſhall be made 

of the tenth part out of the firſt fruits, which tenth ſhall 

be paid to the king for that firlt year. / 1, 2, 3. 

10. And all grants made to the univerſities or any col- grant of ex. 


lege or hall rherein, and to the college of Eaton and Win- engtion from 
rit fruits and 


cheſter, by any kings of this realm or by act of parliament, a 
for the diſcha"ge 4 firſt fruits and tenths, ſhall remain in — — 
force, 1 El. c. 4. , 34. | | 

11. By the 1 El. c. 4. Vicarages not exceeding the what livings are 
yearly value of 101, after the rate and value upon the re- exempted trom 
cords and books of the rates and values for the firſt truits — che 
and tenths remaining in the exchequer (according to the — bs the 
valuation made in the 26 F. 8.); and parſonages not king 't books. | 
| T 4 exceeding 


7 * 9 Sy Fo, * T - . = 
ed 7 _ A F 
8 6 8 


——— ST x 
©" Þ - wu + 


Firſt fruits and tenths, 


exceeding the like yearly value of ten marks ;---ſhall be 
diſcharged of firſt fruits, /. 29. 

And the reaſon why vicarages nat exceeding 10 I ſhould 

be freed of this charge, and parſonages of ten marks ſhould 
pay, was. becauſe the vicarages in times of popery, and 
When the valuation was taken, had a great income by 
voluntary offerings, which falling to little or nothing upon 
the diſſolution of monaſteries, this favour was hey 
them in their firſt fruits. Degge, p. 2. c. 15. 


What livingeare 12. And by the 5 An. c. 24. All eccleſiaſtical benefices 
exempted from with cure of ſouls, not exceeding the clear yearly value 


firſt trumxs and 


tenths, accord- 


of 501 by the improved valuation of the ſame, ſhall be dif- 


ing to their clear charged for ever from the firſt fruits and tenths. / 1. 


yearly value. 


But this (hall not diſcharge any benefices with cure of 
ſouls, the tenths whereof were granted away by any of her 
.majeſty's predeceſſors in perpetuity, /. 3. That is to 
ſoy, it (hall not diſcharge them of ſuch tenths, but if ſuch 
livings do not exceed the ſaid clear yearly value of 501 by 


- the faid improved valuation, they ſhall be diſcharged for 


* 


*,. George 


here in Winds 51, George withio the cafile of Windlor, and all je poſ- 


ever from fir fruits, 6. An c. 27. 1. 1. 

_  Alfo this ſhall not diminiſh any annual ſym ſtipend pen- 
fon or annuity heretofore granted to any perſon, body po- 
latick or corporate, and charged upon the ſaid reyenues 
of firſt fruits and tenths or any part thereof ; but in caſe 
it ſhall ſo happen, that by diſcharging ſuch ſmall livings, 
tbe firſt fruits and. tenths which ſhall hereafter be col- 
lected in any dioceſe or dioceſes ſhall not be ſufficient to 
pay ſuch. annual ſums. as they now ſtand charged with, 
then the whole revenues of the firſt fruits and tenths 
throughout the kingdom ſhall be liable to make good ſuch 
Aae. during the continuance of ſuch grants. 5 An, 
c. 24. /. 6. 

240 aſcertzining the ſaid clear yearly value, the bi- 
ſhops of every dioceſe or guardians of the ſpiritualties (ſede 
vacante), and the ordinaries of peculiars and places of ex- 
empt juriſdiction, were required by the ſaid act of 5 4n. 
c. 24. as well by the gaths of witneſſes, as by other law- 
ful means, to inform themſelves of the clear improyed 
yearly value of eyery beneſice with cure of ſouls within 
their reſpeQive juriſdictions, the clear improved yearly 
value whereof did not then exceed 501 — were to cer- 
tify the ſame under hand and ſeal into the exchequer 
which certificate being made and filed in the ſaid court, 
was o aſcertain the clear yearly value of ſuch benefices to 
be diſcharged. / 2. 

13. Alſo the dean and canons of the free chapel of 


ſeſſions 
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ſeſlons,thereof, {hall be diſcharged, of tenths and Hirſt fraits. from f. in 
3 El. c. & J. 35: 

. 14. N nothing herein ſhall charge any (hoſpital Hoſpirals and 
or the poſſeſſions thereof employed for the relief of poor — 7 
people, or any ſchogl, or the poſleflions or revepues — 
thereof, with the paymeot of tenths ar firſt fruits. 1 £1. 

4. / 40. 

, 4 the 26 H. 8. c. 17. Farmers and leſſees of any Leſſor to pay firſt 
manors, lordſhips, lands, parſonages, vicarages, portions fruits andtenths 
of tithes, or other profis or commodities belonging 'to 3 whe lei- 
any archbiſhop, biſhop, or other prelate or ſpiritual perſon, 

or ſpiritual body corporate or politick, {hall be diſcharged 

of firſt fruits or tenths; but the leſſors and owners ſhall 

y the ſame. ; 

16. There ſhall be one colleQor or receiver of the ColleQor of the 
perpetual yearly tenths, who ſhall be nowigated and ap- enthe. 
pointed by the king, by letters patents under the great ſeal. 

G. c. 10. /. 2. 

l And . after ſuch nomination and appoint- 

ment, and before he takes upon him the execution of his 
office, be ſball take his corporal oath for the due and 

faithful execution of his ſaid office, before ſeven or more 

of the governors of the bounty of queen Anne for the 

augmentation of ſmall livings (as is hereafter mentioned) 

in a general court. 1d, | 

And he ſhall likewiſe give ſecurity to the ſaid corpora- 
tion, or to ſuch perſon or perſons as they ja their gene- 
ral court ſhall appoint, for his true and juſt accounting 
for, and payment of all and every ſum and ſums of maney 
which he ſhall receive by virtue of his ſaid office, and for 
' the due and faithful execution and diſcharge of his ſaid 
office, as the governors, at a general court at any time 
before his taking upon him the execution of his office, 
ſhall order and direct. 1d, . 

17. And he ſhall keep his office in ſome convenient where be ball 
place within London or Weſtminſter; and ſhall give at- keep his office, 
tendance for receipt of the tenths, at ſuch times as the ſaid 274 hen to ate 
governors in their court ſhall direct, between Dec, 25, 
and Ap. 30, yearly: of which times and place, due no- 
tice ſhall be given by the governors in the gazette yearly 
one week at leaſt before Dec. 25; whereof every perſan 
concerned ſhall be obliged to take notice, without any fur- 
ther _— by way of ſummons demand or otherwiſe. 3 G. 

6. 10. J. 2. ; 

18. By the 26 H. 8. c. 3. The ſaid tenths are to be- Times of pay- 

come due yearly at the fealt of the nativity of our Lord ment of dhe 


: /. 9. tenths, 
And 
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And by the 3 G. c. 10. If any perſon charged with the 


payment of tenths ſhall nor pay or duly tender the me 
yearly before the laſt day ef April ſucceeding the fe of 
the nativity whereon the { ne ſhall become due; then u on 


certificate thereof m#de b; the colleRor or receiver, on or 


before the firſt day of June following, he ſhall be allowed 
upon his account all ſu h ſums as any perſons againſt wh m 


' ſuch certificates ſha be mare ſh uld or ougbt to have paid, 


And in every ſuch caſe, the trealurer chancellor and barons 
of the exche quer ſha'l iſfſ1e upon every ſuch certificate ſuch 
proceſs as to hem (il all ſeem pt pet and reaſon ble agamft 
every f-ch perſon againſt whim ſuch certificate ſhall be 
made his executor+ or adminiſtrators, where y the fame 
may be truly levied and p id to the ſud collector or receiver, 
And every ſum ſo levied and paid the collector or receiver 


ſhall bring to account, and charge himſelf there «ith in his 


Forfeiture on 


next account. /. 3. 
19. By the 26 H 8. c. 3 and 2 © q Ed 6. c. 20. 


non · poyu ent of perſons making defau't in pryment were to be deprived of 


teaths, 


their benefice 3 and the reaſon of this ſevere penalty was, 
becauſe vpon the reformation many elergymen ſerupled 
and denied to pay theſe tenths to the king, being (as they 
ſuppoſed) a duty properly due to the pope. Deg e p. 2 c. 15, 
But now by the 3G. c. 10. perſons making deſault of 
payment ſha!] forfeit double value of the tenths. / 2, 


Tenths a chirge © 20. By the 26 H. 8. c. 3. the biſhops were charged to 
upon execvtors, collect the tenths, and upon their certificate into the ex- 


aominiftrators, 
and ſucceflors, 


chequer on non-payment by any incumbent, proceſs was 
to be iſſued out of the ſaid court againſt ſuch incumbent, 
his executors and adminiſtrators; or for inſufficiency of 
them, againſt the ſucceflors o! ſuch incumbent :| whereby 
the king might be truly anſwered a'd paid /ig. 

"And by the 27 H. 8. c. 8. In cafes whereby the ſuc- 
ceſſor ſhall be chargeable to the payment of tenths unpaid 


in the time or life of his predeceſſor, he may diſtrain ſuch 


goods of his predeceſſor as ſhall be upon the premiſſes, and 
retain the ſame till the predeceſſor it he be alive, and if 
he be dead til his executors or adminiſtrators ſha!l pay the 
ſame; and if the ſame thall not be paid in twelve days, 
then he may cauſe the goods to be appraiſed by two or three 
indiff-rent perſons to be worn for the ſame ; and accord- 
ing to the ſame appraiſing may ſell ſo much thereof as (hall 
pay the ſame and alſo the reaſonable coſts that ſhall be 
ſpent by the occaſion of diſtraining and appraiſing the 


- _ ſame; and if no ſuch diſtreſs can be found, then ſuch pre- 


deceſſor if he be alive and if he be dead his executors or 
adminiſtrators may be compelled to the payment * 
J 
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by bill in chancery, or by action or plaint of debt at com- 
mon law. / 4- s 

But by the 3 G. c. 10. the biſhops are diſcharged from 
the ſaid collection; nevertheleſs all former ſtatutes for the 
impoſing charging aſſeſſing and levying and the true anſwer- 
ing and payment of the firſt fruits and tenths, not altered 
by the ſaid ſtatute of the 3 G. ſhall continue in force. 7; 4+ 

21. And by the 7 Ed. b. c. 4. If any promotion ſpi- Cafe of tenths 
ritual ſhould chance to be or remain in ſuch ſort void, where there is 
that no incumbent could be conveniently provided, the ikea. 
biſhops were to certify the ſame ſpecially : in which caſe 
it is enacted, that the king may levy and take all the glebe 
lands tithes iſſues or profits of ſuch benefice, until he be 
paid the whole arrearages of the tenths, /. 4. | 

22. In cathedral churches and colleges, every diſtin Members of es- 
head and member ſhall pay according to his own reſpec- _ 1 
tive ſalary, and not for any others. 26 H. 8. « 3. / 25, 26. es 

23. The collector ſhall give acquittances under his hand cone dor to give 
to the perſons paying the ſame, which ſhall be a ſufficient acquittances, 
diſcharge ; for every of which acquittances ſhall be paid 
the ſum of 6d and no more. 3 G. c. 10. / 2. 

24. And he ſhall pay the ſame yearly into the exche- To pay the 
quer, before or on the laſt day of May. 7 Ed. 6. c. 4. enths into the 

G. c. 10. / 2: b TT Ig 
25. And ſuch colleRor and receiver, his lands and tene- Hi: eftote 
ments, ſhall ſtand charged for the true payment of ſuch chrgeable. 
ſums as he ſhall receive. 34 & 35 H. 8. c. 2. 13 El. c. 4. 
14 El, c. 7. 27 El. c. 3. 3 G. c. 10. % 2. 


26. And no officer of the exchequer ſhall take of any Paſſing his ac« - 


ſuch collector or receiver any reward for making his ac- counts. 
count or quietus eſt in the exchequer ; on pain of forfeiting 
his office, and making fine at the king's will. 26 H. 8. 


c. 3. J. 20. 3 C. c. 10. % 2. 


IV. Firſt fruits and tenths appropriated to the aug- 
mentation of ſmall livings. 


1. By the 2 & 3 An.c. 11. It ſhall be lawful for the Power to efti-- 
queen, by her letters patents under the great ſeal, to in- dliſh OT 
corporate ſuch perſons as ihe ſhall therein nominate or ap- — the firſt 
point, to be one body politick and corporate, to have a fruits and 
common ſeal and perpetual ſucceffion, and alſo at her ma- 2% 
jeſty's will and pleaſure, by the ſame or any other letters 
patents, to grant lin it or ſettle to or upon the ſaid corpo- 
ration and their ſucceſſors for ever, all the revenue of firſt 
fruits and yearly perpetual tenths of all dignities offices 


benefices and promotions ſpiritual, to be applied and _ 
po 
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poſed of for the augmentation of the maintenance of ſuch 
parſons vicars curates and miniſters officiating, in any 
church or chapel here the liturgy and rites of the church 
of England as now by law eftabliſhed ſhall be uſed and ob. 
ſerved; with -ſuch lawful powers authorities directions 
limitations and appointments, and under ſuch rules and te. 
ſtrictions, and in ſuch manner and form as ſhall be there. 
in expreſſed. 7. 1. 
But this ſhall not effect any grant exchange alienation 
* or incumbrance heretofore made of or upon the laid reve. 
aues of firſt fruits and tenths : but the ſame, during the 
continuance of ſuch grant exchange alienation or incum- 
brance, ſhall remain in ſuch force as if this act had aa 


been made, / b. 
Per te fetth 2. And by the ſaid ſtatute of the 2& 3 An. cn, 
bnnefoicns 03 Every perſon having in his own right any eſtate or intereſt 
n. in peſſcſfion reverſion er contingency in any lands, or pio- 
88 perty in any goods, ſhall have power by deed inrolled in 
ſuch manner and within ſuch time as is ditected by the 
2741.8. c. 16. ſor inrollment of bargaias and ſales ; or by bis 
laſt will or teſtament in writings to give and grant to and 
veſt in the ſaid corporation and their ſucceſſors all ſuch 
his eſtate intereſt or property, or any part thereof, towards 
the augmentation of the maintenance of ſuch miniſters as 
aforeſaid officiating in ſuch church or chapel where the li- 
turgy and rights of the ſaid church ſhall be ſo uſed or ob- 
ſerved as aforeſaid, and having no ſettled competent pro- 
viſion belonging to the ſame; and to be for that pur- 
poſe applied, according to the direction of the ſaid benefac- 
tor by ſuch deed or will; and in default of ſuch direction, 
in ſuch manner as by her majeſty's letters patents (hall 
be appointed as aforeſaid. And ſuch corporation and their 
| ſucceſſors ſhall have full capacity and ability to purchaſe 
receive take hold and enjoy for the purpoſes aforeſaid, 
as well from ſuch perſons as ſhall be fo charitably diſpoſed 
to give the ſame, as from all other perſons as ſhall be will- 
ing to ſell or aliene to the (aid corporation any manors 
lands tenements goods or chattels, without any licence 
or writ of ad quod damnum; the ſtatute of morimain, 
or any other ſtatute or law notwithſtanding. — But this 
not to enable any perſon within age, or of non-ſane 
memory, or woman covert (without her huſband), to make 
any ſuch alienation. /. 4, 5. | 
But by the 9 G. 2. c. 36. From and after June 24, 
1736, no-manors lands tenemeats rents advowſons or other 
hereditaments corporeal or incorporeal, nor any ſum of 
money goods chattels ſtocks * the public funds * 
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for money or any other perſanal eſtate, to be laid out or 
diſpoſed of in the purchaſe of any lands tenements or here- 
ditaments, ſhall be given granted aliened limited releaſed 
transferred. aſſigned or appointed ot any ways conveyed 

ot ſettled to or upon any perſon body politiek or corporate 
| or, otherwiſe, for any eſtate or intereſt: whatſoever, or any 
; ways charged or incumbred by any perſon; in-truſt or for 
the benefit of any charitable uſes ; unleſs ſuch gift:convey- 
ance appointment or ſettlement of ſuch: lands tenements 
or herediiaments ſums of money or pet ſonal eſtate (other 
than ſtocks in the publick funds) be and be made by deed 
indented ſealed and delivered in the preſence of two or more 
credible wit neſſes, twelve kalendar months at leaſt before 
the death of ſuch donor or grantor, and be inrolled in the 
chancery. within ſix kalendar montha next after: the execu- 
tion thereof; and unleſs: ſuch flocks be transferred in the 
publick books uſually kept for the transfer: of ſtocks, fix: 
kalendar months at leaſt before the death of ſuch donor or 
grantor z and unleſs the ſame be made to take effect in 
poſſeſſion for the charitable uſe intended, immediately from 
the making thereof, and be without any power of revoca- 
tion reſervation truſt condition limitation clauſe or agree - 
ment whatſoever, for the benefit of the donor or grantor or 
of any pet ſon claiming under him. /. 1. 

3. In purſuance whereof, the queen by letters patents, Letters patente 
bearing date Nov. 3. in the third year of her reign, in- Of iacorporation. 
corporated the archbiſhops, biſhops, deans, ſpeaker of the 
houſe of commons, maſter of the rolls, privy councillors, 
lieutenants. and cu/{edes ratulorum of the counties, the 
judges, the queen's ſerjeants at law, attorney and ſolici- 
tor general, advocate general, chancellors and vicechan- 
cellors. of the; two uniyerſities,, mayor and aldermen of 
London, and. mayors of the reſpective cities, for the time 
being, according to the purport of the: ſaid ſtatute (unto - 
whom, by a ſupplemental. charter bearing date Mar. 5, 
in the $2th+year of her majeſty's reign, were added, the 
officers . of the board of green cloth, the queen's counſel! 
| learned in the law, and the four clerks. of the ptivy couns 
cil), to be a body corporate, by the name of the governors 
of the bounty of queen Anne, for the aug mentation / the main · 
lenance of the. peer clergy: and thereby granted to them 
the ſaid revenue of the firſt fruits and tenths for the pur- 
poſes. aforeſaid, under the rules and ditections to be eſta- 
bliſhed purſuant to the ſaid. letters patent, together with 
theſe following directions that is to ſay, That they ſhall 
keep four general. courts at leaſt in every yeat, at ſome 


convenient place within London and Weſlminſter (notice 
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being in that behalf firſt given in the gazette, or other. 
wiſe, 14 days before); the ſaid courts to be in the months 
of March, June, September, and December : that the 
ſaid governors or ſo many of them as ſhall. aſſemble, not 
leſs than ſeven in number at any one meeting (whereof, 
by the aforeſaid ſupplemental charter, a privy councillor, 
biſhop, judge, or one of the queen's council to be one), 
ſhall be a general court, and diſpatch buſineſs by ma. 
Jority of votes: with power to appoint committees, for 
the eaſier diſpatch of buſineſs. | 

And to draw up rules and orders for the better rule 
and government of the ſaid corporation and members 
thereof; and receiving, accounting for and managing the 


ſaid revenues; and for diſpoſing of the ſame, and of ſuch | 


other gifts and benevolences as ſhall be given to them for 
the purpoſes aforefaid : which being approved altered or 
amended by the crown, and ſo ſignified under the great 
ſeal, to be the rules whereby the governors ſhall manage the 


ſaid revenue, and ſuch other gifts and benevolences whereof 


the donors ſhall not particularly direct the application. 
And that they ſhall inform themſelves of the true yearly 
value of the maintenance of every ſuch parſon vicar curate 
and miniſter officiating in any ſuch church or chapel as 
aforeſaid, for whom a maintenance of the yearly value 


of 801 is not ſufficiently provided; and the diſtances of 


ſuch churches and chapels from London ; and which of 
them are in towns corporate or market towns, and which 
not; and how they are ſupplied with preaching miaiſters ; 
and where the incumbents have more than one living. 

And that they ſhall have a ſecretary and treaſurer, and 
ſuch inferior officers ſubſtitutes and ſervants as they ſhall 
think fit; to be choſen by a majority of: votes at a gene- 
ral court, and to continue during rhe pleaſure of the faid 
governors: the ſecretary and treaſurer to be firſt ſworn 
at a general court, for the due and faithful execution of 
their offices; and the treaſurer to give ſecurity for his 
faithful accounting for the monies he ſhall receive by vir- 
tue of the ſaid office. 

And with power to admit into their ſaid corporation 
all ſuch perſons who ſhall be pioufly diſpoſed to contri- 
bute towards ſuch augmentation as the ſaid governors 
ia a general court ſhall think fit. 

And that they ſhall cauſe to be entered in a book to be kept 
for that purpoſe, the names of all the contributors with 


their ſeveral contributions; to the end a perpetual me- 


morial may be had thereof, and whereby the treaſurer 


may be charged with the more certainty in his ** 
mY An 


by 
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And by the 1 G. l. 2. c. 10. The courts and commit- 
tees of the ſaid governors ſhall have power to adminiſter an 
oath to ſuch perſons as ſhall give thera information or be 
examined concerning any thing relating to the execution 


of their truſt. /. 19. 
4. And in purſuance of the ſaid letters patents, the fol- Rules and orders 


lowing rules and orders have been eſtabliſhed : viz, — _ 
1) That the augmentations to be made by the ſaid letters patents. 

corporation ſhall be by the way of purchaſe, and not by 

the way of penſion, 

(2) That the ſtated ſum to be allowed to each cure 
which ſhali be augmented be 2001, to be inveſted in a 
urchaſe, at the expence of the corporation. 

(3) T hat as ſoon as all the cures not exceeding 101 

annum, which are fitly qualified, hall have received 
our bounty of 200 |; the governors (hall then proceed to 
augment thoſe cures that do not exceed 20 | per annum; 
and ſhall augment no other till thoſe have all received 
our bounty of 2001]; except in the caſes, and according 
to the limitations hereafter named. And that from and 
afier ſuch time as all the cures not exceeding 101 a year, 
which are ficly qualified, ſhall have received our bounty 
of 2001; the like rules, orders, and directions ſhall be 
from thenceforth by the governors obſerved and kept, in 
relation to cures not exceeding 20 | a year, as are now in 
force and ought to be by them obſerved and kept, in rela- 
tion to cures not exceeding 10'l a year, 

(4) That in order to encourage benefactions from 
others, and thereby the ſooner to compleat the good in- 
tended by our bounty; the governcrs may give the ſum of 
2001 to cures not exceeding 451 a year, where any perſons 
will give the fame or a greater ſum, or the value thereof 
in lands, tithes, or rent charges. 

(5) That the governors ſhall every year, between 
Chriſtmas and Eaſter, cauſe the account of what mon 
they have to diſtribute that year to be audited ; and when 
they know the ſum, publick notice ſhall be given in the 
gazette or ſuch other way as ſhall be judged proper, that 
they have ſuch a ſum to diſtribute in ſo many ſhares, and 
that they will be ready to apply thoſe ſhares to ſuch cures 
as want the ſame and are by the rules of the corporation 
qua'ified to receive them, where any perſons will add the 
like or greater ſum to it, or the value in land or tithes, for - 
any ſuch particular cure. 2 

(6) That if ſeveral benefactors offer themſelves, the go- 
vernors ſhall firſt comply with thoſe that offer moſt. 
9 (7) Where 
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(7) Where the ſums offered by other benefactors are 


equal, the governors ſhall always prefer the poorer” living. 


(8) Where the cutes to be augmented ate of equal va- 


lue, and the benefactions offered by others are equal; there 


they ſhall be preferred that firſt offer. 


(9) Provided nevertheleſs, that the preference ſhall be ſo 


far given to'cutes not exceeding 201 a year; that the gover- 
nors"ſhall'nor apply above one third part of the money they 
have to diſtribute that year, to cures exceeding that value, 

(10) Where the governors have expected till Michael. 
mas what benefactors will offer themſelves, then no more 
propoſals ſhall be received for that year; bot if any money 
remain after that to be difpoſed of, in the firſt place two 
or more of the cures in the gift of the crown, not ex- 
ceeding 101 a yu ſhall be choſen by lot, to be augmented 
prefetably to all others; the preciſe number of theſe to be 
ſettled by a general court, when an exact lift of them ſhall 


de brought in to the governors. 


(11) As for what ſhall remain of the money to be diſ- 
poſed of after that, a lift ſhall be taken of all the cures in 
the church of England not exceeding 101 a year; and ſo 


many of them be choſen by lot, as these ſhall remain ſums 


of 2001 for their augmentation, ; 

(12) Provided, that when all the cures not exceeding 
201 a year, which are ficly qualified, ſhall be ſo aug- 
mented ; the governors ſhall then proceed to augment 
thoſe of greater value; according to ſuch rules, as ſhall at 
any time hereafter be propoſed by them, and approved by 
us, our heirs'or ſucceſſors, under our or their ſign manual. 

(13) That all charitable gifts, in real or perſonal 
eſtates, made to the corporation, ſhall be ſtridly applied 
according to the particular direction of the donor or donors 
thereof, where the donor ſhall give particular direction for 
the diſpoſition thereof: and where the gift ſhall be gene- 
rally to the corporation, without any ſuch particular di- 
reion, the ſame ſhall be applied as the reſt of the fund or 
ſtock of the corporation is to be applied. 

(14) That a bock ſhall be kept, wherein ſhall be en- 
teted all the*ſabſcriptions, contributions, gifts, deviſes or 
appointments, made or given, of any monies, or of any 


- real or perſonal eſtate whatſoever, to the charity mentioned 


in the charter, and the names of the donors thereof, with 
the particulars of the matters ſo given; the ſame book to 


be kept by the ſecretary of the corporation. 
(15) That a memorial of the benefactions and aug- 


mentations made to each cure ſhall, at the charge of the 


corporation, be ſet up in writing on a ſtone to be fixed 
| 
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the church of the cure ſo to be increaſed, there to remain 
in perpetual memory thereof, | 

(16) When the treaſurer ſhall have received any ſum of 
money, for the uſe of the corporation, he ſhall, at the next 
peneral court to be holden after ſuch receipt, lay an account 
thereof before the governors: who may order and direct 
the ſame to be placed out, for the improvement thereof, 
upon ſome publick fund or other ſecurity, till they have an 
opportunity of laying it out in proper purchaſes, for the 


augmentation of cures. . 
(17) That the treaſurer do account annually before ſuch 


2 committee of the governors, as ſhall be appointed by a 


ral court of the ſaid corporation; who ſhall audit 


and ſtate the ſame: and the ſaid account ſhall be entered 
in a book to be kept for that purpoſe, and ſhall be laid 
"before the next general court after ſuch ſtating ; the ſame 
to be there re-examined and determined, 

(18) The perſons whoſe cures ſhall be augmented, ſhall 
pay no manner of fee or gratification to any of the officers 
or ſervants of this corporation. 

And by the 1 G. f. 2. c. 10. it is enacted, that all ſuch 
rules and orders as ſhall from time to time be by the gover- 
nors agreed upon, prepared, and propoſed to the king, ac- 
cording to the true intent of the ſaid letters patent and by 
him approved under his fign manual, ſhall be as good as if 
they were eſtabliſhed under the great ſeal. ſ. 3. 


5. By the 5 An, c. 24. All benefices with cure of ſouls, Aſcertaining the 


not exceeding the clear improved yearly value of 50 J. (as 
hath been ſaid) are diſcharged from firſt fruits and tenths; 
and the biſhops and guardians of the ſpiritualties ſede va- 
came were to inform themſelves of the values of all ſuch 
denefices. ; * Ne 

And by the 1 G. f. 2, c. 10. The biſhops of every 
dioceſe, and the guardians of the ſpiritualties ſede vacante, 
are impowered and required, from time to time, as they 
ſhall ſee occaſion, as well by the oath of two or more 
witneſſes (which they or others commiſſioned by them un- 


der their bands and ſeals are impowered to adminiſter) as. 


dy all other lawful ways and means, 10 inform themſelves 
of the clear improved yearly value of every benefice with 
cure of ſouls, living, and curacy within their ſeveral dio- 
ceſes, or within any peculiars or places of exempt juriſ- 
diction, within the limits of their reſpective dioceſes, or 
adjoining and contiguous thereunto, altho* the ſame be 


exempt from the juriſdiction of any biſhop in other caſes, 
* | 
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und bow ſuch yearly values ariſe, with the other circum. 
ſtances thereof; and the ſame, or ſuch of them wheresf 
they Tthelb have fully informed themſelves, from time to 
time, with all convenient ſpeed to certify under their hands 
and ſeals, or ſeals of their reſpective offices, to the gover- 
hors of the bounty. /. 1. | 

Provided, that where by certificates returned into the 
exchequer by the 5 An. c. 24. the yearly value of any 
livings not exceeding the clear yearly value of 501 are 
particularly and duly expreſſed and ſpecified, ſuch certifi. 
Cates ſhall aſcertain the yearly value of ſuch livings, in or- 
der to their being augmented; and no new or different 
N ſhall be returned to the ſaid governors 
by this act. .. 2. 


Agreement with 6. All agreements with benefactors, with the conſeat 


bene factors for 
the nomination 


and approbation of the governors, touching the patronage 
or right of preſentation, or nomination to ſuch au 
cure, made for the dene fit of ſach benefactor, his heirs of 
ſucceſſors, by the king under his ſign manual, or by any 
bodies politick or corporate, or by any perſon of the age 
of twenty - one years, having an eſtate of inheritance in ſee 
ſimple or fee tail in his own right, or in the right of bis 
church, or of his wife, or jointly with his wife made be- 
fore coverture or after, or having an eſtate for life or fot 
years determinable upon bis own life, with remainder in 
fee ſimple or (fee tail to any iſſue of his own body, in ſuch 
patronage or right of preſentation, or nomination in poſ- 
ſeſſion, reverſion, or remainder, {hall be good and effec- 
tual in the law; and the advowſon, patronage, and right 
of preſentation and nomination to ſuch augmented churches 
and chapels, {ball be veſted in ſuch benefaRors, their heirs 
and ſucceſſors, or the ſaid bodies politick and corporate, 
and their ſucceſſors, or the ſaid reſpective perſons as afore- 
ſaid, as fully as if the ſame had been granted by the king 
under his great ſeal, and as if ſuch bodies politick or cor- 
porate had been free from any -refiraint, and as if ſuch 
other perſon fo agreeing had been ſole ſeized in their own 
right of ſuch advowſon, patronage, right of preſentation, 
and nomination in fee ſimple, and had granted the fare 
to ſuch beneſadtors, their heits and ſucceſſors reſpeCtively, 
according to ſuch agreements. 1 C. fl. 2. c. 40. / 8. 
And the agreements of guardians on the behalf of infants 
or idiots, ſhall be effectual as if the ſaid infants or idiots 
bad been of full age and ſound mind, and had themfelves 
entered into ſuch agreements. /. 9. | 
4 But 
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But in caſe of ſuch agreement by any parſon or vicar, the 
ame ſhall be with the conſent and approbation of his pa- 
tron and ordinary. / 10. 

And in caſe of ſuch agreement made by any perſon ſeized 
inright of his wife, the wife ſhall be a party to the agree= 
ment, and ſeal and execute the ſame. ＋ © Su, 

And ſuch agreements with benefactors ſo made 2s 
aforeſaid, ſhall be as effectual for the ſupplying cures va- 
cant at the time of ſuch augmentation made or propoſed, 
as for the advowſon or nomination to future vacancies. 


. 12. 


curacy, or Chapelry to receive an augmentation, accord- 
ing to the rules eftabliſhed or to be eftabliſhed ; it ſhall be 


7. And where it ſhall fall to the lot of any donative, Agreement mich 


patrons and 
others for a ſti- 
pend, in caſe of 


lawful for the governors, before they make the augmen- augmentation 


tation, to treat and agree with the patron of any donative, I lat. 


impropriator of any rectory impropriated without endow- 
ment of any vicarage, or parſon, or yicar of any mother 
church, for a perpetual, yearly or other payment or allow- 
ance to the miniſter or curate of ſuch augmented: dona- 
tive, curacy, orchapelry, and his ſucceſſors, and for charg- 
ing with and ſubjeRing the impropriate reory or the 
mother church or vicarage thereunto, in ſuch manner 
and with ſuch remedies as ſhall be thought fit: and ſuch 
agteements made with the king under his ſign manual, or 
with any bodies politick or corporate, or any other perſon 
having any eſtate or intereſt in poſſeſſion reverſion or re- 
mainder in any ſuch impropriate rectory in his own right 
or in the right of his church or of his wife, or Sith the 
guardian of any perſon baving ſuch eſtate or intereſt, or 
with any parſon or vicar of any mother church, ſhall be as 
effectual with reſpect to ſuch charges, as agreements made 
with the king or with the ſame perſons or bodies politick or 
corporate touching the patronage or right of preſentation or 
nomination, And if fuch impropriator other than the 
king, and ſuch parſon or vicar, will not or ſhall not make 
ſuch agreement with the ſaid governors ; the ſaid gover- 
nors may refuſe ſuch augmentation, and apply the money 
wiling from the bounty which ought ts have been employ» 
ed therein, for augmenting ſome other cure, according to 
the rules then in force. /. 16. 


8. And whereas the augmentation is intended for the main Capacity of mis 


tenance, not only of parfons and vicars, but alſo of curat 

and other miniſters officiating in churches or chapels; 

thetefore, for the preventing of all doubts rouching the ca- 

pacity of ſuch miniſters _ are to receive the benefi - — 
2 u 


29 niſters 
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ſuch augmentation; it is enacted, that when any part or 
portion of the firſt fruits or tenihs ſhall be annually or 
otherwiſe applied or diſpoſed of towards the maintenance 
of any miniſter officiating in any church or chapel as afore. 
ſaid, ſuch part or portion ſhall from thenceforth for ever 
be in the like manner continued to the miniſter from time 
to time ſo officiating in the ſame church or chapel : and 
every ſuch miniſter, whether parſon, vicar, curate, or other 
minifler for the time being, ſo officiating in ſuch church 
or chapel, ſhall enjoy the ſame for ever. 5 An. c. 24. / 4. 
9. And to the end that churches and chapels may at 
all times be capable of receiving apgmentations ; if the go. 
vernors ſhall, by any deed or inſtrument in writing under 
their common ſeal, allot or apply to any church or chapel 
any lands, tithes, or hereditaments aifas from the ſaid 
bounty, or from private contribution or benefaction, and 
ſhall declare that the ſame ſhall be for ever annexed to ſuch 
church or chapel ; then ſuch lands, tithes, and heredita- 
ments ſhall from thenceforth be held and enjoyed, and go 
in ſucceſſion with ſuch church and chapel for ever: and 
ſuch augmentation ſo. made ſhall be good and effectual 
to all intents and purpoſes, whether (uch church or chapel 
for which ſuch augmentation is intended, be then full or 
vacant of an incumbent or miniſter ; provided, ſuch deed 
or inſtrument be inrolled in the chancery, within fix 
months after the day of the date thereof, 1 G. J. 2. 
c. 10, /. 21. 1 | 
10. And all churches, curacies, or chapels which ſhall 
be augmented by the governors of the bounty, ſhall be from 
the time of ſuch augmentation perpetual cures and 
benefices; and the miniſters duly nominated and licenſed 
thereunto, and their ſucceſſors reſpectively, ſhall be in las 
bodies - politick and corporate, and ſhall have perpetual 
ſucceſſion by ſuch name and names as in the grant of 
ſuch augmentation ſhall be mentioned, and ſhall have a 
legal capacity, and be enabled to take in perpetvity to 
them and their ſucceſſors, all ſuch lands, tenements, tithes, 
and hereditaments, as ſhall be granted unto or purchaſed 
for them reſpeRively by the ſaid governors, or other per- 
ſons contributing with the ſaid governors as benefaQors, 
And the impropriators or patrons of any augmented 


_ churches or dovatives for the time being, and their heirs, 


and the rectors and vicars of the mother churches where: 
to any ſuch augmented curacy or chapel doth appertain, 
and their ſucceſſors, ſhall be utterly excluded from having 


er receiving directly or indirectly any prefit or dnp i 
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ſoch augmentation, and ſhall pay and allow to the mini- 
ters officiating in any ſuch augmented church and chapel 
reſpectively, ſuch annual and other penſions, ſalaries, and 
allowances, which by ancient cuſtom or otherwiſe of right, 
and not of bounty, ought to be by them reſpeQively paid 
2nd allowed, and which they might by due courſe of law, 
before the making of this act, have been compelled to pay 
or allow, and ſuch other yearly ſum or allowance as ſhall 
be agreed upon (if any ſhall be) between the ſaid gover- 
nors and ſuch patron or impropriator upon making the 
augmentation, and the ſame ſhall be perfectly veſted in the 
miniſters officiating in ſuch augmented church or chapel 
reſpectively, and their ſucceſſors, 1'G. ff. 2. c. 10. % 4. 
Provided, that no ſuch rector or vicar of ſuch mother 
church, or any other eccleſiaſtical perſon having cure of 
ſouls within the pariſh or place where ſuch augmented 
church or chapel ſhall be ſituate, ſha}l hereby be deveſted 
or diſcharged from the ſame ; but the cure of ſouls, with 
all other parochial rites and duties, (ſuch augmentation 
and allowances to the augmented church or chapel as 
aforeſaid only excepted,) ſhall remain in the ſame ſtate 
plight and manner as before the making of this act. / 5, 
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11. And if ſuch augmented cures be ſuffered to remain And lapſether. 
void for ſix months, without a nomination within that of may iacur, 


time of a fit perſon to ſerve the ſame (by the perſon having 
right of nomination) to be licenſed for that purpoſe; 

the ſame ſhall lapſe to the biſhop or ather ordinary, and 

from him to the metropolitan, and from the metropolitan 

to the crown, according to the courſe of law uſed in caſes 
of preſentative livings: and the right of nomination to ſuch / 
augmented cure may be granted or recovered, and the in- 
cumbency thereof ſhall ceaſe and be determined, in like 
manner as in a vicarage preſentative. 1 C. „ 2. c. 10. /. 6. 

Provided. that it the ' perſon intitled to nominate” in 
ſuch augmented cure ſhall ſuffer lapſe to incur, but ſhall 
nominate before advantage taken thereof; ſuch nomina- 
tion (hall be as effectual as if made within fix months, 
altho' ſo much time be elapſed as that the title of lapſe be 
velted in the crown. /. 7 


12. All donatives exempt from eccleſiaſtical juriſdiction, Donatives how 
and augmented by virtue of the powers given by this act, affetted by the 
ſha]! be ſubjeR to the viſitation and juriſdiction of the bj. enten. 


ſhop of the dioceſe. 1 C. fl. 2.c. 10. % 14. 
But no donative ſhall be augmented without the con- 


ſent of the patron in writing under his hand and ſeal, 


U 3 13. It 
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Exchanging of —__ It ſhall be lawful, with the concurrence of the 
lands fertled by vernors, and the incumbent, patron, and ordinary of any 


_ 2 zugmented living or cure, to exchange all or any part of 


| eſtate in lands: or _ tithes, of equal or greater value, to be 
8 conveyed to the ſame uſes. 1 G. . 2. c. 10. . 13, 
3 14. By the 1 G. fl. 2. c. 10. All the augmentations 
3 relating certificates agreements and exchanges to be made by vir. 
to the augmen- tue of this act, ſhall be carefully examined and entercd in 
— 2 dook to be provided and kept by the governors for that 
purpoſe : which (aid entries being approved at a court of 
the ſaid governors, and atteſted by the governors then pre- 
ſent, ſhall. be taken to be as records; and the true copies 
thereof, or of the ſaid entries, being proved by one witneſs, 
Mall be ſufficient evidence in law, touching the matters 
contained therein or relating thereto. - /. 20. 
The number of livings capable of augmentation hath 
been certified as follows; 407 1 livings not exceeding 10 | 
a year, which may be. augmented (by the bounty alone) 
ſix times, purſuant to the preſent rules of the governors, 
which will make 6426 augmentations ; 1467 livings above 
101 and not exceeding 201 a year, may be augmented 
four times each, which will make 5868 augmentations ; 
1126 livings above 201 and: not exceeding 30 a year, may 
be augmented three times each, which will make 3378 


augmentations; 1049 livings above 3ol and not exceed-, 


ing 40] a year, may be augmented twice each, which will 
make 2098 avgmentations ; 884 livings above 401 and not 
exceeding 501 ayear, may be each once augmented, which 
will make 884 augmentations. So that in the whole tbere 
are 5597 livings certified undergo l a year, which will require 
(by the bounty alone) 18654 augmentatians, before they 
will be advanced to 30 0 a yeareach. And thereupon, com- 
puting the clear amount of the bounty to make fifty-five 
augmentations yearly, it will be 339 years from the year 
1714 (which was the firſt year in which any augmenta- 


tions were made) before all the ſaid livings can exceed 


gol a year. And if it be computed, that half of ſuch 
augmentations may be made in conjunction with other 
benefactors (which is improbable) it will require 226 
years before all the livings already certified will exceed 
504 a year (u). : 


——__ 


—— — 


Cem. 285. 


The 


the eſtate ſeitled for the augmentation thergof, or any other , 


(=) See on this ſubject a note of Mr. Chriſtian to 12. 
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The forms of 8 desc of gife of money, io be executed by 


the donor; as the ſame hath been ſettled, and generally , 


uſed, ſinoe the mortmain att of the q G. 2. c. 36. 


— . year of our Lord — Between A. B. 
of C. in the county of D. —— of the one part; and the ge- 
vernars of the bounty of queen Anne for the augmentation of the 
maintenance of the poor clergy, of the other part; Witneſſeth, 
that the ſaid A. B. hath given and granted, and by thiſe pre- 
doth give and grant, unto the ſaid governors, the ſum of 
be by them diſpoſed of and laid out, for a perpetual 
augmentation of the ¶ vicarage] of E. in the county of F. and 
disceſe of G. purſuant to the rules and orders made and ea. 
bliſhed under the great ſeal of Great Britain for the diſpoſition 
of the ſaid bounty. M ich ſaid ſum of the [aid A. B. 
dath hereby covenant and promiſe to and with the ſaid governors, 
to pay forthwith into the revenue of the ſaid governors, to take 
effeft in poſſeſſion for the uſe and purpoſe aforeſaid, immediately 

from the making hereof. In witneſi, &c. 


Note, this deed muſt be ingroſſed upon a five ſhilling 
famp; and when executed, muſt be acknowledged by the 
donor, before a maſter, or maſter extraordinary, in chan» 
cery ; and afterwards inrolled in chancery. And if the 


donor dies within 12 calendar months after the execution 


of ſuch deed, the gift will be void.---Nor is any living 


capable (by the preſent rules) of being augmented, which 


exceeds 45 l. a year,---The money given muſt be actually 
paid into the governors hands, as ſoon as may be after the 
execution of fuch deed or gift. 

Where any augmentation is intended with lands or 
tibet; ſuch lands or tithes muſt be immediately conveyed, 
by deed of bargain and fale, to be executed in manner, 
aforeſaid, and incolled in chancery, according to the ſaid 


Form of an, inſtrument, now oſually executed by the ga- 
vernors, when any benefactor defires it. 


— 


WHEREAS A. B, of C. in the county of . 


bath by bit deed indented, bearing date the =——' 


diy of —— laſt paſt, duly attefled and inrolled in his majeſly's | 


bigh court of chancery, given and granted unto the governors 


i the bounty of queen Anne for the augmentation of the main= 
U4 tenance 


1 
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tenance of the poor clergy, the fum of 2001 for the augmenta- 
tion of the [vicarage] of E. in the county of F. and diaceſe of 
G. Now the ſaid governors do hereby promiſe to give the ſum 
of 2001 out of. their revenue, io be added thereto : the whole 10 
be diſpoſed of, and laid out, for the perpetual aug mentatien of 


the ſaid [vicarage] of E. purſnant to the rulet and orders made 
and eſtabliſhed under the great ſeal of Great Britain, for the 


277 the ſaid bounty. Provided always that the 
ſaid gift and graut be made compleat and effetiual, according 
to the latute made in the ninth year of the reign of his late 
maje/ly king George he ſecond, intituled, An act to reſtraiq 
the diſpoſition of lands, whereby the ſame become unali- 


enable. In witneſs whereef, the ſaid governors. have cauſed 


their cammon ſeal to be hereunto affixed this —— day 
in the year of our 1rd — 


—_ — 


1, AT firſt baptiſm was adminiſtred publickly, as oe - 

caſion ſeryed, by rivers: afterwards the baptiſtry 
was built at the entrance of the church, or very near it; 
which had a large baſon in it, that held the perſons to be 
baptized, and they went down by ſteps into it. After- 
wards, when immerſion came to be diſuſed, fonts were ſet 
up at the entrance of churches. -1 Still. 146, 

2. Edm, There ſhall be a font of flone or ather competent 
material in every church, which ſhall be decently covered and 
kept, and not converted to other uſes. And the water, tuberein 
the child ſhall bs baptized, ſhall not be kept above ſeven days in 
the font. Lind. 241. | 

Or other competent material] In which the child may be 
dipped. Ia. 

3. Edm, The fonts ſpat! be hept locked up, for fear of ſor» 
cery. Lind. 247. 

For fear of ſorcery] This was ſome vulgar ſuperſtition, 
which Lindwood ſays, it js better to ſay nothing of, than 
to explain, Id. 

4» By the rubrick of the 2 Ed. 6. it was ordered, that 


*the water in the font ſhould be changed once in every 


month at the leaſt, 
And on changing the water, there was a new benedic- 


tion of it, 
8 5. By 


— 
— 


Glebe lands; 


, By can. 81, According to a former conflitution too much 
neglefled in many places, there ſhall be a font of lone in every 
thurch and chapel where baptiſm is to be mini/ired, the ſame to 


be ſet in the ancient uſual places : in which only font the miniſter 


ſhall baptize publickly. 
Former conflitution] That is, amongſt the canons made 


in the year 1571. 
Fornication. See Lewdneſs. 


General council, See Synod, 
 Gilbertine monks. See Ponafrries, 


* * — 


Glebe lands. g 


I E VERY church of common right is intitled to Every church ts 
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houſe and ore And the affigning of theſe at e * lebe. 


the firſt, was of ſuch abſolute neceſſity, that without them 
no church could be regularly conſecrated. Gib/, 661, 2 
2. 


word manſe, of which the rule of the canon law is, /ancitum 
oft ut unicuique cccieſiæ unus manſus integer abſque ullo ſervitio 
tribuatur. Spelm. in verb. X. 3. 39.1. Lind. 254. By the 
17 C. 3. c. 52+ intituled, ** An act to promote the reſidence of 
the parochial clergy, &c. explained by the 21 Geo. 3. c. 64. 
it is provided that the incumbent of any eccleſiaſtical living 
whereon there is no houſe, or the houſe is ſo ruinous that one 
year's rent will not ſuffice to repair it, may, with the conſent 
of the ordinary and patron, borrow a ſum of money not ex- 
ceeding two years produce of ſuch living, for the purpoſe of 
repairing the old houſe, or building a new one, and may mart- 
gage the glebe, tithes, and other profits of the living, for 
twenty-five years, or until the money ſo borrowed, with inte- 


reſt and coſts, ſhall be repaid. To effect this repayment, the 


incumbent ſhall beſides intereſt, if reſident, pay to the mort- 
gagee five per cent, if non-reſident ten per cent, per annum 
of the principal ſum. If the living exceed iu clear yearly vals 

| 1004, 


() The houſe and glebe are both comprehended under the 


\ 
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Otklede land are 2. The fee fimple of the glebe is in 


in abeyance. 


Glebe lands. 


1g f 
the French bayer, to expect: that is, it is only in Arp 
membrance, expectation, and intendment of law. 1 J. 
342. (p) 


And this was provided by the wiſdom of the law, for 


that the-parſoh and vicar have the cure of fouls, and are 


bound to celebrate divine ſervice, and adminiſter the ſacra- 


ments: and therefore no act of the predeceſſor ſhall make 


a diſcontinuavce, ta take away the entry of the ſucceſſor, 
and to drive him to a real action, whereby he might be de- 


| ſtitute in the mean time. 1 89 
Freehold thereof 3. After induction, the of the glebe is in the 


in the parſon. 
Vet not alien- 
able. 


parſon. Gibſ. 661. 

4. But yet he may not alienate the ſame ; Concerning 
which, it was of antient time ordained by a conſtitution 
of archbiſkop Langion as followeth; Being willing 70 pro- 
vide for the indemnities of churches, we do eſtabliſh by the au- 
thority of this preſent council, that no abbot, prior, archdeacon, 
dean or other having any parſonage or dignity, nor any ine. 
rior clerk ſhall preſume to ſell, mortgage, infeoff de novo, or 
in any other manner alitnate (without 2 the form of 
the canon) the poſſeſſions or revenues of the dignity or church 
committed to them, to their kinsf4lk ar friends, or to any other 


. whatſoever. And if any ane ſaall preſume to do contrary hure- 


unto, the ſame ſhall be. void; and he who fo preſumeth ſhall 
be deprived by bis ſuperior of the parſanage or church which 
He hath injured, unleſs within a time to be . eye by bis 
ſuperior, he Hall reflore at his own expence without damage to 
the chwreh, that which he ſhall have alienated. And moreover, 
he who Shall rcceiue any ecclefraftical goods, and after admoni- 
tion ſball preſume to detain the ſame, ſhall be excommunicated, 
and not abſalved until he ſhall make ręſlitutian. Aud alſa the 
greater prelates all obſerve the ſame. Lind. 149. 

Infeaff de novo] That is, ſo as that the grantee ſhall 
take to himſelf, and his ſuecefiors, the fruits and profits of 
the thing granted in fee, the eſtate remaining in the 


grantor, Lind, 149,—— This was before the ſtatute of 


CCC Lt. 4.4. 4a. Mo. 4. r "4 6.46 * © —_—_ 


1001, and there be no houſe on it, or it be ruinous, and the 
incumbent ſhall not think fit to lay out one year's income in 
repairing it, nor make application for the benefit of this act, 
and ſhall dot reſide during zo weeks within any year, the pa- 
tron and ordinary may mortgage the livipg without him, for 
the above purpoſes. See tit. Dflapidations, 


Qui | 


Glebe lands, 
Quia tmptores terrarum, which prohibits all fuck grants in 


encral. 
s Without obſerving the form of the canon} That is, the 
biſhop might not do the ſame without content of the ehap- 
ter; nor other ecclefiaſticks, without the conſent of the 
biſhop. I Inſt. 144. 3 Go. 75. 7 | 

Greater prelates) That is, greater than the abbot > and 
ſo this conſtitution extendeth alſo to the biſhops. Lind: 
150. 
Aud by the ſtatute of the 13 Ed. 1. fl. 1. c. 41. Ou 
lord the ling bath ardained, that if abbots, priors, keepers of 
hoſpitals and other religious Houſes feunded by him or by his pro- 
genitors, dp from henceforth aliens the lands given to. their 
bouſes by him or by bis progenttors ; the land ſhall be taken inta 
the king's hands, and halden. at his wilds and the purchaſer 
ſhall loſe bis recovery as well of the lands as of the money 
that he paid. And if the hauſe were foundrd by an carl, la- 
ron or other per ſen; for the —_—_ aliened, be from whom 
or from whoſe ance/lor the land ſo aliened was given, ball have 
a writ to recover the ſame land in demeſns. In like manner 
for lands given for the maintenance of a chantry, or of a light 
in church or chapel, or other alm, to be maintained, if the 
land given be aliened : but if the land ſo given for a chantry, 
light, ſuft:nance of pour people, or other alms 10 be maintained 
or done, be not aliened, but ſuch almt ts withdrawn by the 
ſpace of two years ; an adtion ſhall lie for the donor or bis heirs, 
1s demand the land ſo given in demeſne, as it is ordained in 
the flatute of Glouceſter for lands leaſed ta do, or ia render 
the fourth part of the value of the land, or more, 

abbots, priors, keepers of hoſpitals and other religious 

hauſes} Seeing this act beginneth with abbots, and con- 
cludeth with other religious houſes ; biſhops are not com- 
prebended within theſe words, for they are fuperior to ab- 
bots, aud theſe words [other religraus houſes} ſhall extend 
to houſes inferior to them tbat were mentioned before. 
2 Infl. 457. | | | 

Or other alms to be maintained} This latter clauſe ex- 
tendeth to lands or tenements given to any eccleſiaſtical 
perſon; that is, either religious, as abbots, or priors; or 
ſecular, as parſons of churches or others, for the finding 
of a chantry prieſt, os of a light, or any other charity or 
alms-deeds, or when a chantry is incorporated, and lands 
given for maintenance of the fame. 2 I. 459. 


12äüä 


6) See Heaſes, 


And 
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And this branch being general, the ſame extendeth ag 
well to biſhops and all other ſecular perſons or eccleſiaſti. 


cal as religious, conſiſting of one ſole perſon or aggregate 


of many. 2 f. 459- | 
- Statute of Glouceſter] Which is that of the 6 Ed. 1. 
c. 4. which ordaineth, that if a man Jet his land to farm, 
or to find eſtovers, in meat or in cloth, amounting to the 
fourth part of the very value of the land, and he which 
holdeth the land fo charged Jetteth it lie freſh, ſo that the 
party can find no diſtreſs there by the ſpace of two or 
three years to compel the farmer to render or to do as jy 
contained in the. writing or leaſe; the two years being 
paſſed, the leſſor ſhall have an action to demand the land 
in demeſne by a writ out of the chancery. 

- Yet till, they might have aliened, tho' not of them- 
ſelves, yet with proper conſent as aforeſaid : for at the 
common law, if the biſhop with the aſſent of his chapter, 
or the abbot with the aſſent of his convent, and the like, 
had aliened the land, the eſtate of the alienee could not 
have been avoided; for they having a fee ſimple, were 
not reſtrained from alienation, - But now, by the ſtatutes 
ef the 1 Fliz. c. 19. and 13 Eliz. c. 10. all gifts, grants, 
feoffments, conveyances or other eſtates, if they be con - 
trary to the tenor of the ſaid acts reſpectively, ſhall be 
utterly void and of none effect; notwithſtanding any con- 
ſent or confirmation whatſoever. 2 uf. 457. 
For by the 1 Eliz. c. 19. with regard to biſhops, it is 
enacted, that all gifts, grants, fee ments, fines, or other 
conveyances or eſlates, to be had made done or ſuffered, by any 
archbiſbop or biſhop. of any honours, caſtles, manors, lands, 


| tenements, or oiher hcreditaments, being parcel of the poſſeſ- 


ſrons of bis archbiſhoprick or b ſhoprick, or belonging to the ſame, 


10 any perſon or perſons, bodies politick or corporate, whereby 


any ef/tate ſhould or may paſs from the fame archbiſhyp or bi- 
Hop, or any of them ; other than for the term of twenty-one 
years, or three lives, from ſuch time as any ſuch leaſe grant 
or aſſurance ſhall begin, and whereupon, the old accuſfomed 


yearly rent or more ſhall be reſerved and payable yearly during 


the ſaid term of twenty-one years or three lives, —fhall be ut- 
terly void and of none effect. | 

And by the 13 El. c. 10. with regard to all other ſpi- 
ritual perſons and corporations, it is enacted as followeth: 
For that long and unreaſonable leaſes made by colleges, deans 
and chapters, parſons, vicars, and other having ſpiritual pro- 
moitons, be the chieſeſi cauſes of the dilapidations and the decay 
of all ſpiritual livings ang hoſpitality, and the utter impoveriſo 

t mg 


n” »% Sn 5 =D s >a hoe Hh =, 


bin, 


Glebe lands. 


ing of all ſucceſſors incumbents in the ſame ; it is enacted, that 
1 leaſes, gifts, grants, feoffments, convcyances, or other 
eflates to be made had dene or ſuffered, by any maſter and 
fellows of any college, dean and chapter of any cathedral or col- 
legiate church, maſjler or guardian of any hoſpital, parſon, ui 
car, or any other having any ſpiritual or eccleſiaftical living 
or any houſes lands tithes tenements or other bereditaments, 
being ou of the poſſeſſions of any ſuch college cathedral- church 
chapel hoſpital parſonage vicarage or other ſpiritual promotion, 
or any ways appertaining or belonging to the ſame, to any per- 
ſin or perſons bodies politick or corporate (other than for 
the term of one and twenty years, or three lives, from 
the time that any ſuch — or grant ſhall be made or grant- 
ed, whereupon the accuſlemed yearly rent er more ſhall be 
reſerved and payable during the ſaid term) ſhall be utterly vaid 
and of none ect. 


So that now they may not alienate, altho' with conſent _ 


as aforeſaid, for longer term than twenty-one years or 
three lives, 
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5. Nor by the ſame rule may they exchange, though Exchange. 


they do it with like conſent ; as it was laid down in Tur- 
ther's caſe, T. 40 Eliz. where the parſon exchanged his 
glebe land, and died; and though the ſucceſſor, by entring 
into the exchanged lands and taking the profits did bind 
himſelf for his own time (being made before the 13 Eliz.) 
it was declared, that no ſuch exchange ſince the 13 Elix. 
could be good, Yet in the chancery reports 5 C. in the 
caſe of Morgan and Clerk, we find a decree made to con- 
firm an exchange of glebe for other lands. Gib/. 661. 
But this is uſually done by act of parliament. 

But as exchanges in either of the ways abovementioned 
cannot be made without conſiderable expence, it hath 
been ſometimes practiſed (eſpecially in laying together 
ſmall quantities of land for the ſake of incloſure and im- 
provement) for the incumbent to make an exchange during 
his own time, in which his ſucceſſors alſo will find the 
ſame advantage ; until by length of time all remembrances 
where the Jands formerly lay ſhall be worn out: which 
although it doth not operate to effeR a legal title, yet no 
perſon being grieved thereby, will probably never be in- 
quired into and diſannulled. 

And by the 1 G. „. 2. c. 10. where a benefice hath 
been augmented by the governors of queen Anne's bounty, 
it ſhall be lawful, with the concurrence of the ſaid go- 
vernors, and the incumbent, patron, and ordinary, to 


exchange all or any part of the eſtate ſettled for the avg- 
| mentation 


| | 
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Waſtes, 


Tithes of glebe 
lands, 


Glebe lands. 


mentation thereof, for any other eſtate in lands or tithes 
of equal of greater value. | 

6. So alſo they may not commit waſte, by ſelling wood, 
or the like ; and if they do, a prohibition will be granted, 


for which there is a writ in the regiſter. Gib. 661. () 


Bot it hath been adjudged, that the digging of mines 
in glebe lands is hot waſte, and accordingly, when a 
prohibition was prayed in the 15 C. 2. by the earl of 
Rutland, it was denied; for ſaid the court, If this were 
accounted waſte, no mines that are in glebe lands could ever 
be opened. I Lev. 10% 1 Sid. 152. ä 
7. Glebe lands in the hands of the parſon ſhall not pay 
tithe to the vicar, though endowed generally of the tithes 
of all lands within the parifh ; nor being in the hands of 
the vicar ſhall they pay tithe to the parſon: and this is ac- 
cording to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church. But if the 
vicat be ſpecially endowed of the ſmall tithes of the glebe 
lands of the parſonage, then he ſhall have them, though 
they are in the bands of the appropriator. Gib/. 661. 
Deg. P. 2. c. 2. (5) 

If a parſon leaſe his glebe lands, and do not alſo grant 
the tithes thereof, the tenant ſhall pay the tithes thereof to 
the parſon. Deg. p. 2. c. 2. 1 Roll's Abr. 655. 

And if a parſon lets his reQory, reſerving the plebe 
lands ; he ſhall pay the tithes thereof to his lefſee. Gi. 
661. 85 

8. By the 28 H. 8. c. 11. F any incumbent fhall die, 
ond before his death hath cauſe any of his glcbe lands to be 
manured and ſotun at his proper coffs und charges with ary corn 
or grain; in ſuch caſe every ſuch incumbent may make his tfta- 
ment of all the profits of the corn growing upon the ſaid gltbt 
lands fo manured and fown, ſ. 6. 

But if his ſucceſſor is inducted before the feverance 
thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for although the executor tepreſent the perſon of 
the teſtator, yet he cannot repreſent him as parſon, inaſ- 
much as another is inducted. 1 Roll's Ar. 655. 
| 4 
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(7) Or an in junction from chancery, See Dilapidations. 
in the gote. 

%) Moore, 457. 479. 910. Sad. 3. 1 Brownl. 69. Cre. 
Fla. 479. 578. Novum genus exattionis ef ut clerici a clericis 
ecimus exigant, cum nuſquam in lege domini hoc legamus ; non 
eim lot a levitis decimas accipifſe leguntur. X. 30. 2. 
Seer: Otherwiſe 


> 0 


and 


Grail, 


Otherwiſe, if the parſon dieth after ſeverance from the 

und, and before the corn is carried oft; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe, tho” it was not 
ſet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The fame is true in 
caſe of deprivation, or reſignation, after glebe ſown: the 
ſucceſſor ſhall have the tithe, if the corn was not ſevered 
at the time of his coming in; otherwiſe if ſevered, Gil. 


662. (t) 
| Coods of the church. See Church. 


r 


Grace, 


62 ACE is ſometimes uſed for a faculty, licence, ot 
diſpenſation; but this feemeth to be only in caſe 
where the matter proceedeth as it were ex gratia, of grace 
and favour ; and not where the licence or diſpenſation is 
granted of courſe, or of neceſſity. Ayl. Par. 353. 


ry 


- — — — 


G RAIL, gradale, is that book which containeth all 
that was to be ſung by the quite at high maſs; the 
tracts, ſequences, hallelujahs; the creed, offertory, tri- 
ſagium, as alſo the office for ſprinkling the holy water, 
Lintw, 25 1. i 


Guardian. See Wills. 
Guardian of the ſpiritualties. See Biſhops. 
Gunpowder treaſon. See Molidaus. 


_ _ 


i. 


6 
— — — 
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(0 Per Cake, Ch. J. 2 B.. 184. 
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Hearth 
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Herefy, what, 


- 


Hearth penny. 


Arier PENNY is a preſeription for the tithe 


of wood cut down and uſed for fuel. 


' Hereſy. 


I, ] T ſeemeth, that among proteſtants hereſy is taken 

to be a falſe opinion repugnant to ſome point of 
doctrine clearly revealed in ſcripture, and either abſolutely 
eſſential to the chriſtian faith, or at leaſt of moſt high im- 
portance, 1 Haw. 3. 

But is impoſſible to ſet down all the particular errors 
which may properly be called heretical, concerning which 
there are and always have been ſo many intricate diſputes : 
however the following ſtatute of the x El. c. 1. which 
erected the high commiſſion court, having reſtrained the 
ſame from adjudging any points to be heretical, but ſuch 
as are therein expreſſed ; it hath been fince generally hol- 
den, that altho* the high commiſſion court was aboliſhed 
by the ſtatute of the 16 C. 1. c. 11. yet thoſe rules will be 
good directions to eccleſiaſtical courts in relation to hereſy, 
1 Haw. 4. 2 

By which ſaid ſtatute of the x El. c. 1. it is enacted as 
followeth : All fuch juriſdiftions privileges ſuperiarities and 
prebeminences, ſpiritual and eccleſiaſtical, as by any ſpiritual 
ecclefiaflical power or authority baue heretofore been or may 
lawfully be exerciſed or uſed for the viſitation of the eccleſiaſtical 


| flate and perſons, and for reformation order and correction of 


the ſame, and of all manner of hereſies ſchiſms abuſes offents 
contempts and enormities, ſhall for ever be united and annexed 
to the imperial crawn of this realm. ſ. 17. | 

And ſuch perſons to whom the queen hut by letters patents 
under the great ſeal give authority to execute any juriſdiclin 
ſpiritual, ſball not in any wiſe have power to adjudge any mat- 


ter or cauſe to be hereſy, but only ſuch as heretofore have been 


adjudged to be hereſy, by the authority of the canonical ſeriy- 
tures, or by ſome of the fir? four general councils, or by a" 
other general council wherein the ſame was declared hereſy 6 
the expreſs and plain words of the ſaid canonical ſcriptures, 1 
ſuch as hereafier ſhall be judged or determined to be * 


Hereſy. 
by the high court of parliament, with the aſſent of the clergy in 
the convocation. ſ. 36. Pld 

And this is the firſt boundary that was ſet to the extent 
of hereſy as to the matter thereof, what oaly ſhall be ad- 
judged herefy. 1 HF H. 405. | 

The ground of making waich limitation was a retroſpe& 


to the times of popery, in which every thing was adjudged 


hereſy, that the church of Rome thought fit to call by that 
name, how far ſoevet in its own nature from being 
fundamental, or from being contrary to the goſpel and 
the ancient doctrine of the catholick church; ſuch as 
ſpeaking againſt pilgrimages, againſt the worſhip, of 
images, againſt the neceſſity of auricular confeſſions, and 
the like, Gb/. 352. | 

Inſomuch that the canon law reckons up eighty-eight 


different ſorts of hereſy, Al. Par. 290. 


The act indeed is not fo particular and certain, as might 
have been wiſhed ; for according to the inclination of the 
judge, poſſibſy ſome would determine that to be hereſy by 
the canonical ſcriptures which is not at all hereſy, nor con- 
trary to the canonical ſcriptures; but howſoever, it brought 


hereſy to a greater certainty than before. 1 H. H. 407, 


2. Lord Hale ſays; Before the time of Richard the 


305 


Power of the 


ſecond, that is, before any acts of parliament were made conv-cation to 


about hereticks, it is without queſtion, that in a convocation 
of the clergy or provincial ſynod, they might and fre- 
quently did here in England proceed to the ſentencing of 
hereticks. 1 H. H. 390. „ 

Mr. Hawkins ſays; It is certain that the convocation 
may declare what opinions are heretical : but it hath been 
queſtioned of late, whether they have power at this day 
to convene and convict the heretick. 1 Faw, 4. 

And Dr. Gibſon faith ; How f-r the convocation of each 
province, which had once an undoubted right to convict and 
puniſh hereticks in a {ynodical manner, doth ſtil] retain 


or not retain that authority, he will not preſume to ſay; 


until the judges ſhall be clear and final in their opinions, 
and that point ſhall have received a judicial determina- 
tion. Gi 353. | | 


| =, 
3. The dioceſan alone, as to ecc]eſiaſtical cenſures, may 


inquire thereof, 


Power of the 


doubtleſs proceed to ſentence hereſy. 1 H. H. 392. L rein. 


Haw. 4. Oe PE Cats: 
And ſo might he have dong at common Jaw, yore 


any ſtatute for hereſy was m gu 3 Infl. 39. 40 U 
But it is ſaid, that no pit ĩtua fudge, who 


bath this power, 1 Haw. 4. 
Vor, II. | 


not abilfiop, 
And 


306 Hereſy, 


. 


And it hath been queſtioned, whether a conviction be- 


fore the ordinary were a ſufficient foundation, whereon to 
ground the writ de heretico combw endo, as it is agreed that 
a conviction before the convocation was. 1 Haw. 4. 
For anciently, the tempural courts would not uſually 
burn the offender, without a ſentence from a provincial 
fynod. 1 H. H. 392. 
Power of the 4. It is certain, that a man cannot be proceeded againſt 
emyoral courts, at the common law in a temporal court merely for he- 
reſy; yet if in maintenance of his errors he ſet up conven. 
ticles and raiſe factions, which may tend to the diſturbance 
of the public peace, it ſeemeth that he may in this reſpect 
be fined and imprifoned opon an indictment at the common 
law. 1 Haw. 4. 
Alſo a temporal judge may incidentally take knowledge, 
whether a tenet be heretical or not: as where one was 
committed by force of the ſtatute of the 2 H. 4. c. 15. 
(which is now repealeC), for ſaying that he was not bound 
by the law of God, to pay tithes to the curate z and ano- 


ther, for ſaying that tho" he was excommunicate before 


men, yet he was not ſo before God; the temporal 
courts, on an habeas corpus in the firſt caſe, and an action 
of falſe impriſonment in the other, adjudged neither of the 
points to be hereſy within that ſtatute; for the king's courts 


will examine al} things which are ordained by ſlatute. 


1 Haw. 4. | 

Alſo in a quare impedit, if the biſhop plead that he re- 
fuſed the clerk for herefy ; it ſeems that he muſt ſet forth 
the particular point, that it may appear to be heretical to 
che court wherein the action was brought, which having 
cognizance of the original cauſe muſt by conſequence have 
2 power as to all incidental matters neceſſary for the de- 
termination thereof. 1 Haw. 4. 

But if a perſon be proceeded againſt as an heretick in 
the ſpiritual court pro ſalute anime, and thinking himfelf ag- 
gtie ved, his proper remedy ſeems to be, to bring his appeal 
to a higher eccleſiaſtical court, and not to move for a pro- 
hibition from a temporal one, which, as it ſeems to be 
agreed, cannot regularly determine or diſcuſs, what ſhall 
de called hereſy. 1 Haw. 4. | 

How puniſhable, 6. There is no doubt, but that at the common law one 
convideg of hereſy, and tefuſing to abjure it, or falling 
ain after he hadabjured it, might be burned by force 
of the writ de hæretico comburend;, which was grantable 

out of chancery upon a certificate of ſuch conviction ; but 


it Is faid; that he forfeited neither lands nor goods, pope 


4 « 


Hereſy, 


the proceedings againſt hini were only pro ſalute animæ. 


But at this day, the ſaid writ de heretico comburends is 
aboliſhed by the ftatute of the 29 C. 2. c. g. and all the 
old ſtatutes which gave a power to arreſt of impriſon per- 
ſons for hereſy, or introduced any forfeiture on that ac- 
count; are repealed ; yet by the common law, an obſtinate 
heretick being excommunicate, is ſtill liable to be impri- 
ſoned by force of the wtit de excommunicato capiendb, till he 
make ſatisfaction to the church. 1 Hiw. 4, 5. 

By which (aid ſtatute of the 29 C. 2. c. 9. it is enact- 
ed that the writ commonly called breve de hæretico combu- 
rendo, with all proceſs and proceedings thereupon in order to 
the executing ſuch writ, or following or depending thereupon, 
ond all puniſhment by death, in purſuance of any eccleſiaſtical 
cenſurts, ſhall be uttetly taken away and abol:hed. ſ. 1. 

Previdid, that nothing in this aft ſhall extend to take 
or abridge the juriſaiftion of proteſtant archbiſhops or biſhops, 
or any other judges of any eccleſiaſtical courts, in caſe of atheiſm, 
blaſphemy, hereſy, or ſchiſm, and other damnable doctrines and 
opinions ; but that they may proceed to puniſh the ſame ac- 
cording to his majefty's eccleſiaſtical laws, by excommunication, 
deprivation, degr adation,. and other eccleſiaſtical cenſures, not 
extending to death, in ſuch ſort, and nd other, as they might 
have dine before the making of this al, ſ. 2. | 

As they might have done before the making of this aft] Up- 
on the abrogating of all the ancient ſtatutes made againſt 
hereticks, the cognizance of herefy and puniſhment of he- 
reticks returned into its ancient channel and bounds ; and 
now belongs to the archbiſhop, as metropolitan of the 
province, and to every biſhop withia his own proper 
dioceſe, who are to puniſh only by eccleſiaſtical cenſures. 
And fo (faith lord Coke) it was put in ure in all queen 
Elizabeth's reign ; and ſo it was reſolved by the chief juſ- 
tice, chief baron, and two other of the judges upon con- 
2 in * 9 Ja. in the caſe of Legate the heretick, 

ibſ. 353. (u | 
71 - no perſon can be indicted or impeached for he- 
reſy before any temporal judge, or other that hath tempo- 
ral juriſdifion ; ſo if a heretick be convicted of bereſy, 
and recant, he may not be puniſhed by the eeccleſiaſtical 
law : as we reſolved in the 9 Ja. in the caſe of Nicholas 
Fuller. Gibſ. 353. (x) 


. 


(u) 2 Broxwnl. 41, 3 Inft. c. 5. of bereſy, 12 Rep. 93+ 
X 2 Herfor, 


(x) 12 Rep. 44- 
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Heriot, 
FJERIOT, in the ſaxon heregeat, from here, an army, 
and geat, a march or expedition; was firſt paid in 
arms and horſes, to the lord of the fee. It was the prac. 
tice alſo to have a heriot paid to the parith prieſt ; which 
was commonly the beſt, or ſecond beſt horſe of the deceaſed, 
Jed before the corps, and delivered at the place of fe. 
pulture. Dar. Feud. 54. Ken. Par. Ant. Gloſs. (y) 

And this was in the nzme of a mortuary or corſe pre- 
ſent: and ſo it was injoined by a conſtitution of arch. 
biſhop-inchel/ea, that if a perſon at the time of his death 
had two or more quick gcods, the firſt beſt ſhould be 
given to him to whom it was due (that is, to the lord of 
the fee); and the ſecond beſt ould be reſerved to the 


church where the deceaſed perſon received the facraments 
whilſt he lived. Lind. 184. 


Holidays, 


1. BY the 5 & 6 Ed. c. 3. Foraſmuch as at all timy 
men be not ſo mindful to laud and praiſe Gad, ſi ready 

fo re ort and hear God's holy word, and to come to the holy 
communion, and other laudable rites whith are to be obſerved 
in every chriſtian congregation, as their bounden duty doth re- 
guire; therefore to call men to remembrance of their duty and 
10 help their infirmity, it hath been wholeſemely provided, that 
there ſhould be ſome certain times and days appointed, wherun 
the chriſtians ſhould ceaſe from all other kind of labours, and 
ſhould apply themſelves only and wholly unto the aforeſaid holy 
works, properly pertaining unto true religion; the which tine: 
and days ſpecially apprinted for the ſame are called holidays, nat 
or the matter or nature either of the time or day, nor for any 
of the [dints ſake whoſe memories are had on thoſe days (for 
all days and times confittered are God's creatures, and all 
of lite holineſs) but for the nature and condition of thi/e 
godly and holy works whorewith only Gd is to be hencured, 
and the congregation to be edified, whereunto ſuch times and 
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Holidays. 


dns are ſanftificd and hallowed, that is to ſay, ſeparated from 
all profane uſes, and dedicated and appointed not unto any ſaint 
or creature, but only unto God and his true worſhip ; neither is 
it to be thought, that there it any certain time or definite num- 
ber of days preſcribed in holy ſcripture, but that the appointment 
buth of the time, and alſo of the number of days, is left by the 
authority of God's word to the liberty of Chriſt s church,” to be 
ditermined and aſſigned orderly in every country, by the diſcre- 
tion of the rulers and miniflers thereof as they all judge moſt 
expedient to the true ſetting forth of God's glory, and the edi- 
fication of their people: it is ther eſore enacted, that all the days 
hireafier ment:onrcd ball be kept and commanded o be kept 
holidays, and none other; that i, to ſay, all Sundays in the 
year, the days of the fraſl of the circumcifion of «cur Lord 
Jeſas Chriſt, of the epiphany, of the purification of the bleſſed 
virgin, of St. Matthias the apeſtie, of the annunciation of the 
bleſed virgin, of St. Mark the evangelift, © of St. Philip 
and Jacob the apoſtles, of the aſcenſim of cur Lord Feſus 
Chriſt, of the nativity of St. Jabs Beptifl, of St. Peter 
the apoſtie, of St, 2 the apoſlle, of St. Bartholomew 
the apoſt'e, of St. Matthew the apoftle, e St. Michael the 
archangel, of St, Luke the evangelifl, of St. Simon and 
Jude the apoſtles, of all ſaints, of St. Andrew the apoſtle, 
of dt. Thomas the apeſile, of the nativity of our Lord, of St. 

tephen the martyr, of St. John the evangeliſt, of the holy 
innocents, monday and tueſday in eafter week, ani monday and 
tueſday in whit/un week ; and that none other day ſhall be kept 
and commanded to be kept holy, or to abftain from lawful bodily 
labour, . 1. 

And it ſhall be lawful to all archbiſbops and biſh»ps in their 
dioceſes, and to all other having eccliſiaſbical or ſpiritual juriſ- 
dition, to enquire of every perſon that ſhal! aſſend in the pre- 
miſſes, and ta puniſb every ſuch offender by the cen ſures of the 
church, and to enjoin them ſu.h penance as the ſpiritual judge 
by bis diſcretion ſball think meet and convenient, ſ. 3. 

Provided, that it jhall be lawful for every buſbandman, la- 
beurer, fiſher man, and every other perſon of what eflate, degree, 
er condition, he be, upon the holidays aforeſaid, in harveſt, or 
at any other time in the year when neceſſity ſhall require, to 
labour, ride, fiſhy or work any kind of work, at their free 
Wills and pleaſure, ſ. 6. 

Provided, that it ſhall be lawful ts the knights of the right 
honourable order of the garter, to heep and celebrate ſolemnly 
the feaſt of their order, commonly collel St. George's feaſt, 
yearly on the 22d, 234, and 24th days of April and at ſuch 
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ether times as yearly ſhall be thrught convenient Ly the king and 
the ſaid knights of the ſaid honourable order, ſ. 7. 

This act was repealed in the firſt year of queen Mary; 
and in the firſt of queen Elizabeth a bill to revive the ſame 
was brought into parliament, but paſſed not ; ſo that the 
repeal of queen Mary remained upon this act till the firſt 
year of king James the firſt, when this repeal was taken 
off. In the mean while, the kalendar before the book of 
common prayer had directed what holidays ſhould be ob- 
ſerved; and in the articles publiſhed by queen Elizabeth 
in the ſeventh year of her reign, one was, that there be 
none other holidays obſerved, beſides the ſundays, but 
only ſuch as be ſet out for holidays as in the ſaid ſtatute 
of the 5 & 6 Ed. 6. and in the new kalendar authorized 
by the queen's majeſty : who appears in other inſtances 
(as ſhe did probably in this) to have greatly diſliked the 
parliament's intermeddling in matters of religion, the or- 
dering of which ſhe reckoned ane great branch of the 
royal ſupremacy. (Gib/. 245. 

2. Rubrick before the common prayer. A table of all 
the feaſ!s that are to be obſerved in the chur.h of England 
throughout the year ; All ſundays in the year, the cir- 
cumciſion of our Lord Jeſus Chrifl, the epiphany, the conver- 
fon of St, Paul, the purification of the bleſſed virgin, &.. 
Matthias the apoſtle, the annunciation of the bleſſed virgin, 
St. Mark the evangelift, St. Philip and St. Fames the ape- 

files, the aſcenſim of our Lord Feſus Chriſt, St. Barnabas, 
the nativity of St. 2 the Baptiſi, St. Peter the apoſile, St. 
James the apoſile, St. Bartholomew the apo/ile, St. Matthew 
the apeſile, Si. Michael and all angels, St. Luke the evange- 
lil, St. Simon and St. Jude the apoſiles, all ſaints, St. Au- 
drew the apoile, St. Thomas the apoſtle, the nativity of our 
Lord, St. Stephen the martyr, St. John the evangeliſt, the 
boly innocents, monday and {ueſday in caſter week, monday and 
tueſday in whitſun week. 

In this table it is obſervable, that all the ſame days are 
repeated as feaſts, which were enacted to be holidayi 
by the aforeſaid ſtatute; and alſo theſe two are added, 


' viz, the converſion of St. Paul, and St, Barnabas, which 


perhaps were omitted out of the ſtatute, becauſe St. 
Paul and St. Barnabas were not accounted of the numbeg 
of the twelve. But in the rubrick which preſcrjbeth the 
leſſons proper for holidays, thoſe two feſtivals are ſpecified 
under the denomination alſo of holidays. But their eves 
are not appointed by the kalendar, as the eves of the 


others are, to be faſting days. 
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amd direction of the biſhop under hand and ſeal, appoint 
or keep any ſolemn faſts, either publickly, or in any pri- 
vate houſes, other than ſuch as by law are, or by publick 
authority ſhall be appointed, nor ſhall be wittingly preſent 
at any of them; under pain of ſuſpenſion for the firſt 
fault, of excommunication for the ſecond, and of depo- 
ſition from the miniſtry for the third. 

By the 2 & 3 Ed. 6. c. 19, Albeit the king's ſubjefts 
now having 4 mire perſet? and clear light of the goſpel and 
true 1074 of God, through the infinite mercy and clemency Mal- 
mighty God, by the hands of the king's mayeſly, and his moff 
noble father of famous memory, and thereby perceiving that on- 
day or ou kind of meat of it ſelf is not more holy, more 

e, or more clean than another; yet foraſmuch as divers of 


the king's ſubjetts, turning their knowledge herein to ſatisfy. 


their ſenſuality, have of late times more than in times paſt 
broken and contemned ſuch abſtinence which hath been uſed is 
thts realm, upon the fridays, and ſaturdays, the embring days, 
and other da)s commonly called vigils, and in lent, and other 
accuſlamed times: the king's majefly, conſidering that due ana 
godly ab/linence is a mean to virtue, and conſidering alſo ſpe- 
aally that fiſhers and men uſing the trade of living by fiſhing 
in the ſea may thereby the rather be ſet on work, and that 
by eating of fiſh much fl-ſh fhall be ſaved and increaſed ; and 
alſo for divers other conſiderations and commodities of this 
realm, doth ordain and enact with the aſſent of the lords ſpi- 
ritual and temporal and the commons in this preſent parliament 
ofſembled, that all manner of flatu'es laws conſtitutions and 
uſages, concerning any manner of faſling or abſtinence from 
any kinds of meats, heretofore in this realm made or uſed, 
foall loſe their force and firength, and be void and of none ect. 


To F 

And a % that no perſon Hall willingly and wittingly eat any 
manner of fl ſh upon any friday or ſaturday, or the embring 
days, or in lent, nor at any other day commonly reputed as a 
fiſh day, wherein it hath been commenly uſed to eat fiſh and nat 
fleſh ; on pain of 10s for the fil offence, and impriſonment 
for ten day;, and during the time of his impriſonment to ab- 
Hain ſrem eating any manner of fleſh; for the ſecond offence 
205, and impriſonment twenty days, and during the time of 
his impriſonment to abſtain from eating any manner of fleſh : 
and ſo likes pain and impriſonment, as often as he ſhall after- 

wards offend. 1. 2, 3. r 
And the juftices of gavl delivery, and of the peace, ſhall 
laue power to inquire of, hear, and determine the ſame ; as in 
X 4 | caſes 
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eaſes of treſpaſs, er other | offence ag ainſi the peace: Half of 


which forfertures ſhall be tu the king, and be eflreated into the 


— 


exc eguer, as other fines for any treſhaſs or other | offence 
againſt the peace; and balf to him that will ſue in any of the 
king's courts of recard ſ. 4. 

Preuided. that this ſlatule ſhall not extend to any per ſon 
that hath obtained any licence ibe king ; nor o any perſon 
being in great age, and in debility and wrakneſs thereby ; nor 
to any perſon being fick or notably hurt, without fraud or covin, 
during the time of his fi.kneſs ; nor to any woman bring with 
child, or hg in child bed, for eating of ſuch one kind of fleſh 
as be Hall have great luſl unto; nor to any perſon being in 
priſon for any other offence than againſt this act; nor to any 


th..t ſhall be the ting's lieutenant ſepuiy or captain of any of bis © 


majeſly's army held or fortreſs, but the ſame themſelves may cat 
D, and licenſe their ſoldiers to do the ſame, in time pro- 
hibued, upon the want and lack of ether hind of vietuals ; nar 
to St. Laurence even, St. Mark's day, or any other day or even 
being abrogate ; neither to any ſuch as heretof:re have obtained 
am I cence in dus form of the archbiſhop of Canterbury, ſ. 5, 
And all archbiſbaps, biſhops, archdeacons, and their officers 
ſhall have power to enquire of offenders in the premiſſes : and 
preſent the ſame to ſuch, from time ta time, as by virtue uf this 
att bave authority to bear and de'ermine the ſome, i. b. 
. Provided, that uo per ſon be malefled en this act except be be 
accuſed, convented, or indifted, within three months after the 
effence committed... ſ. 7. | 
By the 5 & 6. Ed. 6. c. 3. Every even or day next go- 
ing before any of the afcreſaid days b feaſls of the nati- 
wity of our Lord, of caller, of the aſ.enfian of our Lord, 
pentecofl, and the purification, and the arnunciation of the 
aforeſaid blefſed virgin, of all ſaints, and F all the ſaid feaſts 
of the ap:/1i45 ' other than if St. Fobn the evangeliſi, and Phi- 
lip and Jacob) ſhall be faſted, and commanded to be kept and 
obſerved ; and none other even or day ſball be commanded ta be 


Jefted. . 2. 


And it ball be lawful to all archbiſbops and biſbops in their 
diaceſes, and ta all other having eccleſiaſtical or ſpiritual jrriſ- 
dictian, to inquire of every per on that ſhall offend in the he- 
miſſes, and to punifh\every ſuch offender by the cenſures of the 
eburch, and to enj in them ſuah pinance as the ſpiritual julge by 
his diſc et em fhill think meet and convenient. 1. 3. 
 Pravided, that this ati ſhall nit extend to gate er take 
away the ab/linence fr: m fleſh-in ent. or on friday and ſutur- 
days, or any her day which 15 alrea iy appointed ſo to be hept, 
by virtue of the afore,aid act of the 2 & 3 Ed. 6. 7 19, 

aving 
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ſaving only of thoſe rvens or days whereof the holiday next fol- 
lowing is abrogated by this flatute. ſ. 4. 

And provided, that when any of the ſaid feaſts (the even: 
wher eof be by this fñlatute commanded to be obſerved and kept 
faſting day: de all upon the monday ; then the ſaturday next 
before, and not the ſunday, ſhall be commanded to be faſted for 
the even of any ſuch feaft or holiday. ſ. 5. 

Other than of St. Fohn the evangelifl, and of Philip and 

acob] T he one of which falleth within the chriſtmas 
holidays ; and the other within the paſchal ſolemnity, be- 
twixt eaſter and whitſuntide, Gib. 252. 

By the rubrick, the tables of vigils and faſts and days of 
abſtinence to be obſerved in the year, is as followeth 
(which altho' not in words, yet in ſubſtance is the ſame, 
with what is above expreſſed in the aforeſaid ſtatute ;) 
viz | the evens er vigili before the nativity of aur Lord, the pu- 
rificatiin of the bleſſed virgin Mary, | the annunciation of the 
bleſſed virgin, enfter day, aſcer. fam day, pentecoſl, St. Mat- 
thias, $t fan Bap, St. Pater, St. James, St. Barthols- 
mew, St. Matthew, &t. S mem and St. Jude, St. Andreu, St. 
Thomas, all ſaints, And if any ef theſe feaſts fall upon a mon- 
day then the vigil or faſt day ſhall be kept upon te Jaturday, 
and not upon the ſunday, next before it. 6 

Vigili]- Vigil was ſo called a vigiliis, becauſe there- 
upon people were not only to faſt, but to watch or wake 
by night, and pray. Gib/. 252. 5 

And by the rubrick aforeſaid, the days. of faſting or 
abſtinence are as followeth: 1. The forty days of lent. 
2. The ember days, at the four ſeaſons ;, being the weaneſday, 
friday, and ſaturday, after the fir ſunday in lent, the feaſt 
of perteca, September the fourteenth, and December the thir- 
trenth, 3. The three regation days; being the munday, tueſ- 
day, and wednejday, before h'y thurſday er the aſcenſiin of aur 
Leird. 4. All the frideys in the year, except chriflmas day. 

The ember days] Ember days were faſts obſerved in the 
church very early; and particularly by the church of 
England in the Saxon times, who called them ymbryne da- 
gan, from whence (and not from embers, or from the greek 
nutęat, as ome have conjectured) our name of ember days 
is © be derived, The Saxon embryne (ſays Dr. Marſhal) 
ſignifies a circle, a' circuit, or courſe ; and therefore they 
may be not improperly called the circular faſts, or fafts in 
courſe, being obſerved in the four ſeaſons on which the 
circle of the year turns, and accordingly called by the 
canoniſts j-juria quatuor temporum, or faſts of the four 


quarters of the year. Gig.. 252, 
| Rygation 
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Rogation days] Dr. Grey ſays, the rogation days were 
ſo called; from the extraordinary prayers and fopplice. 
tions which, with faſting, were at this time offered to 
God by devout chriſtians. Grey Abr. Cod. 101; 


But Dr. Godelphin ſays, the rogation days had their 


name, from certain rules or ordinances for abſtinence or 
days of faſting, which the biſhop of Rome recommended 
to be obſerved by the weſtern churches, before that he aſ. 
ſumed the power of compulſion; and which therefore he 
called by the gentle name of rogation : and thence the 
week of abſtinence, a little before the feaſt of pentecoſt, 
was called the rogation week, the time of abſtinence be. 
ing appointed at the beginning by that ordinance which 
was called regatio, and not lex, decretum, flatutum, or the 


| like, God. 129. 


By the 5 El. c. 5. intitled, An act touching political 
conſtitutions for the maintenance of the navy; For the 
maintenance of the navy, and for the ſparing and increaſe of 
feſh victual, it all not be lawful to any perſon to eat any firſh 
upon any days now uſually obſerved as fiſh days ; on pain of 
[208, or one month's cloſe impriſonment without bail, 35 El. 
c. 7. ſ. 22.] f. 15. ä 

And every perſon within whoſe heuſe ſuch offence ſhall le 
dime, and being privy or knowing thereof, and not effetlually 
publifhing or diſclʒing the ſame to ſome publick officer having 
authority to puniſh the ſame ; Hall forfeit [13% 4d. 35 El. 
C- 7. ſ. 44. ] ſ. 16. 

Al which forfeitures for not abſtaining from meats, ſpall be 
one third to the queen, one third to the infermer, and one third 
to the common uſe of the pariſh where the offence ſhall be com- 
mitted; and to be levied by the churchwardens after conviclion 

Provided that nothing in this ac contained, concerning the 
eating of fleſh, ſhall extend to any perſen that hereafter ſhall 
have any ſpecial licence, upon cauſes to be contained in the ſame 
licence, and to be granted according to the laws of this realm in 

ſuch caſes provided. ſ. 17. 

All and every of which licences ſhall be void, unleſs they con- 
tain theſe conditions ; viz. every licence made to any perſon being 
7 the degree of a lord of parliament, or of their wives, ſhall 

upon condition, that every ſuch perſon ſo to be licenſed, ſhall 
pay to the poor mens box, within the pariſh where they dwell, 
on the feaff of the purification or within fix days after, 26s 8 d; 
the ſame to be paid within one month next after the ſame feaſt, 
ou pain of for feiting the licence 3 and every licence to any per- 

fon of the degree of a knight, or a knight's wife, ſhall 2 upon 
conaition, 
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condition, that every ſuch perſon ſo licenſed ſhall pay yearly 
135 44 as aforeſaid : and every licence to any perſon under the 
degrees aboveſaid, ſhall be upon condition, that every perſon 
ſo licenſed ſhall pay yearly 6s 8 d as aforeſaid. ſ. 18. 

Provided, that no licence ſhall extend to the eating of any 
beef, at any time of the year ; nor to the cating of any veal in 
any year, from the frafl of St. Michael, unto the fir day of 
May. . 19. 

Provided, that all perſons which by reaſon of notorious fick- 
neſs ſhall be inforced, for recovery of health, to eat fleſh for 
the time of their fickneſs, ſhall be ſufficiently licenſed by the bi- 

of the dioceſe ; or by the parſon, vicar, or curate of the 
pariſh where ſuch perſon ſhall be ich, or of one of the next pariſh 
adjoining, if the ſaid par ſon, vicar, or curate of his own pariſh 
be wilful, or if there be no curate within the ſame pariſh : 
which licence ſhall be made in writing, and ſigned by ſuch bi- 
ſhop, parſon, vicar or curate, and not endure longer than the 
time of the ſickneſs ; and if the fickneſs continue above eight 
days after ſuth licence granted, then the licence ſhall be regiſirad 


in the church book, with the knowledge of one of the church» 


wardens ; and the party licenſed, ſhall give to the curate 4 d for 
the entry thereof; and that licence to endure no longer but 
only for the time of his ſickneſs. ſ. 20. 

And if any licence by any parſon, vicar, or curate be granted 
to any perſon, other than ſuch as evidently appear to have 
ned thereof by reaſon of their ficknefs : not only every ſuch li- 
cence ſhall be void, but alſs every ſuch parſon, vicar or cu- 
rate ſhall 2 for every ſuch licence otherwiſe granted, froe 
marks, . 21. | 

Provided, that all ſuch perſons as heretofore were or oug 
zo be licenſed, by reaſon of age or other impediment or cauſe, by 
order of the eccleſia/tical laws, ſhall enjoy the ſame privilege 
and accuſtomed licences. ſ. 23. 

And juſtices of the peace in their ſeſſions, and mayors: and 
other head officers in cities and towns corporate in their 
ſeſſuns or other courts, ſhall have power to inquire of offenders 
againſt this aft, as well by the caths of twelve men, as other- 


wiſe by information ; and thereupon to hear and determine the 


. 30. 
And they may make proceſs againſt the offenders, as upon in- 
diftment of treſpaſs. / 3 -4 es in 


And for levying the forfeitures, the ſaid juſtices mayors or 
other head officers ſhall have power to make ſuch proceſs, as they 
ſhall think good by their diſeretions. ſ. 34. 

But no information at the ſuit of any perſon concerning 


this aft} ſhall be of any effe to put any perſon to anſwer, ex- 
| cept 


3rs 
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cept the ſame be within half a year after the offence done ;, and 
no information or preſere ment for the queen, ſhall be of any 
effect to put any-perſon to anſwer, except the ſame be within one 
year after the offence done. ſ. 35. 

Provided, that ſuch perſons asbl have, upon gd and j 
conſideration, any lawful” licence to eat fleſh upon any fiſh day 
(except ſuch perſons as for ſictneſi ſhall for the time be, licenſed 
by the biſh1þp of the dioceſe, or by their curates, or ſhall by li. 
cenſed by reaſon of age or (other im bediment allowed heretoſore 
by the eccleſrsftical laws of this reaim ); Hall be bound by force 
of this ſlatuie to bave for every one dijh of fieſh ſerved to be eaten 
at their table, aue uſual dijh of ſea fiſh freſh. or ſait, to be like. 
wiſe ſerved at the ſame table, and to be eaten or ſpent without 
Fraud or covin, as 4be like kind i: or ſhall be uſually eaten or 
bent on ſaturdays. ſ. 37. | Eq 

And this article to be taken and interpreted in the fawmr if 
expence of ſea fiſh ; and the offender ta be punybed in lile man- 
ner. as ts ordered by this Ratute for puniſhment of ſuch as ſhall 
eat fleſh upon fridays, faturdays, or other fiſh days. ſ. 38. 

And becauſe no manner of perſon ſhall misjudge f the intent 
ef this latute,. limiting orders 10 eat fiſh, and to for bear eating 
of fleſh, but that the fame is purp3/ſely. intended and meant poli- 
tickly for the increaſe of fiſhermen and mariners, and repair- 
ing of port towns and navigation, and not for auy ſuperſtition to 


be maintained in the choice of meats : it is enadiedy that tube. 


ever ſhall by preaching, t-aching, writing, er open ſpeech no- 
11fy, that any eating of fiſh. or farlearing of fleſh, mentioned in 
this flatute,, is of any neceſſity for the ſaving of the ſcul of man, 
or that it is the ſervice of Gad, otherwiſe than as other palitick 
laws, are and be; that then ſuch perſens fball be puniſhed as 
ſprtaders of falſe news are and ought to be. |. 39. 40. | 

And by the 27 El. c. 11: ſ. 4. Ts the intent that the fri- 
days, faturdays, and days appointed by former laws 10 be fiſh 
days, may the better be cbſerved, for the utterance and expence 
of fiſh, and for the ſparing of fliſb; no innholder, taverner, 
alebouſeteeper, common victuailer, common cook, or commin 
table keeper, ball utter or put to ſale, er cauſe ts be uttered or 
put io ſale, en the jaid days, net bei- cbrijlmas day, or upon 
any day in the time of lent, any kind of victuals except it be to 
ſuch per ſons reſorting to lis heuſe as ſhall have lawful licence to 
eat the ſame, (according to the tenor of the 5 El. c. 5. /; on 
pain of 5 |, and ten days impriſonm-nt without bail, one third 
to the queen, one (hird to the lord of the leet where the offence 
ſhall be committed, and ime third to him that ſhall ſue in any of 
ber majeſly's ccurts of record: and the ſaid offences, by wirtus 
of this ſtatute, ſhall be inquired of heard and determined, in 


manner 


Holidays. ä 
manner and form as is expreſſed for the offences contained in the 
ſaid flatute of the 5 El. 
Lord Coke ſays, before theſe acts the eating of fleſh on 
fridays was puniſhable in the ecclefiaſtical court; as yet 
it is, the juriſdiction being ſaved by the ſaid acts. 3 Inſt. 
200. | 
4. Rubrick after the nicene creed: the curate ſhall then Repiiricg to | 
declare to the people, what holidays or faſling days are in the 180g ET 
week following to be obſerved. 5 
Can. 64. Every parſon vicar or curate ſhall in his ſe- 
veral charge declare to the people every ſunday, at the 
time appointed in the communion book, whether there be 
any holidays or faſting days the week following. And if 
any do hereafter wittingly offend herein, and being onee 
admoniſhed thereof by his ordinary, ſhall again omit that 
duty; let him be cenſured according to law, until he ſub- 
mit himſelf to the due performance of it. 
Can, 13. All manner of perſons within the church of 
England ſhall from henceforth celebrate and keep the 
Lord's day commonly called ſunday, and other holidays, 
according to God's will and pleafure and the orders of the 
church of England preſcribed on that behalf; that is, in 
hearing the word of God read and taught, in private and 
publick prayers, in acknowledging their offences to God 
and amendment of the ſame, in reconciling themſelves 
charitadly to their neighbuurs where diſpleaſure hath 
been, in oftentimes receiving the communion of the body 
and blood of Chriſt, in viſiting of the poor and fick, uſ- 
ing all godly and ſober converſation. 
Can. 14, The common prayer ſhall be ſaid or ſung, 
diſtinctly and reverently, upon ſuch days as are appoint- 
ed to be kept holy by the book of common prayer, and 
their eves. 
By the 1 El. c. 2. Every perſon ſhall diligently and faith- 
fully, having no lawful or reaſonable :xcuſe to be abſent, en- 
diavsur themſelves to reſort to their pariſh church or chapel ac- 
cuſtomed, or upon reaſenable let thereof, to ſome uſual place 
There common prayer and ſuch ſervice of God ſhall be uſed in 
ſuch time of let, upon every ſunday and other days or dained and 
uſed to be kept as halide, and then and there to abide orderly 
and ſober ly, du ing the time of the common prayer, preaching, or 
other ſervice of God there to be uſed and miniſtered : on pain of 
puniſhment by the cenjures of the church, and alſo upon pain 
that every perſon ſo offending ſhall forfeit for every ſuch offence 
12 a, fo be levied by the churchwardens of the pariſh where 
ſuch offence ſhall be dons, to the uſe of the poor of the ſame pa- 


rifh, 
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Fiſh, of the goods lands and tenements of ſuch offender, by way 
"of difireſs. ſ. 14. 

Provided, that whatſoever perſetts offending iti the premiſſes, 
ſhall for their offences fir/t receive puniſhment of the ordinary, 
having a teſtim:nial thereof under the ordinary's ſeal, ſhall nut 
for the ſame Hence efiſaons be convicted before the juſlices ; and 
likewife receiving for the ſaid offence puniſhment fi by the 
Juſtices, ſhall nat for the ſame off ence eftſoons receive puniſhment 
of the ordinary. ſ. 24. 

And the juſtices of aſſiue may hear and determine the ſan, 
and _ preceſs for execution as they may do in caſes bf trefe 

. 

726, the ſame may be determined by one juſtice of the peace ; ti 
whom it ſhall be lawful, on proof to him made e ſuch default 
by confeſſion or oath of witneſs, to call the party before him : 
and it he ſhall not make a ſufficient excuſe, and due proof 
thereof to 1 of the ſuid juſlice, be all give war- 
rant to the churchwardens of the pariſh where the party ſhall 
dwell, io levy 124 for every ſuch default by diſtreſi and ſale; 
and in default of ſuch diſtreſs, ſhall commit him to priſon till 
payment be made: which forfeiture ſhall be applied fo the uſe 
of the poor of that pariſh wherein the offender ſhall dwell at the 
time of the offence committed. 7 J. c. 4. 1: 27. Provided, 
that proſecution be within one month. ſ. 28. 

But this ſhall not extend to qualified proteſtant diflenters, 
who repair to ſome place of religious worſhip allowed by 
the toleration act. 1 V. c. 18. 


Fairs prohibited 1 Sg - ; 
n F. By the 27 H 6. c. 5. Conſidering the abominable in- 
8 Juries and offences done to almighty God, and 16 his ſaints, al- 


days. 


way ſaiders and fingular aſſiſters in cur neceſſities, becauſe of 
fairs and markets upon their high and principal frafts, as in the 
feaſt of the aſcenſion of our Lord, in the day of corpus chrifti, 


in the high feaſt of the aſſumption of our bleſſed lady, the doy of 


all ſaints, and en good friday, accu/lomably and miſerably hold- 
en and uſed in the realm of England; in which principal and 
feflival days, for great earthly covetiſe, the people is mire will- 
ingly vexed, and in bodily labour failed, than in other ferial 
days, as in faſtening and making their booths and flalls, bear- 
ing and carrying, lifting and placing their wares outward and 
homeward, as tho" they did nothing remember the horrible defi- 
ing of their ſouls in Faying and . with many deceitful lies 
and falſe perjury, with drunkenneſs and flrifes, and ſo ſpecially 
withdrawing themſelves and their ſervants from divine ſervict; 
it is ordained, that all manner of fairs and markets in the ſaid 
principal feaſts and good friday ſhall clearly ceaſe from all ſhew- 
ing of any goods or merchandiſes (neceſſary vittual only except ), 

9 wpn 


Holidays, 


pain of forfeiture of all the goods oforefaid jo ſhtwed, to 


fe — of the franchiſe or liberty, where ſuch goods, contrary 


to this ordinance be or ſhall be ſhewed. Nevertheleſs the ting 


of his ſpecial grace 7 authority of the parliament granteth to 
ihem power, which of old time had no day to hold their fair or 
market, but only upon the faſtival days aforeſaid, to bold by the 
ſame authority and Arengib of bis old grant, within three days 
next before the ſaid feaſls, or next after ; proclamation fir/t 
made to the ſimple common people, upon which day the aforeſaid 
fair ſhall be holden, always to be certified without any fine or 
fee to be taken to the king's uſe. And they which of old time 
have by ſpecial grant, ſufficient days before the feaſt aforeſaid, 
or after, ſhall in like manner, as it aforeſaid, hold their fairs 
and markets, the full number of their days ; the ſaid fa/irval 
days, and goed fridavs, (and ſundays ) except. 
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5. By the 13 G. 3. c. 80. certain penalties are inflicted Killing game on 


ſundays and 


on perſons wilfully killing game, or uſing a dog, gun, net, .,,;a- — 


or engine on a ſunday or chriſtmas day: for which ſee 
Lord's dap.) 


6. Betides the occaſional faſt days, in time of war, or Occafional 


other calamity ; and days of r for peace, ot ofices. 


victory, or other ble ſſing: there are four ſolemn days an- 
nualty, for which ſpecial ſervices ate appointed : to wit, the. 
fiſch day of November, being the day of the papiſts con- 


ſpiracy, and of the aitival of king William: the thirtieth 


day of January, being the day of the martyrdam of king 
Charles the firſt: the nine and twentieth day af May, bein 
the day of the reſtoration of king Charles the ſecond; — 
the twenty fifth day of October, being the day on which 
his majeſty began his happy reign. 


7. By the 3 J. c. 1. Foraſmuch as almighty God hath in Fer the f fik of 
all aget ſhrwed his power and mercy in the miraculous and gra- November, 


dias deliverance of his church, and in the proteftion of reli- 
gious kings and flates ; and that no nation of the earth hath 
lien bleſſed with greater benefits than this kingdom now enjtyetbh, 
baving the true and free profeſſion of the goſpel under our moj 
gracious ſavereign lord king James, the moſt great, learned, and 
religious king that ever reigned therein, inriched with the moſt 
byeful and plentiful progeny,” proceeding out of his royal lains, 
promiſing continuance of this happineſs and profeſſion tq all peſ- 
terily ; the which many malignant and deviliſh papiſis, jeſuits, 
and ſeminary pri:fts much envying and fearing, conſpired meft 
borribly, when the king's moſi excellent majeſty, the queen, tha 
prince, and a'l the lords ſpiritual and temporal, and commons 
ſhould have aſſembled in the upper houſe of 221 upon 
the fiſth day Nevember, in the year of our Lord one * 
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fix hundred and five, ſuddenly to have blown up the ſaid whole 
houſe with gunpotuder : an invention ſo inhuman, barbaray, { 
and cruel. as the lite was never before heard of, and was (as 
ſome of the principal conſpirators thereof confeſs) purpoſely de. « 
viſed and concluded to be done in the ſaid houſe, that where 6 
ſundry neceſſary and religicus laws for preſervation of the thurch ; 
and ſlate were made, which they falſely and fland:ronfly term « 
cruel laws, enafted again/! them and their reitgicn, both place « 
and perſons ſhould all be deſtroyed and blown up at once ; which 8 
would have turned to the utter ruin of this whole Aingdim, had G 
it not pleaſed almighty God, by inſpiring the king's mull excel. 

lent majefly with a divine ſpirit, to interpret ſom? dark phraſe I 
of a letter ſhewed to his majeſty, above and beyond all ordinary 

conſtruction, thereby miraculouſly diſcovering this hidden treaſm li 


not many hours before the appointed time for th: execution there- 
of: therefore the king's moſt excellent majety, the lords ſpiri- 
tual and temporal, and all his majefly's faithful and loving 
fnbjefts, do moſt juſtly acknowledge this great and infinite bliſ- 
fing to have proceeded merely from Ged his great mrrcy, and to 
his moſt boly name do aſcribe all hanour glory and praiſe : and 
to the end this unfeigned thankſulneſs may never be forgotten, 
but be bad ina perpetual remembrance, that all ages to come may 


yield praiſes to his divine majefly for the ſame, and have in ni- thi 
mory this joyful day of deliverence. 1. 1. | inj 
It is enatted, that all and ſingular miniflers in every cathedral be 
and pariſh church, or other uſual place fir common prayer, ſhall ſec 
always upon the fifth tay of November, ſay morning prayer, and are 
give unto almighty God thanks for this mofl happy deliverance; Tat 
and all perſons ſhall always upon that day, diligently and 
faithfully reſort io the pariſh church or chapel actuftomed, or to a 
| ſome uſual church er chapel where the ſaid morning prayer, 5 
| preaching or other ſervice of God ſhall be uſed, and then and 4 
| there to abide orderly and ſaberly, during the time of the ſaid ET 
prayers, preaching, or other ſervice of God, there to be uſea and iq 
miniftred. 1. 2. | 8 0 
| And that every perſon may be put in mind of his duty, and Ty 
he then better prepared to the ſaid holy ſervice; every miniſter 8 * 
Hall give warning to his pariſhioners, publickly in the church ; Gy 
at morning prayer, the ſunday before every ſuch fifth day of Ni- Ti 
vember, for the due obſervation of the ſaid day. 1. 3. "0 
And ofter morning prayer, or preaching upon the ſaid fifth * I: 
day of November ; they ſhall read publickly, diflin&ly, and * 
plainly, this preſent act. Id. | * fe 
Give unto Almighty God thanks] It ſhould ſeem by the * 


1 tenor of this act, that the form or manner of giving 
| thanks was lefr to the diſcretion of —_ v 
| * . l 


* 
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that there was a ſtanding form for this day, in the 16 C. 1. 
appears from this order of the houſe of lords; ** Ordered, 
e that the title before the prayers for the deliverance from 
« the gunpowder plot ſhall be altered and printed-hereafier 
« in hec verba, viz. A thankſgiving for the delivery from 
« the gunpowder treaſon: and the printer is to be 
« ſent for to appear before the houſe, to be aſked 
« how this title that is now prefixed, viz. A thankſ- 
« piving for peace and victary, came to be introduced.” 
G1. 249. | 8 

This office was reviſed by the convocation, in the year 
1662; and afterwards ſome few additions and alterations 
were made, upon a new reviſal in the ſecond-year of Wil- 
liam and Mary; and fo continueth. | G1b/. 249. 

And the title thereof is this: 4 form of prayer with 
thankſgiving, to be uſed yearly upon the fifth day of Nowember ; 
for the happy deliverance of king Fames the firſt, and the three 
eflates of England, from the mof1 traiterous and bloody intended 
maſſacre by gunpowder ; and 2 for the happy arrival of his 
maje/ly king William on this day, for the deliverance of our 
church and nation. 

And altho' the due obſervation of this day, as alſo of the 
thirtieth of January, and the twenty-ninth of May, are 
injoined by act of parliament ; yet the particular forms to 
be uſed on thoſe days, are not previouſly directed, nor ſub- 
ſequently confirmed by any act of parliament; but they 
are ſpecially authorized (as is alſo that of the king's inaugu- 
ration) by this order of his majeſty ; 

* GEORGE R. | 

« Our will and pleaſure is, that theſe four forms of 
« prayer, made for the fifth of November, the thirtieth of 
« January, the twenty-ninth of May, and the twenty- 
« fifth of October, be forthwith printed and publiſhed, and 
« annexed- to the book of common prayer and liturgy 
« of the church of England, to be uſed yearly on the ſaid 
% days, in all cathedral and collegiate churches and chapels, 
* in all chapels of colleges, and halls within both our 
e univerſities; and of all our colleges of Eaton and Win- 
* cheſter, and in all pariſh churches and chapels, within 
* that part of our kingdom of Great Britain called Eng- 
„ land, the dominion of Wales, and town of Berwick 
© upon Tweed. Given at our court at St. James's, the 
* ſeventh day of October, 1761, in the firſt year of our 
* reign. 
« By his majeſty's command; | 
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Dr. Watſon queſtioneth (and juſtly as it ſeemeth) the 
ordinary's power, to puniſh for the neglect of keeping the 
ſolemn days, injoined by act of parliament ; becauſe the 
reſpective acts do give to the ordinary no ſuch power, 
Waif. c. 32. | 

But there ſeemeth to be no doubt, ſo far as the ſever] 
offences ſhall fall within the words of the ſaid acts, but that 
the offenders may be thereupon indicted, fined, and impti- 
ſoned for the contempt. a 5 

8. By the 12. C. 2. c. 30. it is enacted, by the lords 
and commons aſſembled in parliament; that every thirticth 
day of January, unleſs it falls out to be upon the Lord's day, 
and thin the next day fellzwing, foall be for ever ſet apart, tn 
be kept and abjerved in all churches and chapels, as an anniver. 
fary day of fafling and humiliation, ta implore the mercy if 
God, that neither the guilt of the ſacred and innocent blond of 
his late maje/ly king Charles the .fir/t, nor thoſe other ſins by 
which God was provoked to deliuer up both us and our king inis 
the hands of cruel and unreaſonable men, may at any time by 


viſited upon us or cur poſterity. 


The form of prayer for this folemnity, and alſo for that 
of the '29th of May, were ofa different complexion in 
the reigh of king Charles the ſecond from what they ere 
now. Of which, the reaſon is faid to have been this: the 
parliament and other leading men who called home king 
Charles the ſecond (many of whom had been concerned in 


- oppoſing his father's meaſures) would not be called traitors; 


2 449% 


and required that a diſtinction ſhould be made between the 
commencement of the war, and the conchufion of it: they 
would not- ſuffer the firſt oppoſition made to the meaſures 
of that unhappy. prince to be ſtiſed rebellion; notwiths 
ſtanding that they diſapproved of the abolition of the te- 
gal government which enſued. | 0 
And accordingly the offices for theſe two ſolemnities 
were drawn up, without any reflection on the firſt author! 
or promoters of the oppoſition ; and, in general, breathe 
more a ſpirit of piety than of party, of humiliation than 
of revenge; and, throughout, are: modeſt, grave, decent, 
ſenſible and devout. = i bet 1 4 

King James the ſecond altered theſe forms. And king 
William did not venture to reduce them to their primitive 
ſtate, ' And ſo they have continued, with very little varia- 
tian, to this day. 


1 twenty- 9. By the 12 C. 2. e. 14. Foraſmuch as almighty God the 


niath of May. King of kings, and ſole diſpoſer 'of all earthly crotuns and l ing- 


does, hath by bis all-fwaying providence and power miracu- 
7! | tſp 
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aj demteſtrated in the view of all the world, his tranſtendent 
mercy loue and graciouſneſs, towards his moſf excellent majefly 
Charles the ſecond, by bis eſpecial grace, of England, Scotland, 


France and Ireland, king, defender of the true faith, and all 


his maje/ly's loyal ſubjetts of this his kingdom of England, and 
the deminions thereunto annexed by his maje/ly's late moſt on- 
derful glorious peaceable and joyful refloration, to the atual 
pelſſian and exerciſe of his undoubted hereditary ſavereign 
and regal authority over them (after ſundry years forced ex- 
termination into foreign parts, by the maſt traiterous conſpira- 


cies, and armed power of uſurping tyrants, and execrable per- 


aus traytors ) and that without the wa oppeſition or eff u- 
ſian of blesd, through the unanimaus cordial loyal votes of the 
lards and commons in this preſent parliament aſſembled, and 
paſſionate defires of all other bis majeſiy's ſubjets ; which uneæ- 
preſſuble bleſſeng (by God's own moſt wonder ful diſpenſation) was 
compleated on the twenty-ninth day of May laft paſt, being the 
ni memorable birth- day, not only of his maje/ly both as man 
and prince, but likewiſe as an attual ting, of this and. 
other his majeſty's kingdoms, all in a great meaſure netu- born 
and raiſed from the dead on this moſt joyful day, wherein many 
thouſands of the nobility, gentry, citizens, and other bis lieges 
of this realm, conduc lad his majeſty unto his royal cities of Len- 
don and Wiftminfler, with all poſſible expreſſions of their publick 
Joy and loyal affetiions, in far greater triumph than any 7 his 
moſt vitorious predeceſſors kings of England returned thither 
from their foreign conqueſts ; and both bis mejefty's houſes of 
parliament, with all dutiful and joyful demon/irations of their 
allg iance, publickly received, and cordially congratulated his 
majefly's moſt happy arrival, and inve/liture in his royal throne, 
at his palace at Whitehall : Upan all which conſiderations, this 
being the day which the Lord himſelf hath made and crowned 
with ſo many publick bleſſings and ſignal deliverances, bath of 
his majefly and his people, from all their late moſt deplorable 
conſuſions, diviſions, wars, devaſiations and oppreſſions, to the 
end that it may be kept in perpetual remembrance in all ages to 
come, and that his ſacred majeſty with all his ſubjecꝰs of this 
realm and the dominions there, and their poſterities after 
them, might annually celebrate the perpetual memary thereef,, by 
ſacrificing their unfeig ned bearty publick thanks thereon to al- 
mighty God, with one heart and voice, in a moſt devout and 
chriſtian manner, far all theſe pub.ick benefits received an 
conferred on them, upen this moſt joyſul day; it is enatted, 
the king's moſt excellent majeſty, and the lords and commons in 
parliament aſſembled, that all and ſigular miniſters of God's 
word and ſacraments, in every church, chapel, and other uſual 
"TM . place 
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place of divine ſervice and publick prayer, which now are, o- 
hereafter ſhall be within this realm of England and the demi. 
nions thereof, and their ſucceſſors, ſhall in all ſucceeding ages 
annually celebrate the twenty-ninth day of May, by rendring 
their hearty publick praiſes and thankſgivings unto almighty 
God, ſor all the forem -nitoned extraordinary mercies, bleſſings, 


and deliverances received, and mighty acts done thereon, and 
declare the ſame to al the people there aſſembled, and the ge- 


nerations yet to came, that ſo they may for ever praiſe the Lird 
for the ſame, whoſe name alone is excellent, and his glory above 
the earth and heavens, | 
And be it further enacted, that every perſon inhabiting 
within this kingdom and the dominions thereunto belonging, [hall 
upon the ſaid day annually reſort with diligence and devotion 
to ſome uſual church, chapel, or place, where ſuch publick thank/- 
giving and praiſes ts God's moſt divine majeſty ſhall be ren- 
dred, and there orderly and devoutly abide during the ſaid pub- 
lick thank/givings, prayers, preaching, ſinging of pſalms and 
other ſervice of God there to be 1 ſed and miniſtred. . 
And to the end that all perſons may be put in mind of their 
duty theremm, and be the better prepared to diſcharge the ſam: 
with that piety and devotion as becomes them; be it further 
enndted, that every miniſter all give notice to his pariſhimers 


publicly in the church, at n.orning prayer the Lord's day nent 


before every ſuch twenty ninih- day of May, for the due obſerva- 
tion of the ſaid day, and /ha'l then likewiſe publickly and diſ- 
tindtly read this preſent act to the people. ' 
Of the difference between the form of prayer which 
was firſt drawn up for this ſervice, and uſed during the 
reign of king Charles the fecond, and the form which is 
now uſed, it is thought fit here to ſubjoin ſome ſtriking 
ſpecimens, | 
Office of Cha. 2, Office of Ja. 2, (now invſe) 


Title thereof, and rubrick, 


A form of prayer with A form of prayer with 

. thankſgiving, to be uſed year- thankſgiving to almighty God, 
ly upon the 29th day of May; for having put an end to the 

being the day of his mzjeſty's great rebellion, by the reſtita- 

birth, and happy retura co tion of the king and royal fa- 
his kingdoms. | mily, and the reſtoration of the 
\ government, after many years 
interruption: which un * 
able 
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able mercies were wonderfully 
completed upon the 2gth of 
May, in the year 1660. And 


ia memory thereof, that day in 


enery year is by act of parlia- 
ment appointed to be for ever 
kept holy. | 

The att of parliament for the 
obſervation of this day, ſhall be 
read publickly in all churches 
an the Lord's day next before ; 
and notice to be given for the 
due oolervation of the ſaid day, 


* 


Collect. 


We yield thee praiſe 
and thankſgiving for our de- 
liverance from thoſe great and 
apparent dangers wherewith 


we were compaſled. 


. «+ « We yield thee pra'ſe 
and thankſgiving for the won- 
derful deliverance of theſe 
kingdoms from the great re- 
bellion, and all the miſeries 
and oppreſſions conſequent 
thereupon, under which they 
had ſo long groaned, 

- - We yield thee thanks 
for our deliyerance . . . from 
the unnatural rebellion, uſurp- 
ation, and tyranny, of ungod- 
ly and cruel men. 


Finally, by way of contraſt, the ſpirit both of the one 
and the other will appear, from the following anecdotes, 


Office of Cha. 2. 


O God, who by thy divine 
providence and goodneſs didſt 
this day firſt bring into the 
world, and didſt this day alſo 
bring back and reſtore to us, 
and to his own juſt and on- 
doubted rights, our moſt gra- 
cjous ſovereign lord thy ſer- 
vant king Charles ; preſerve 
his life, and eftabliſh his 
throne, we beſeech thee. Be 
unto him a helmet of ſalva- 
tion againſt the face of bis 


enemies, and a ſtrong * 
or 


Office of Ja. 2. 


Almighty God, and hea- 
venly Father, who of thive 
infinite and unſpeakable good- 
neſs towards us, didſt i» a molt 
extraordinary and wonderful 
manner dilappoint and over- 
throw the wicked defigns of 
thoſe traiterous, heaty, and 
highminded men, who under 
pretence of religion and thy 
moſt holy name, had contriv- 
ed, and well nigh effected the 
utter deſtruction of this church 
and kingdom; as we do this 

KY day 
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of defence iu the time of 
trouble. Let his reign be 
proſperous, and his days ma- 
ny. Let juſtice, truth, and 
holineſs ; let peace, and love, 
and all chriſtian virtues flou- 
riſh in his time. Let his 
people ſerve him with honour 
and obedience; and let him 
ſo duly ſerve thee on earth, 
that he may hereafter ever- 
laſtingly reign with thee in 
heaven, through Jeſus Chriſt 
our Lord, Amen. 

O Lord our God, who up- 
holdeſt and governeſt all 
things in heaven and earth; 
receive our humble prayers, 
with our thankſgivings, for 
our ſovereign lord Charles, 
ſet over us by thy grace and 

rovidence to be our king: 
and ſo, together with him, 
bleſs the whole royal family 
with the dew of thy heavenly 
Spirit; that they, ever truſt- 

ing in thy goodneſs, protected 
by thy power, and crowned 
with thy gracious and endleſs 
favour, may continue before 
thee in health, peace, joy, 
and honour, a long and hap- 
py life upon earth, and after 
death obtain everlaſting life 
and glory in the kingdom of 
heaven; by the merits and 
mediation of Chriſt Jeſus our 
Saviour, who with the Father 
and the Holy Spirit, Jiveth 
and reigneth ever one God, 
world without end. Amen. 


Holtdays; 


day moſt heartily and devout- 
ly adore and magnify thy glo- 
rious name for this thine inf. 
nite goodneſs already vouch. 
ſafed to us; ſo do we moſt 
humbly beſeech thee to con. 
tinue thy grace and favour to- 
wards us, that no ſuch diſmal 
calamity may ever again fall 
upon us. Infatuate and defeat 
all the ſecret councils of de. 
ceitful and wicked men againſt 
us. Abate their pride, aſlwage 
their malice, and confound 
their devices. Strengthen the 
hand of our now molt gracious 
ſovereign, and all that areput 
in authority, under him, with 
judgment and juſtice, to cut 
off all ſuch workersof iniquity, 
as turn religion into rebellion, 
and faith into faction; that 
they may never again prevail 
againſt us, nor triumph in the 
ruin of the monarchy, and thy 


church among us. Protect and 


defend our ſovereign lord the 
king, with the whole royal 
family, from all treaſons and 
conſpiracies. Be unto him an 
helmet of ſalvation, and a 
ſtrong tower of defence againſt 
the face of all his enemies; 
clothe them with ſhame and 
confuſion, but upon himſelf 
and his poſterity let the crown 
for ever flouriſh, So we thy 
people, and the ſheep of thy 
aſture, will give thee thanks 
or ever, and will always be 
ſhewing forth thy praiſe, from 
generation to generation, thro' 
Jeſus Chriſt our only Saviour 
and Redeemer; to whom with 
thee, O Father, and the Holy 
Ghoſt, be glory in the church, 
throvghout all ages, world 
without end. Amen. 


Note, there is no order in either of theſe offices, for 


a termon or homily on this day; and in the office of 


/ 


Cha. 
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Cha. 2. there is no dired ion for a ſermon. or homily on 
the zoth of January, but by the office of James 2d it is 
required that on the ſaid 3oth day of Jan, ſhall be read 
the firſt and ſecond parts of the homily againſt diſobe- 
dience and wilful rebellion, or elſe the minifter ſhall 
preach a ſermon of his own compoſing upon the ſame ar- 


ment, 


327 


10. The inauguration day, or the day when the king For the king's 
or queen, for the time being, began their reſpective cfon 


reigns, is not enjoined by act of parliament, as are the 
other Hlemn days, for which particular ſervices ate ap- 

inted. The obſervation of this day, in the time of 
king Charles the firſt, was inforced by a particular canon 
in the year 1640, after the example (as it is ſaid in the 
preſace to that canon) as well of the godly chriſtian em- 
perors in the former times, as of our own moſt religious 
princes fince the reformation: and the ſaid preface fur- 
ther ſaith, that a particular form of prayer was appointed 
by authority for that day and purpoſe, and injoineth all 
churchwardens to provide two of thoſe books at leaſt. 
This feſtival was diſuſed in the reign of king Charles the 
ſecond, upon occaſion of the death of his royal father, 
the manner. of which changed the day into a day of for- 
row and faſting, as is ſet forth in the order for reviving 
that uſage in the firſt year of king James the ſecond, be- 
fore the ſervice compoſed for that purpoſe. Which ſer- 
vice (after ancther diſuſe of that feſtival during the reign 
of king William) was reviſed, and the obſervation of the 
day commanded by a (ſpecial order thereunto annexed, in 
the ſecond year of queea Anne, and ſo continueth to this 
time, Gil}. 246. : 

Some have queſtioned by what authority of law this ſo- 
lemnity, as alſo the other occaſional thankſgivings and faſts 
appointed by the king are kept, Upon which Mr, Fobn/on 
obſerveth, that it is ſufficient in this caſe (as he thinketh) 
that the two houſes of parliament have and do own this 
power to be lodged in the crown, as they do by ſubmitting 
to theſe royal commands in obſerving ſuch days, and ſome- 
times petitioning him to order theſe religious ſolemnities, 
Fobnſ. Cler. Lad. Mec. 182. 

Nevertheleſs this ſame Mr. Jobnfon afterwards, in the 
year 1715, being cited before the ordinary to give an ac- 
count why he omitted in his church the ſervice of the 
king's inauguration, perſiſted in his omiſſion thereof, and 


gave this for the reaſon (which he deſired might be under- 
ſtocd as well for his omiſſion of the ſervice of that day, as 
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Holidays. 

of other occaſional prayers at other times); namely, that 
the king's proclamation hath- not the force of a law in 
England ; that the king is ſupreme in eecleſiaſtical cauſes, 
only as he is ſo in temporal, that is, in his courts; and 
that he knoweth (he ſays) of no ſupremacy, which is ex- 
erciſed without either parliament, or convocation, ar 
court of delegates, or the courts in Weſtminſter-hall; or 
however, that the king's ſupremacy, whatever it is, in 
this reſpect is reſtrained and limited by act of parliament; 
that by the 36th canon every clergyman is required to 
promiſe under his hand, that he will uſe the form in the 
book of common prayer preſcribed, and no other ; that by 
the ſtatute of the 5 & 6 Ed. 6. c. 3. all the days there 
mentioned ſhall be kept as holidays, asd none ober; and 
that by the ſeveral acts of uniformity, all miniſters ate re- 
quired to uſe the form preſcribed in the book of common 
prayer, and nene other, or otherwiſe. And the proſecu. 
tion againſt him (he ſays) did not proceed. 7chn/on's cafe 
of occaſional days and piayers. This was in the year 
1721, after the cauſe had reſted for fix years. But whe- 
ther it was upon the occaſion of Mr. Johnſon's publiſhing 
this caſe, or for whatever other reaſon, it appears, that the 
proſecution did afterwards proceed. And in archbiſhop 
Wake's Collefanee, now belonging to the library of Chrijl 
Church in Oxford, (Canterbury. v. 4. art. 276.) there is a 
letter from Dr. Bower, archdeacon of Canterbury (who 
was then alſo biſhop of Chicheſter) to archbiſhop Wake, 
propoſing methods of bringing Mr, Juhnſon's cauſe to 
ipeedy iſſue; dated Oct. 26, 1723. 

Then, Art. 277. folluws a copy of Mr, Johnſon's 
Proxv; VIZ. * 

Whereas there has been a cauſe of office, &c. And 
whereas divers articles have been given in and admitted, 
to which the ſaid Johnſon had given a negative office 
as by the act &c. Now know all men by theſe 
preſents, that I the ſaid J. J. do acknowledge and con- 
feſs myſelf ſorry for having given offence in the matters 
contained in the ſaid articles, and do hereby retract the ne- 
gative iſſue given by me to them, and do confeſs the ſaid 
articles in all and every part thereof, and ſubmit myſelf 


in all things to the right reverend the archdeacon afore- 


ſaid, or his official; and do hereby ſincerely promiſe not 
to offend in the like manner for the future: and being 
aged and infirm, and very unfit to travel from my ſaid vi- 
carage to Canterbury, but deſirous that this my retraction 
of the negative iſſue given by me to the ſaid articles, and 
0 N |; mJ 


* Nee | cd 2 n — N N * E — ma 


Holidays. 

my promiſe not to offend in the like manner for the ſu- 
ture, may have their due effet; I do hereby conſtitute and 
zppoint Mr. George Upton, one of the proctors of the 
ſaid archdeacon's court, to be my lawful and undoubted 
roQor, for me, and in my name, to. appear before the 
right reverend the archdeacon aforeſaid, or his official, or 
ſurr gate, or any other competent judge in this behalf, to 
pray and procure this my retraction of the negative iſſue 
given by me to the ſaid articles to be admitted, and tu con- 
teſs the ſame in all their parts, with a promiſe in my name 
not to eFend in the like manner for the future; and ſub- 
mitting in all things to what the right reverend the arch- 
deacon or his official ſhall do touching the premiſſes; rati- 
fying, allowing, and hereby confirming whatſoever my 
ſaid proctor ſhall fully do or cauſe to be done herein. In 
wicneſs whereof, I have hereunto ſet my hand and ſeal, 


this third day of March, 1723. 
OE John Johnſon. 


Then follows, | 
Ce Martii 1723 Coram Ds Wife, &c. 
Procures hinc inde conſenſerunt in diem &c, Tune 
Upton ext* procurium ſuum ipiale ſub manu et ſigillo 
J. J. Clici partis ſuz firmatum et | vigore ejuſdem retrac= 
tavit-reſponſa ſua negativa aliis artis con” eundem J. J. 
extis facta et data et animo conteſtandi litem affirmative 
et eoſdem agnovit omnes et ſingulos artos præd' in omni 
parte eorundem eſſe veros et nomine partis ſuæ ſubmiſit 
ſe Rao Dno Epo Cicefſtr” Archionv Cant' ejuſꝗꝰ officiali 
cum ptomiſſione de non repetendo offenſiones in articulis 
pred” objectas et homoi procurium retactionem confeſ- 
fion* ſubmiſſion” et promiſſion* admiſit Quatus &c. in 
ptæſentia Norris eadem conſeſſa oblata et acta per Uptoa 
acceptantis. Tune dtus Upton petiit dium J. J. partem 


ſuam dimitti dro Norris diſſen' ad cujus petnem Das de- 


crevit Monem contra dtum |. J. ad legend” et recitand* 
in Eccha ſua paraoli de Cranbrook Formulas precum 
publicar” 29 Maii 1 Auguſti 5, Novembris et 30 vel 30 
Jan' legi et recitari authoritate Regia injunctas diebus 
reſpve præd' et ad certificand* De Archiono præd' e- 
Julye officigli aut alii Judici ia hac parte competent' de 
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obedientia ſua in hac parte facta primo die Jutidico poſt 
30” Januarii prox futur* et condemnavit dium ]. 1 
expenſis &c. et aſfignavit Procutibus hine inde ad au- 
diend' Voltem &c. ſuper petnem dti Upton et ſuper tax. 
ation” earundem expenſarum in prox” &c, dto Upton 
diſlen”, 

Art. 292. Extract from a letter to archbiſhop Wake, 
in Mr. Johnſon's own hand-writing. 


Cranbrook. Lady-day, 1724, 


May it pleaſe Your Grace, 


To accept of my moſt humble thanks for Your Lenity, 
in the point of extraordinary days and occaſional prayers. 
And I promiſe that I will never give You jult occaſion to 
repent of it.— 


Homilies. See Public Worſhip, 


Hoſpitals, 


F OR Papiſts being diſabled to nominate to hoſpitals, 
. ſee title Nope xv. 


Divers kinds cf 1. Of hoſpitals, ſome are corporations aggregate of 


boſpitate, 


Power of foune 
dation. 


many, as of maſter or warden, and his confreres ; ſome, 
where the maſter or warden hath only the eftate of inhe- 
Jitance in him, and the brethren or ſiſters power to con- 
tent, having college and common ſeal ; ſome, where the 
maſter or warden hath only the eſtate in him, but hath 
no college and common ſeal. And of theſe hoſpitals 
ſome be eligible, ſome donative, and fome preſentable. 
1 I. 342. 
2. By the 39 Elia. c. 5. (made perpetual by the 21 
Fac. c. 1.) Every perſon ſeiſead of an eſtate in fee ſimple, ſhall 
ave full power at his will and pleaſure, by deed inrolled in the 
high court f chancery, to ereft, found, and eftabliſh an hiſ- 
pital, maiſon de Dieu, abiding place, er houje of corre nion, 
as well for the finding ſuſtentation and relief of the maimed, 
poor, needy, or impotent people, us to ſat the paor to with; 
to have continuance for euer; and from time to time, to plact 


thirein ſuch bead and members, and ſuch number of peer, 
| - 6 


Hoſpitals, 


as to him, his heirs, and aſſigns ſhall ſeem comventent : and ſuch 
haſpital ſo founded, ſhall be incorporated, and have perpetual ſuc- 
ceſſun for ever by fuch name as the founder, his heirs, ex- 
acutors, or aſſigns ſhall apprint : and ſhall by the name of 
incorporation have capacity to pucrhaſe, and hold any goods or 
rechold lands, not exceeding 200 | à year above repriſes; with- 
out licence or writ of ad quod damnum ; the Aatute of mort- 
main, or any other flatute or law to the contrary notwith= 
flanding. And they ſhall have a common ſcal. Provided, that 
ns ſuch hoſpital /hall be founded or incorporated, unleſs upon the 
ndatian or erection thereof, the ſame be endowed for ever, 
with lands, tenements, or hereditaments, of the clear yearly va- 
lue of 101. And, finally, ſuch conſtructions ſhell be mate 
of this att, as ſhall be mojt beneficial for the maintenance of 
the por, and for repreſſing and avoiding of all acts and devices 
to be invented or put in ure contrary to the true meaning of this 
act. 

Nat exceeding 2001 a year] If they be at the time of 
the foundation or endowment of the yearly value of 2001 
or under, and afterwards they become of greater value by 

huſbandry, riſing of prices, ſudden accidents, as by 
eſcheat, or otherwiſe; they ſhall continue good, to be 
enjoyed by the hoſpital, albeit they be above the yearly 
value of 2001: for the yearly value muſt be accounted as 
it was at the time of the endowment made. Alſo goods 
and chattels (real or perſonal) they may take of what value 
ſoever. 2 Inf. 722. 

But by the g G. 2. c. 36. No manors, lands, tenements, 
rents, advowſens, or other hereditaments, cerporeal or incorpo- 
real; nor any ſum of money, goods, chattels, ſlacks in the pub- 
lic funds, ſecurittes for money, or any other perſonal late what- 
ſorver, to be laid out, or diſpoſed of in the purchaſe of any lands, 
tenements, or hereditaments, fhall be given or any ways con- 
vejed or ſettled (unleſs it be bona fide for full and valuable 
conſideration) to or upon any perſon or perſons, bodies politick or 
corporate, or otherwiſe, for any tate or intereſt whatſocver, or 
any ways charged or incumbred, in irufl or for the benefit of 
any charitable uſes whatſoever ; unleſs ſuch appointment of lands, 
or money, or ether perſonal eſtate (other than flocks in the 
Publick funds), be made by dred indented, ſealed and delivered 
in the preſence of two witneſſes, twelve kalendar months at leaſt 
before the death of the donor, and be enrolled in chancery with- 
in fix kalendar months next after the execution there; and un- 
leſs fuch flock in the publick 2 be transferred in the 
publick boots uſually kept for the transfer of flocks, ſix lalen- 


dar months at leaſt before the death of the donor : and unleſs 
* the 
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Viſitation and 
gove:ament, 


Hoſpitals, - 


the ſame be made to take effect in poſſeſſion for the charitall, uſe 
intended, immediately from the making thereof, and be with, 
power of revocation. And any aſſurance otherwiſe made ſhall 
be void (2). N 

3. By the aforeſaid ſtatute of the 39 Eliz. c. 5. The 


hoſpitals, ſo founded, ſhall be ordered and viſited by ſucß 


perſon or perſons, as ſhall be aſſigned by the founder, his 
heirs or aſſigus, in writing under his or their hand and 
ſeal, not being repugnant or contrary to the laws and ſta. 
tutes of this real (a). 

If the founder maketh no appointment; then it is en. 
acted by the 2 H. 5. c. 1. as followeth: foraſmuch as 
many hoſpitals within this realm, founded as well by the 
noble kings of this realm, and lords, and ladies, both ſpi- 
ritual and temporal, as by divers other eſtates, to the ho. 
nour of God and of his glorious mother, in aid and metit 
of the ſouls of the ſaid founders, to the which hoſpitals the 
ſame founders have given a great part of their moveable 
goods for the building of the ſame, and a great part of 
their lands and tenements, therewith to ſuſtain impotent 
men and women, lazars, men out of their wits, and poor 
women with child, and to nouriſh, relieve, and refreſh 
other poor people in the ſame, —— be now for the moſt 
part decayed, and the goods and profits of the ſame by 


divers perſons as well ſpiritual as temporal withdrawn and 


ſpent in other uſe, whereby many men and women have 
died in great miſery, for default of aid, living, and ſuccour, 
to the diſpleaſure of God, and peril of the fouls of ſuch 


manner of diſpoſers; it is ordained and eſta>liſhed, that 


as to the hoſpitals which be of the patronage and founda- 
tion of the king, the ordinaries, by virtue of the king's 
commithon to them directed, ſhall inquire of the manner 
and foundation of the (aid hoſpitals, and of the govern- 
ance and eſtate of the ſame, and of all other matters ne- 


(z) See Mortmain, And note, that though lands pur- 
chaſed bona fide for full conſideration are excepted out of 
this act; the king's licence is neceſſary to enable corporations 
to purchaſe and hold lands in mortmfin. 7&8 V. 3. c. 37. 

(a) If no ſoch perſon be named, the viſitstorial power, in 
eleemoſynary lay foundations, is, by law, thrown upon the 
founder and his heirs, whom failing, it devolves upon the 
crown, to be exerciſed by the chancellor. See College, 6 
& 7. and 4 T. Rep. 233- The King againſt the Maſter and 
Fellows of St. Catherine's hall, Cambridge, with the authori- 


ties there cited. 
ceſlary 


ceſſiry and requiſite in this behalf, and the inquiſitions 
thereof taken ſhall certify in the king's chancery : and as: 
to other hoſpitals which be of another foundation and pa- 
tronage than of the king ; the ordinaries ſhall inquire of 
the m nner of the foundation, eſtate, and governance of 
| the ſame, and of all other matters and things neceſſary in 
this behalf, and upon that make thereof correction and 
reformation, according to the laws of holy church, as to 
them belongeth. + ; | 
And by the 43 El. c. 4. Where lands and goods 
given to hoſpitals have been miſapplied, the lord chancel- 
ſor may iſſue commiſſions to inquire and take order there- 
in (b) : but this not to extend to hoſpitals which have ſpe- 
cial viſitors or governors, And provided, that this act 
ſhall not extend to abridge the power of the ordinary. 
4. By the aforeſaid ſtatute of the 39 Eliz. c. 5. In the of «1-8ions in 
hoſpitals ſo founded as aforeſaid, they ſhall be placed, or boſpitals (c;. 


—— 


) For the nature »f theſe commiſſions ſee Charitable 
Uſes. The court of chancery will alſo relieve by original 
bill upon a gift to charitable uſes, within the 43 Elix. and 
will ſettle or direct the diſpoſition of an eſta'e, within that 
ſtatute, according to the intention of the teſtator. 7b, in the 


rote. 

(c) On the ſubjeR of elections, ſee Cathedrals, 6. And 
Deans and Chapters, I/. 10. (5). To which add, that all 
aggregate corporations have a power neceſſarily implied, of 
electing members to fill up vacancies in the body politick, in 
order to perpetuate it. 1 Roll, Ab. 514. If the mode of 
election is preſcribed by charter, or grant, or eſtabliſhed by 
preſcription, it muſt be accurately obſerved: in the abſence 
of theſe it may be regulated by a bye-law ; the right of 
making which is a power alſo incident to corporations in ge- 
neral, Newling v. Francis, 3 T. Rep. 189. 1 Bl. Com. 475. 
The right of election may allo be regulated by a bye-law un- 
der the exiſtence of a charter or preſcription thus: If the 
power of making bye-laws owginally is in the body at large, 
they may delegate the right of election to a /e body, which 
thus becomes the repreſentative of the whole community, for 
the purpoſe of election; but if the power of making bye- 
laws is veſted in a ſelect body, they cannot, by a bye-law, 
exclade an integral part of the body at large from voting. 
nor can they impoſe a qualification on the electors, contrary 
to the original conſtitution of the corporation. 4 Rep. 77. 

- The caſe of corporations. 4 . 48. 3 Burr. 1827. Rex 
v. Spencer, common-councilman of Maidfione, 4 Burr. 2515. 
Rex v. Head, freeman of Heljien. | | 

4 upon 
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Taxes. 


Hoſpitals, 


upon juſt cauſe diſplaced, by ſuck. perſon or perſons 23 
ſhall be aſſigned by the founder, bis beirs or affigns, by 
writing under his or their hand and ſeal, not being re. 
pugnant or contrary to the laws and ſtatutes of this 
realm. Us 0 | 
And by another clauſe-in the ſame ſtatute; it ſhall be 
Jawful to the founder, his heirs: or aſſigns, upon the 
death or removing of any head or member, to place one 
other in the room of him that dieth or is removed, ſuc. 
ceſſively for ever. 9 
And by the 31 Eliz. c. 6. If any perſon ſhall take any 
reward for nominating to an hoſpital, his place (if he ſhall 
have any) in ſuch hoſpital ſhall be void. And any per- 
ſon receiving any reward for reſigaing his place in any 


ſuch hoſpital, ſhall forfeit double the ſum, and the per- 


ſon for whom. he reſigns ſhall be incapacitated. 

5. By the aforeſaid ſtatute of the 39 Eliz. c. f. it is 
provided, that all leaſes or eſtates to be made by any ſuch 
corporation, excecding the number of twenty-one years, and 
that in poſſeſſion, and whereupon the accuſtomable yearly 
rent or more, by the greater part of twenty years next 
before the taking of ſuch leaſe, ſhall not be reſerved and 
yearly payable, ſhall be void (d). | 

6. (1) By the 43 Elia. c. 2. All lands within the pariſh 


are to be aſſeſſed to the poor rate. 


And by Holt chief juſtice, E. 1 An. Hoſpital lands are 
chargeable to the poor as well as others; for no man by 
appropriating his lands to an hoſpital, can diſcharge or 
exempt them from taxes to which they were ſubject be- 
fore, and throw a greater burden upon his neighbours, 
2 Salt. 127. 

In the caſe of St. Luke's hoſpital for lunaticks, M. 
x G. 3. it was determined, that the ſaid hoſpital was not 


chargeable to the pariſh rates; and that in general no 


hoſpital is ſo, with reſpe& to the ſcite thereof, except thoſe 
parts of it which are inhabited by the officers belonging 
to the hoſpital, as the chaplain, phyſician, and the like, 
in Chelſea hoſpital. And theſe apartments are to be 
rated as fingle tenements, of which the ſaid officers are 
the occupiers. The reaſon why the apartments in this 
hoſpital, of the fick or mad perſons, are not to be rated 
is, that there are no perſons who can be ſaid to be the 
occupiers of them (and it is upon the occupiers of houſes 


— * — 


— — 


(4) See Leaſes. 
6 


that 


Hoſpttals, 


that the rate is to be levied), For it would be abſurd to 
call the poor objects ſo with reſpect to this purpoſe; and 
the leſſees of the hoſpital in truſt for the charitable pur- 

ſes to which it is applied, cannot with any propriety be 
conſidered as the occupiers of it; nor laſtly, can the ſer- 
vants of the hoſpital, who attend there for their liveli- 
hood ; and no other perſons, ſaid lord Mansfield chief 
juſtice, can with any ſhadow of reaſon be conſidered as 
the occupiers of it. Burr. Mangf. 1063. 

By the annual acts for the land tax, it is provided, that 
the ſame ſhall not extend to charge any hoſpital, for ot 
in reſpect to the ſcite of ſuch hoſpital, or any of the build- 
ings within the walls and limits thereof; or to charge any 
of the houſes or lands, which on or before Mar. 25, 
1693, did belong to Chriſt's Hoſpital, St. Bartholomew, 
Bridewell, St. Fhomas, and Bethlehem hoſpitals in Lon- 
don and Southwark; or to charge any other hoſpitals or 
alms-houſes, for ot in reſpect only of any rents or reve- 
nues, which on or before Mar. 25, 1693, were payable 
to the ſaid hoſpitals or alms-houſes, being to be received 
and Ciſburſed for the immediate uſe and relief of the poor 
of the ſaid hoſpitals and alms- houſes only. 

Provided, that no tenants that hold any lands or houſes, 
by leaſe or other grant from any of the ſaid hoſpitals or 
alms-houſes, do claim any exemption ; hut that all the 
houſes and lands which they fo hold, ſhall be rated for ſo 
much as they are yearly worth, over and above the rents 
reſerved and payable to the ſaid hoſpitals or alms-bouſes, 
to be received and diſburſed for the immediate ſupport and 
relief of the poor of the ſaid hoſpitals and alms-houſes, 
Provided, that nothing herein ſhall be conſtrued. to ex- 
tend to diſcharge any tenant of any the houſes or lagds 
belonging to the ſaid hoſpitals or alms-houſes, who by their 
leaſes. or other contracts are obliged to pay all rates, taxes 
and impoſitions whatſoever ; but that they ſhall be rated, 
and pay all ſuch rates, taxes and impoſitions. ' 

And if any queſtion ſhall be made, how far any lands or 


tenements belonging to any boſpital or alms-houſe, not 


exempted by name, ought to be aſſeſſed and charged; the 
ſame ſhall be determined by the commiſſioners. upon the 
appeal day. a 

And there is, further, a general clauſe, that all ſugh 
lands, revenues, or rents belonging to any hoſpital or 
alms-houſe, or ſettled to any chatitabte or pious uſe, as 
were afleſſed in the fourth year of Hill. and Mar. ſhall 


be liable to be charged; and that no other lands, tene- 
ments, 
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Jews. 


ments, or hereditaments, revenues or rents whatſoever, 
then belonging to any hoſpital or alms-houſe, or ſettled 
to any charitable or pious uſes, as aforeſaid, ſhall be 
charged, 

Le- (2) By the 25 C. 3. c. 43. / 10. ſervants belong. 
ing to the above hoſpitals are exempted from the duty on 
fervants.] © | 


Hoſpitallers. Sce "Ponaſferies. 
Hotchpot. See Wills. 
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January the thirtieth. See Holidays. 
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Jews. 


A Jew is to be ſworn on the old teſtament; and perjury 
may be affigned upon that oath. 2 Keb. 313. 

By the 10 G. c. 4. When any of his majeſty's ſub- 
jets, proſeſſing the jewiſh religion, ſhall take the oath of 
abjuration ; the words, upon the true faith Fu chriſtian, ſhall 
be omitted. ſ. 18. | 
- H.'2 G. 2. Gomez Serra and Munz. Upon error in 
debt upon a bond, the bail being both Jews, were ſuf- 


—— — 


fered to put on their hats while they took the oath, 


Str. 821. 5 

By the 1 An. ff. 1. c. 30. If any jewiſh parent, in or- 
der to the compelling his proteſtant child to change his te- 
ligion, ſhall refuſe to allow ſuch child a ſufficient main- 
tenance, ſuitable to the degree and ability of ſuch parent, 
and to the age and education of ſuch child; then, u 
complaint thereof to the lord chancellor, it ſhall be lawful 
for him to make ſuch order therein, for the maintenance 
of ſuch proteſtant child, as he ſhall think meet. 

Marriages, where both parties are jews, are excepted out 
of the marriage act of the 26 G. 2. c. 33. 


Ille. See Church. 


Images. 


28.3 


ind © 


Images. 


Winh. Ig, in the church, and the principal image in 

the chancel (viz. of the ſaint to whom the church 
is dedicated) ſhall be provided at the charge of the pariſh. 
Lindw, 251, ' 

Arund, None ſhall bring into diſpute the determinations 
of the church Eg the adoration of the, glorious 
croſs, the worſhip of the images as ſaints, or pilgri- 
mages to the places or relicks of the ſame ; but it ſhall 
be publickly taught and preached by all, that the croſs, 
and image of the crucifix, and other images of the ſaints, 
in memory and honour of thoſe whom they repreſent, 
and their places and relicks, ought to be worſhipped by 
proceſſions, kneeling, bowing, incenſe, kiſſing, oblations, 
illuminations, pilgrimages, and all other modes and forms 
whatſoever uſed in the times of us and our predeceſſors, 
on pain of incurring the guilt of hereſy. Lindw. 297. 

Art. 22. "The romiſh defirint concerning the worſhipping 
and aderation as well of images as of relicks, and alſo invoca- 
tion of ſaints, is a fond thing, vainly invented, and grounded 
* no warranty of ſcripture, but rather repugnant to the word 
of Go 
f 3& 4 Ed. 6. c. 10. Images in churches, of flone timber 
alabaſter or earth, graven carved er painted, ſhall be defaced 
and deſtreyed. 1. 2. 

But this not to extend to any image or picture, ſet or grauen 
upon any tomb in any church, chapel, or churchyard, only for a 
monument of any king, prince, nobleman, or other dead perſon, 
which hath not been commonly reput:d and taken for a ſaint. 
1. 5. 0 
Alſo this ſhall not be done by any perſon of his own 
authority, but he ought to have the licence of the ordi- 
naty. Cro. Ja. 366. | 

And if any ſhall do ſo without the licence of the or- 
dinary ; Dr. Gooolpbin ſays, he ſhall bind bim to his good 
behaviour: but the meaning is only, that he may be bound 
tebis good behaviaur, not by the ordinary, but by the tem- 
poral judge; as in Pricket's caſe (which is the caſe re- 
ferred to), the offender was bound to his good behayiour, 
not by the ordinary, but by the lotd chief juſtice of the 
Fourt of king's bench. Ke 


Vor. II. 2 Jmpro: 
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Impropriation. 
APP ROPRIATION (as ſome ſay) is properly ſo 
called, when it is in the hands of a biſhop, college, 
or religious houſe ; zmpropriation, when it is in the hands 


of a layman, But the words are generally uſed promiſ- 
cuouſſy. Abd the law concerning the ſame is treated of 


under the title Appropriation, 


' Tnauguration day. See Yolidaps, 
Inceſt. See Lewdnels. 
Incumbent. See Benefice, 


Jndemnity, 


| AN indemnity was, a penſion paid to the biſhop, in 

conſideration of diſcharging or indemnifying churches 
united, or appropriated, from the payment of procura- 
tions; or by way of recompence for the profits which 
the biſhop would otherwiſe have received during the time 
of the vacation of ſuch churches. Gig. 706, 719. 


Indita vit. 


NDIC AVI (ſo called from thoſe words in the writ, 
Indica vit nobis, &c.) is a writ of prohibition that lieth 
for the patron of a church, whoſe clerk is defendant in 
the eccleſiaſtical court in an action for tithes, commenced 
by another clerk, and extending to the fourth part of the 
value of the church at leaſt, In which caſe the ſuit be- 
longs to the king's court by the ſtatute of the 13 Ed. 1. 
c. 5. Wherefore the defendant's patron (being like to be 
prejudiced in his church and advowſon, iß the plaintiff 
obtain in the ecclefiaſtical court) bath this means to te- 
move it to the king's court, Terms of the L. F. N. B. 


104. 
But 


* 


1 - 


— 


Inhibition. 
But if the tithes in queſtion do not amount to the fourth 


part of the yearly value of the church; the eccleſiaſtical 
court may determine the right on a writ of Spoliation, 


F. N. B. 70. 
Induction. See Benefice, 


Inhibition. 
I, AN inhibition is a writ, to forbid a judge from 
farther proceeding in a cauſe depending before 
him, being in nature of a prohibition. Terms of the law, 

And this writ moſt commonly iſſueth out of an higher 
court chriſtian to an inferior, upon an appeal. Id. 

But there are likewiſe inhibitions on the viſitations of 
archbiſhops and biſhops: thus when the archbiſhop vi- 
fits, he inhibits the biſhop ; and when a biſhop viſits, he 
inhibits the archdeacon ; and this is to prevent conſu- 
fion, 14. 

2 By Can, 96. That the juriſdiction of biſhops may 
be preſerved (as near as may be) intire and free from pre- 
judice; and that for the behoof of the ſubjects of this 
land, better proviſion be made, that hencefot ward they be 
not grieved with frivolous and wrongful ſuits and moleſ- 


tations ; it is ordained, that no inhibition ſhall be grant- 


ed out of any court belonging to the archbiſhop, - at the 
inſtance of any party, unleſs it be ſubſcribed by an advo- 
cate practiſing in the ſaid court. And the like courſe ſhall 
be uſed in granting forth any inhibition at the inſtance of 
any party, by the biſhop or his chancellor againſt the 
archdeacon, or any other perſon exerciling eccleſiaſtical 
Juriſdiction, And if in the court or conſiſtory of any bi- 
ſhop there be no advocate at all; then ſhall the ſubſcrip- 
tion of a proctor, ptactiſing in the ſame court, be held 
ſufficient, EP 

3. And by Can. 97. It is further ordered and decreed, 
that henceforward no inhibition be granted by occaſion of 
any interlocutory decree, or in any cauſe of correction 
whatfoever, except under the form aforeſaid. And more- 
over, that before the going out of any ſuch inhibition, the 
appeal itſelf, or a copy thereof (avouched by oath to be 
juſt and true), be exbibited to the judge or his lawful 
ba | Z 2 ſurrogate, 


- 
—_— _— —— —̃ . ® 


— — 


— - * . 
_—_— . „„ 


— 


„ 
_ <4 ” $a 


9 
7 
| 
; 
1 
| 


n_ 
"4-0 


—_——— 
"gn 


tt. 


88 


Du * 


_ LENT. At I ˖ 
a — — ws ot 

+ a 4 

> _—_— 

2 — 


340 


Jnterdict; 


ſurrogate, whereby he may be lawfully informed, both 
of the quality of the crime, and of the cauſe of the griev- 
ance, before the granting forth of the ſaid inhibition. 
And every appellant, or his lawful proctor, ſhall before 
the obtaining of any ſuch inhibition, ſhew and exhibit to 
the judge or his ſurrogate in writing, a true copy of thoſe 


ats wherewith he complaineth himſelf to be aggrieved, 


and from which he appealeth ; or ſhall take a corporal 
oath, that he hath performed his diligence and true en- 
deavour for the obtaining of the ſame, and could not ob- 
tain it at the hands of the regiſter in the country, or his 
deputy, tendering him his fee. And if any judge or re- 
gilter ſhall either procure or permit any inhibition to be 
ſealed, ſo as is ſaid, contrary to the form and limitation 


above ſpecified ; let him be ſuſpended from the execution 


of his office, for the ſpace of three months: and if any 
proctor, or other perſon whatſoever by his appointment, 
ſhall offend in any of the premifles, either by making or 
ſending out. any inhibition contrary to the tenor of the 
ſaid premiſſes; let him be removed from the exerciſe of 
his office for. the ſpace of a whole year, without hope of 
tele aſe or reſtoring. | | 


Inſtalment. See Biſhops, 
Inſtitution, See Benefice, 


Jnterdic, 


] NTERDICT is an eccleſiaſtical cenſure, whereby 


the divine ſervices are prohibited, either to particular 
perſons, or in particular places, or both, Lind. 320, 
And both theſe kinds of interdi& have been frequently 


Exerciſed heretofore, upon whole — towns, pro- 


vinces, and even kingdoms ; till they ſhou!d make ſatiſ- 
faction for injuries done, or abſtain from injuries they 
were doing, to the church. Gib. 1047. 

During the time of the interdict, baptiſm was allowed, 
becauſe of the frailty and uncertainty of life ; but the 
holy eucharift was not allowed, except in the article of 
death; fo alſo chriſtian burial was denied in any conſe- 


crated place, except it were done without divine offices, 
Sed. App, 18. | By 


for 


title 


Jntruſion. 


But this cenſure hath been long diſuſed z and nothing 
of it appeareth in the laws of church or ſtate ſince the te- 


formation. Gi 1047. 


—ů 


Interlocutory Decree. 


AN interlocutory decree in the ſpiritual court, is that 
which doth not decide the cauſe, but only ſome in- 
cidental matter, which happens between the beginning 
and end of it. | 


Inteſtates. 


HE law concerning inteſtates, being connected in 
many inſtances with the law concerning laſt wills 


and teſtaments, the whole is treated of together under the 


title ai [ls 8 


Jntruſion, 


Otho, raſmuch as we underfland, that certain prizfls 

caſling an eye upon the benefice of @ perſon who is 
abſent, feigning reports that they have heard he is dead, or 
bath reſigned his benefice ; and fo procure themſelves to be in- 
truded into the ſame benefice; and if perhaps he who was pre- 
tended to be dead ſhall return unto his church, anſwer is made 
unto bim, I know thee not, and the door 1s ſhut againſt him : 
and foraſmuch alſa as others, blinded with coveteuſneſi, do 
preſume privately or in what manner ſiever they can, to intrude 
themſelves into the benefices not only of the abſent but alſo of thoſe 
who are preſent ; and when they are in, neither the ſentence of 
the judge, nor any other thing by which they may be ejefied dath 
avail, but they defend themſelves with force of arm.: We do 
decree, and flriftly enjoin, that no benefice in any wiſe be con- 
ferred, upon pretence of any fame or report of the death or 
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Intruſion. 


ceſſion of any * being abſent ; but the ordinary ſhall wait 
until be be fully informed in either caſe : otherwiſe he Hall be 
bound to render the whole damages to ſuch abſent perſon ; and 
moreover, he who bath procured himſelf to be intruded, Hall 
beſides the reparation of damages, be ſuſpended ipſo fatto from 
his office and benefice. Which alſo ſhail extend to every one, who 
ſhall of his own authority or preſumption, either privily er 
force, obtain the poſſeſſion of an eccleſigſtical benefice which it 
full of another incumbent, and after it Mall be declared to be- 
long to ſuch other ſhall end avour to d:fend himſelf therein by 
force of arms. Athon. 42. | 

Nor any other thing by which they may be ejefted] That is, 
not any ſpiritual cenſure.  /. | 

That no benefice in any wiſe be conferred] Either by colla- 
tion of the biſhop, or preſentation of any other. Ia. 

Boniface. Firaſmuch as it frequently happeneth, that di- 


ves clerks by lay power do poſſeſs themſeives of churches paro- 


chial, or prebendal (even although they have the cure of ſouls), 
and are iniruded into the ſame without eccleſiaſtical authority ; 
we do decree, that a cler ſo iniruded into the church er prebend 
by himſelf or by lay pawcr, ſhall be excommunicated in dut 
form of law, and ſhall be detrunced excommunicated by the dio- 
ceſan of the place, and be diſabled fer ever ipſo fatto to hold 
that benefice. And if after ſentence pronzunced againſt him, hz 
ſhall obſttnately perſiſt in ſuch intruſion for tus months; the 
profits of his other benefices (until he ſhall make ſatisfaftim) 
fha'l be ſegueſired by the divceſans of the places where they Mal 
be, upon denunciation of the biſbep in wh:ſe dioceſe be intruded, 
and whoſe monitian and excommunication be contemned. And 
if be ſhall perſevere under ſuch ſentence ef excommunication for 
a year, from thenceforth he ſhall not be admitted to any ecdleſt- 


. aflical benefice within the province, And if he was intruded by 


a proctor who was a clergymen, the like proceedings ſhall be 
againſt ſuch proctor, and he ſhall be ſubjęel to the penalties afore- 
ſaid. And if ſuch proftor was a layman, he fhall be excom- 
municated in form of law, and be publickly fa denounced. And 
his principal, if he be abſent ſhall be cited; and if be ſhall ap- 
pear and ratify what his proctor ſhall have done in this behalf, 
he ſhall be ſubjec to the penalties aſor:ſaid. But if by contu- 
macy be ſhall abſent himſelf for three months; if be be in the 
kingdom, he ſhall be excommunicated ly the greater excommuni- 
cation, and nevertheleſs ſhall incur the penalties aforeſaid ; eſbe- 
cially ſince to his ſacrilege be hath added diſ.bedience and ns 
tempt : and if he ſhall be out of the kingdom, the like proctid- 
ings ſhall be had again/t him, after a citation, time being al. 
lowed for his being beyond fea, And the church or Rene 
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Intruſion. 
which fech intruſion ſhall be made, /hall be put under an, gecle= 
tical interdiet, And the fautors and aiders of ſuch intru- 


ſan, if they be clerks, ſhail incur the pains aforeſaid ordained 
againſt clerks ; and if they be lay perſons, they ſhall be puniſhed 


in like manner as i, afore ordained for lay perſons. And the 


places and lands of ſuch intruders, if they ds not make ſatis- 
fattion within ene month, ſhall be put under an eccliſiaſtical in- 
terdift.. And if ſuch intruſions be made by authority of the 
ting, our lord the king ſhall be admoniſhed by the dioceſan of the 
place, to cauſe the ſame to be recalled within a time convenient z 
other wiſe the lands and places which our lord the king hath in 
that dioceſe wherein the intruſion was made, ſhall be put under 
an eccliſiaſtical interdict, according to the form above expreſſed. 
And if fuch intruſion ſhall be made by any other of the nability 
or perſon in authority, he ſhall be reſtrained by the ſentences of 
interdict and excommunication as afereſaid ; and if for two 
months he ſha'l continue under ſuch ſentences pronounced again 


him for the ſame, from thencefaorth his lands and places which he | 


hath in that dioceſe ſhall be put under an eccleſiaſtical inter dif? 
by the dioceſan of the place; nor ſhall the afaryaid ſentences be 
relaxed, until he ſhall make competent ſatisfaction for the injury, 
diſobedience, and contempt. Lind. 319. 

Are intruded into the ſame without ecclefraſtical authority] 
That is, without canonical inſtitution. 1d. 

So intruded into a church or prebend by bimſe} That is, 
without lay power, and without violence. J. 

Or by lay power ] And the ſame it is, if done by clerical 
power, ſuch as is not ordinary nor authoritative. /4, _ 

Shall be excommunicated in due form of law] Namely, 
preceded by a canonical monition to go away and quit the 
premiſſes. 1g. | | 

Time being allowed for his being beyond ſea] Which is ar- 
bitraty: reſpect being had of the plzce, and of the diſtance, 
Lind. 320. 

And the church or prebend in which ſuch intruſin ſhall be 
made, ſhall be put under an eccleſiaſtical interdi#?] W hereupon, 
in ſuch church eſpecially interdicted divine ſervice cannot 
be performed, When a whole place is interdicted, this is 
Called a general interdict, Lind. 320. 

Our lord ihe king Shall be admoniſhed] This canon was 
made in the time of king Henry the third. And we may 
obſerve from hence, to what height the eccleſiaſtical au- 
thority was exalted at that time, But this part of the 
canon, denouncing judgments againſt the king, was never 
in force; being againſt the common lay of the realm, and 


the prerogative royal. 0 
h Z 4 Othobon, 


343 
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Intruſion. 
Othobon. No patron, eccleſiaflical or ſecular, Hall pre. 
' fume to preſent any one io a church, in which he hath the right 
of patronage, unleſs he have probable notice of its vacancy; in 
which caſe, altho" he may preſent, to prevent the inconvenience 
of a lapſe ; yet the prelate to whim the in/litution appertaineth, 
ſhall by no means preſume to admit or inſtitute the perſon preſent. 
ed, un'eſs it appear to bim that the rector is dead, or that the 
church is other wife become legolly void. And it ſhall not be ſuf. 
ficient that the ſame ſhall appear to him, otherwiſe than by 
the bodily preſence of the perſon dead or reſigning or otherwiſe 
demiſing; or if he be abjent, then by ſentence of the biſbo) « 
the dioceſe in whoſe city or dioceſe he is ſaid to have died or other. 
wiſe demiſed, or at leoft by letters of ſome other authentic perſon, 
ſealed with one or more authentic ſeal or ſeals, by a public in- 
Arument, or by proper witneſſes ſworn and above all encep- 
tian, by whom a ſufficient and open teſtimony ſball be given as 
the Lb requireth, not only of their belief but 7 their knowl:dz: : 
and if any perſon ſhall in fa be inſtituted, or mort properly 
intruded, into any church contrary to the premiſſes, ſuch inflitu- 
tien ſhall be invalid and of no force, nor ſhall any right accrue 
to him thereby, altbho perhaps afterwards it may appear, that the 
church at the time of ſuch inflitution was really void. And if it 
Hall afierwards appear that the former retter is living, either by 
his appearing in perſon, or by authentic letters, or publick irflru« 
ment, er proper witneſſes ; as well the prelate inſſituting, as 
be who ſhall be ſe inſtituted, ſhall be bound to'reflore to ſuch 
rector the whole fruits, d.mages and expences incurred thereby, 
the payment of the one being no diſcharge to the other, And be- 
cauſe a pecuniary puniſhment is not ſuffictent, where there is a 
ſpiritual offence ; the prelate who fha!l inflitute contrary here- 
wnto, ſhall nevertheleſs from the time of ſuch offence be juſ- 
pended from the collation inflitution or preſentation of any 
benefices whatſoever, until poſſeſſion of the church be refl;red to 
the rector aforeſaid : adding moreover, that if after it ſhall ap- 
fear as nforeſaid, that the rector is living, the church ſhall 
not be reſtored to him, but contrariwiſe the intruder ſhall per- 
Sift in his rebellian for tree minths; beſide! the puniſhments 
aforeſaid, he ſhall for ever be deprived ipſe fatto of all the bene- 
feces which he hath in the kingdom, and ſhall be for ever diſabled 
to accept that benefice which he hath jo detained whenſoever or 
howſoever it ſhall be vacant ; and if he have no benefice, he ſhall 


for ever be diſabled to bold any benefice whatſoever in that di- 


oceſe which he hath ſo wickedly diſtutbed. And moreover when 


probable notice, etherwiſe than by the afreſaid means, 4 the 
avoidance of a church or benefice, ſhall com? to any archbiſhop or 


biſhop unto whim & collation thereef belong/th, and he doth 


4 collate 


Jntruſion, 


eallate to that church or benefice, fearing leaſt a lapſe ſhould in- 
dur, yet be ſhall not deliver, nor ſuffer to be delivered, the cor- 
poral poſſeſſion of that church or benefice, until proof of the 
avoidance ſhall be made in the manner aforeſaid ; nor ſhall he 
ts whom the collation is made, preſume tu enter upon the p9ſſe ſion 
by his own or any other authority : and if an archbiſhop or bi- 
ſhop ſhall do contrary hereunto, he ſhall be ſubject to the penal- 
ties aforeſaid; and if he to whom the collation is made, ſhall 
take poſſeſſim contrary to the premiſſit, he ſhall for ever be de- 
prived of that church or benefice; and neverthelſs be ſubject to 
the other penalties aforeſaid. Athon. 9 | 
One might wonder at firſt fight, what ſhould make theſe 
two cardinals Oths' and Otbobon, and alſo the aforeſaid 
_ archbiſhop Boniface, who were all foreigners, ſuch zealous 
aſſerters of the properties of the Engliſh clergy, We find 
no conſtitutions of our own native prelates that expreſs 
ſuch a concern upon this head. But the truth ſeemeth to 
be this: Theſe proviſions were made in behalf of abſenr 
clergymen. The chief occaſion of the long abſence of 
clerzymen was their going to Rome to attend appeals, to 
procure diſpenſations or indulgences, to obtain prefer- 
ment, or out of devotion to the apoſtolick ſee; or elſe 
they were foreigners who never came here at all, It was 
much to the advantage of the pope and city of Rome, that 
the travels of the clergy thither, and their long ſtay there 
ſhould be encouraged 3 and other abſentees be tolerated 
and diſpenſed withal. And truly, by theſe conſtitutions 
their rights were better ſecured in their abſence, than they 
would have been by their being preſent and keeping reſi- 
dence. Jobnſ. Othob. 6 | 
Stratford. Al clerks, who ſhall procure themſelves to be pre- 
ſented or collated to dignities, parſonages, offices, or prebendt, 
or other ecclefiaſtical benefices whatſoever, being full and poſ-= 
Jeſſed in fact by others ; and ſhall directiy or indireftly by vir- 
tue of the writs of quare non admiſit, or quare impedit, or 
ather ſuch lite, proſecute the biſhops or others*in the ſecular 
courts, without any mention made in the ſaid writs of the 
poſſeſſors of the benefices, and without ſuch poſſeſſors being regu- 
larly removed ( alths* they have been cited); unleſs they firſt 
cauſe an inquiſition to be made concerning the cauſe of the pre- 
tended vacancy by mandate of the ordinary, and the poſſeſſors to 
be canonically removed by competent judges eccleſiaflical ; 
ſhall ipſo facto incur the ſentence of the greater excommunica- 
tim, and as being ſo excommunicate ſhall in no wiſe be admitted 
to ſuch benefices, but ſhall be deemed for ever diſabled to hold the 


ſame, And if contrary to the premiſſes, ary one be injlituted 
| or 
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Jntruſiott. 

or admitied into a benefice paſſaſſed by another de facto, ſuch ig. 
ſlitution or admiſſion ſhall be vo d in law, And whoſoever ſhall 
Jo inflitute or admit, by his oun right or by del gation, any 
perſon ſo'preſented or collated, ite a benefice poſſeſſed by another, 
the paſſeſſrr not being firſt removed by a jufficient authoritative 
ſentence in the eccleſiaftica! court ; he Hall be ſuſpended from his 
office and benefice, till ſatisfattion be made to the poſſoſſir for 
the whole damage which he all ſuftain. And if the clerk ja 
inſtituted or admitted ſhall ſuffer himſelf to be inducted contrary 
to the premiſſes into a benefice poſſeſſed by another; he ſhall be 
deemed an intruder, and ſhall incur iplo facto the penalties of 
-intrufion contained in the conflitution of Othobon, and the 
other. penalties inflicted by the-canons and holy fathers. Ne. 
vertheleſs by the premiſſes we do not intend to derogate from the 
power of the ordinary ; but that he may cullate to the benefices 
which» he hath" a right to collate unto, howſcever poſſeſſed by 
others de facto and not de jure: nor to reſtrain the perſons re. 
ceiving collations of ſuch benefices. Lind. 144. 

'» Poſſeſſed in fact by others] Altho' not de jure; becauſe 
perbaps the incumbent hath not a juſt title. 74. 

- An; intruder getting poſſeſſion, and holding it by a ſtrong 
hand and great power of the laity, vi et armis, againſt the 
ſpiritual authority ; ſuch force is removtable by the writ 
de vi laica amovenda. Which writ is uſually iſſued, upon 
a certificate of the biſhop into chancery touchiog ſuch 
force and reſiſtance: but may alſo be obtained upon a 
ſurmiſe made by bim that is immediately grieved. But 
by this writ, the ſheriff is not to remove the incumbent 
who is in poſſeſſion of the church, whether the poſſeſſion 
be of right or wrong; but only to remove the force; and 
to leave the incumbent to be removed by other legal means. 


Sich. 783. (e) 
Inventory. See Wills. 
Inveſtiture. See Biſhops. 
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(e) F. N. B. 54, $5» 
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Invitatory. 


JN VITATORY was a text of ſcripture, adapted and 
choſen for the occaſion of the day, and uſed before the 
Venite; which alſo itſelf was called the invitatory pſalm. 


Gibſ. 263. 5 
Judgment. See Sentence, | 
Juriſdiction. See Courts, 


0 
0 


Juris utrum. 


Uris utrum is a writ that lieth for the ſucceeding in- 
cumbent of a benefice, to recover the lands or tene- 


ments belonging to the church, which were aliened by his 


predeceſſor. Terms of the law. 
And it is ſo called, in like manner as moſt of the other 


writs in the regiſter, from certain words in the writ re- 
ſpecting the ſpecial matter for which the writ is brought. 
By the ſtatute of the 14 Ed. 3. ſt. 1. c. 17. It is of- 
ſented and eflabliſhed, that parſons; vicars, wardens of chapels, 
and proveſts, wardens and priefts F perpetual chantries, ſhall 
have their writs of juris utrum of /ands and tenements, rents, 
ond poſſeſſions annexed, or given perpetually in alms, to vica- 
rages and chapels er chantries, and recover by other turits, in 
their caſe, as far forth as parſons of churches or prebends (F). 


Jus patronatus. See Adbowſon. 
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on the firſt day 


I. W HERE As the legal ſupputation of the year of Year to begin 


of our Lord in that part of Great Britain called 
England, according to which the year beginneth on the 
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) See Ydvotoſon, 14, in the note. 


| twenty- 
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Balendar. 


twenty- fifth day of March, hath been found by experience 


4 


thrown out» 


to be attended with divers inconveniences, not only as it 
2 from the uſage of neighbouring nations, but alſo 
rom the legal method of computation in that part of 
Great Britain called Scotland, and from the common 
vſage throughout the whole kingdom, and thereby frequent 
miſtakes are occaſioned in the dates of deeds and other 
writings, and, diſputes ariſe-therefrom; and whereas the 
kalendar now in uſe throughout all his majeſty's Britiſh 
dominions, commonly called the Julian kalendar, hath 
been diſcovered to be erroneous, by mean whereof the ver- 
nal or ſpring equinox, which at the time of the general 
council of Nice in the year of our Lord 325 happened 
on or about the twenty-firſt day of March, now happens 
on the ninth or .tenth of the ſame month; and the ſaid 
error is ſtill increaſing, and if not remedied would in pro- 
ceſs of time occaſion. the ſeveral equinoxes and ſolſtices to 
fall at very different times in the civil year from what they 
formerly did, which might tend to miſlead perſons igno- 
rant of the ſaid alteration; and whereas a method of 
cotrecting the kalendar in ſuch manner as that the equi- 
noxes and ſolſtices may for the future fall nearly on the 
ſame nominal days, on which the ſame happened at the 
time of the ſaid general council, hath been received and 
ellabliſhed, and is now generally practiſed by almoſt all 
other nations of Europe; and whereas it will be of ge- 
neral conyenience to merchants and other perſons corte- 
ſponding with other nations and countries, and tend to pre- 
vent miſtakes and diſputes in or concerning the dates of 
letters and accounts, if the like correction be received and 
eſtabliſhed in his majeſty's dominions ; it is therefort en- 
ated, that in and throughout all his majeſty's domi- 
nions and countries in Europe, Aſia, Africa, and America, 
belonging of ſubject to the crown of Great Britain, 
the ſaid ſupputation, according to which the year of our 
Lord beginneth on the twenty-fifth day of March, ſhall not 
be made uſe of, from and after the laſt day of December 
1751; and that from thenceforth the firſt day of January 
every year ſhall be reckoned and accounted to be the firſt 
day of the year. 24 C. 2. c. 23. 1. 

2, And that from the firſt day of January 1752, the 
ſeveral days of each month ſhall go on and be reckoned and 
numbered in the ſame order, and the feaſt of Eaſter and 
other moveable feaſts thereon depending ſhall be aſcertained 
according to the ſame method as before, until the ſecond 


day of September 1752 incluſive; and that the natural day 
2 next 


Kalendar, 


| next immediately following the ſaid ſecond day of Septem. 
ber, ſhall be called, reckoned, and accounted, to be the 
fourteenth day of September, omitting (for that time only) 
the eleven intermediate nominal days of the common kslen- 
dar; and that the ſeveral natural days, which ſhall follow 
and ſucceed next after the ſaid fourteenth day of September, 
ſhall be reſpeRively called, reckoned, and numbered for- 
wards, in numerical order from the ſaid fourteenth day of 
September, according to the order and ſucceſſion of days now 0 
uſed in the preſent kalendar. 24 G. 2 c. 23. . 1. 

And that all acts, deeds, writings, notes, and other Writings ta 
4 of what nature or kind ſoever, whether eccie- — ace 
faltical or civil, publick or private, which ſhall be made we ks = 
executed or ſigned, upon or after the ſaid firſt day of Ja- 
nuary 1752, ſhall bear date according the ſaid new method 
of ſupputation. 24 G. 2. c. 23. 1. 

4. And that the two fixed terms of St. Hilary and St, Courts and 
Michael, in that part of Great Britain called England;; and etings, 
the courts of great ſeſſions in the counties palatine, and in 
Wales; and alſo the courts of general quarter ſeſſions, and 
general ſeſſions of the peace; and all other courts of what 
nature or kind ſoever, whether civil, criminal, or ec- 
cleſiaſtical; and all meetings and aſſemblies of any bodies 
politick or corporate, either for the election of any officers 
or members thereof, ar for any ſuch officers entering upon 
the execution of their reſpective offices, or for any other 
purpoſe whatſoever : which by any law, ſtatute, charter, 
cuſtom, or uſage within this kingdom, or within any other 
the dominians, or countries, ſubject or belonging to the 
crown of Great Britain, are to be holden and kept on any 
fixed or certain day of any month, or on any day depending 
upon the beginning or any certain day of any month 
(except ſuch courts as are uſually holden or kept with any 
fairs or marts)———-ſhall from time to time, from and after 
the ſaid ſecond day of September, be holden and kept upon 
or according to the ſame reſpective nominal days and times, 
whereon or according to which the ſame are now to be 
holden, but which ſhall be computed according to the ſaid 
new method of numbering and reckoning the days of the 
kalendar as #foreſaid ; that is to ſay, eleven days ſooner 
than the reſpective days whereon the ſame were before 
holden and kept. 24 C. 2. c. 23. / 1. 

Provided, that the elections of officers in towns corpo- 
rate, and doing of other corporate acts, which ſhall 
happen to fall upon any of the ſaid eleven days dropt or 
entirely omitted, ſhall for that year only be made or done 
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upon the natural day, which ſhall be as effectual as if the 
fame were done on any of the nominal days fo dropt or 
omitted. 25 G. 2. c. 30. / 1. | 


And the annual admiſſion and ſwearing of the lord 
mayor of London, and all annual meetings and aſſemblies 


. for that purpoſe, ſhall be on the ſame natural day and not 


on the fame nominal day of the month as before. 25 G. 2. 
c. 30. /. 4. n ES 

And the annual meeting for the election of the mayor, 
ſheriffs, treaſurers, coroners, and leave lookers of the city of 


+ Cheſter, ſhall be transferred from the next friday after the 


feaſt of St. Dennis yearly unto the next friday after the 
feaſt of St. Simon and Jude; that it may not coincide with 


. Cheſter fair. 26 G. 2. c. 34. / 4. 


5. And for the continuing and preſerving the kalendar, or 
method of reckoning and. computing the days of the year, 


in the ſame regular courſe as near as may be in all times 


coming; it is further enacted, that the ſeveral years of 
our Lord 1800, 1900, 2100, 2200, 2300, or any other 
hundred years of our Lord, which ſhall happen in time to 


come, except only every four hundredth year of our Lord 


- whereof the year of our Lord 2000 ſhall be the firſt, ſhall 
not be eſteemed or taken to be biſſextile or leap years, but 
: ſhall be taken to be common years conſiſting of 365 
days and no more; and that the years of our Lord 2000, 


12400, 2800, and every other four hundredth year of our 


Lord from the ſame year of our Lord 2000 incluſive, and 
alſo all other years of our Lord which by the preſent ſup- 
-putation are eſteemed to be biſſextile or leap years, ſhall for 
the future and in all times to come, be eſteemed and 


taken to be biſſextile or leap years, conſiſting of 366 days, 


in the ſame ſort and manner as is now uſed with reſpect to 
every fourth year of our Lord. 24 C. 2. c. 23. h 2. 


Eafter and other 6. And whereas according. to the rule prefixed to the 


holidays. 


book of common prayer, Eaſter day is always the fiſt 
ſunday after the firſt full moon which happens next after 
the one and twentieth day of March; and if the full moon 
happens upon a ſunday, Eaſter day is the ſunday after; 
which rule was made in conformity to the decree of the 


ſaid general council of Nice, for the celebration of the ſaid 


feaſt of Eaſter: and whereas the method of computing the 
full moons now uſed in the church of England, and accord- 


ing to which the table to find Eaſter for ever (prefixed 


to the ſaid book of common prayer) is formed, is by pro- 
ceſs of time become conſiderably erroneous : and whereas 4 


kalendar, and alſo certain tables and rules for the fixing the 
| 9 true 
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Kalendar. 


tue time of the celebration of the ſaid feaſt of Eaſter, and 


the finding the times of the full moons on which the 


ſame dependeth, ſo as the ſame ſhall agree as nearly «s may 
be with the decree of the ſaid general council, and alſo with 
the practice of foreign countries, have been prepared, 
and are hereunto annexed: it is therefore further enacted, 
that the ſaid feaſt of Eaſter, or any of the moveable feaſts 
thereon depending, ſhall from and after the ſaid ſecond 
day of September be no longer kept or obſerved according 
to the ſa d. method now uſed, or the ſaid table prefixed 
to the ſaid book of common prayer; and that the ſaid 
table, and alſo the column or golden numbers, as they are 
now. prefixed to the reſpective days of the month in the 


faid kalendar, ſhall be left out in all future editions of the * 


ſaid book of common prayer; and that the ſaid new kalen- 
dar, tables, and rules hereunto annexed, ſhall be prefixed to 
all ſuch future editions of the ſaid book in the room and ſtead 
thereof ; and that from and afier ihe ſaid ſecond day of Sep- 
tember, all and every the fixed feaſt-days holidays and faſt- 
days obſerved by the church of England, and alſo the ſeveral 
ſolemn days of thank(ſg:ving, and of faſting and hymiliation 
which by virtue of a/ act of parliament now in being, are 


to be kept and obſerved, ſhall be kept and obſerved on the 


reſpeRtive days marked for the celebration of the ſame in 
the ſaid new kalendar, that is to ſay, on the ſame reſpec- 
tive nominal days on which the ſame are now kept and ob- 
ſerved, but which according to the alteration by this act 
intended to be made will happen eleven days ſooner than 
the ſame now do; and that the ſaid feaſt of Eaſtes, and 
all other moveable feaſts thereon depending, ſhall be 
obſerved according to the ſaid new kalendar tables and rules 
hereunto annexed, in that part of Great Britain called Eng- 
land, and in all the dominions and countries aforeſaid 
wherein the liturgy of the church-of England now is, or 
hereafter ſhall be uſed; and that the two moveable terms of 
Eaſter and Trinity, and all courts of what nature or 
kind ſoever, and all meetings and aſſemblies of any bodies 
politick or corporate, and all markets, fairs, and marts, 
ana courts thereunto belonging, which by any law, ſtatute, 
charter, cuſtom or uſage are appointed or uſed to be 
holden at any moveable time, depending upon the time of 
Eaſter, or any other ſuch moveable feaſts as "aforeſaid; ſhall 
be holden and kept on ſuch days and times 'whereon 
the ſame ſhall reſpeQively happen or fall, according'to the 
falling or-bappening of the ſaid teatt of Eaſter or ſuch other 


Moveable feaſts, as aforeſaid, to be computed according to 
2 1 | the 
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Fairs. 


Paſtures; rents z 
coming of 


Kalendar. 


che ſaid new Kalendar tables and rules. 24 G. 2. c. 23. 


h 3. f nnn. 
7. The ſeveral meetings of the court. of ſeflion, and 


terms fixed for the court of exchequer in Scotland; and 
April meeting of the governor, bailiffs, and commonalty of 
the company of conſervators of the great level of the fens ; 
and the holding and keeping of all markets, fairs, and marts, 
whether for the ſale of goods or cattle, or for the hiring of 
ſervants, or for any other purpoſe, which are either fixed to 
cettain nominal days of the month, or depending upon the 
beginning of any certain day of any month; and all cours 
incident or belonging to, or uſually holden or kept with 
any ſuch fairs or marts, fixed to ſuch certain times as 
aforeſaid ;z—— ſhall not be continued upon or according to 
the nominal days of the month, or the time of the begin. 
ning of aoy month, to be computed according to the 
faid new kalendar ; but they ſhall be holden and kept upon, 
or according to the ſame natural days, on or according to 
which the ſame ſhould have been fo kept or holden, in caſe 
this act had not been made, that is to jay, eleven days later 
than the ſame would have happened according to the no- 
minal days of the ſaid new ſupputation of time, by which 
the commencement of each month and the nominal days 
thereof are anticipated or brought forward by the ſpace of 
eleven days. 24 C. 2. c. 23. / 4» | 

8. And whereas according to divers cuſtoms preſcrip- 
tions and uſages in certaia places witbin this kingdom, 
certain lands and grounds are on particular nominal days 
and times in the year to be opened for common of paſture 
and other purpoſes, and at other times the owners and 0c- 
cupiers of ſuch lands and grounds have a right to incloſe or 
ſhut up the ſame for their own private uſe; and there 
is in many other inftancer, a temporary and diſtinct pro- 
perty and right veſted in different perſons, in aud to many 
ſuch lands and grounds, according to certain nominal days 
and times in the year; and whereas, the anticipating or 
bringing forward the ſaid nominal days and times, by the 
ſpace of eleven days, according to the ſaid new method of 
ſupputation, might be attended with many inconveniences: 
it is therefore farther declared and enacted, that nothing 
berein ſhall extend to accelerate or anticipate the days 
or times for ibe opening. incloſing, or ſhutting up any ſuch 
Jands or grounds as aforeſaid, or the days or times on 


which any ſuch temporary or diſtinct property or right in 
or to any ſuch lands or grounds as aforeſaid is to com- 
mence ; but that all ſuch lands and grounds ſhall be te- 


ſpeQively 


* 1 101 > wh wy DP 


Kalendar, 
ſpectively opened, incloſed, or ſhut up, and ſuch temporary 


and diſtin property and right in and to ſuch lands and 
rounds as aforeſaid ſhall commenee and begin upon the 


ſame natural days and times on which the ſame ſhould have 


deen ſo reſpectively opened, incloſed, or ſhut up, or would 
have commenced or begun in caſe this act had not been 
made, that is to ſay, eleven days later than the ſame would 
have happened according to the faid new, account and 
ſupputation of time, ſo to begin on the ſaid fourteenth day 
of September as aforeſaid, 24 C. 2. c. 23. / 5. 

Provided alſo, that this ſhall not extend to accelerate or 
anticipate the time of payment of any rent, annuity, or 
ſum of money, which ſhall become payable by virtue or in 
conſequence of any ' cuſtom, uſage, leaſe, deed, writing, 
bond, note, contract, or other agreement whatſoever, now 
ſubſiſting, or which ſhalf be made, ſigned, ſealed, or entred 
into before the ſaid fourteenth day of September, or the 
time of doing any matter or thing directed or required by 
any ſuch act of parliament to be done in relation thereto ; 
or to accelerate the payment of, or increaſe the intereft 
of any ſuch ſum of money which ſhall be payable as afore- 
ſaid; or to accelerate the time of the delivery of any 
goods, chattels, wares, merchandize, or other things what- 
ſnever; or the time of the commencement, expiration, or 
determination of any leaſe or demiſe of any lands, tene- 
ments or hereditaments, or of any other contract or agree- 
ment whatſoever; or of the accepting, ſurrendring, or 
delivering up the poſſeſſion of any ſuch lands, tenements, 
or hereditaments ; or the commencement, expiration, or 
determinattion of any annuity or rent; or of any grant for 
any term of years, of what nature ot kind ſoever, by vir- 
tue or in conſequence of any ſuch deed, writing, con- 
tract, or agreement; or at the time of the attaining the 
ige of one and twenty years, or any other age requiſite by 
any law, cuſtom or uſage, deed, will or writing whatſcever, 
for the doing any act, or for any other purpoſe, by any 
perſon now born, or who ſhall be born, before the ſaid 
fourteenth day of September; or the time of the expi- 
ration or determination of any apprenticeſhip or other 
ſervice, by virtue of any indenture, or of any articles un- 
der feal, or by reaſon of any ſimple contract or hiring 


nue to be due and payable; and the delivery of ſuch 


goods and chattels, wares and merchandizes ſhall be made 
and the (aid leaſes and demiſes of all ſuch lands, — 


Vor. II. Aa 4 


whatſoever : but that all ſuch rents, annuities, ſums of 
money, and the intereſt thereof, ſhall remain and conti- 
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- commence, ceaſe, and determine, 
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and heredi:aments, and the faid contracts and agreements 
ſhall be deemed to commence, expire, and determine; and 
the ſaid lands, tenements and heteditaments ſhall be ac- 
cepted, ſurrendered, and delivered up; and the ſaid rents, 
and annuities, and grants for any term of years ſhall 
at and upon the 
ſame reſpective natural days and times, as the ſame ſhould 
and ought to have been payable, or made, or would have 
happened, in caſe this act had not been made; and that 
no further or other ſum ſhall be paid or payable for the 


intereſt of any ſum of money whatſoever, than ſuch in- 


tereſt ſhall amount unto, for the true number of natural 
days for which the principal ſum, bearing ſuch intereſt, 
ſhall continue due and unpaid ; and that no perſon ſhall 
be deemed or taken to have attained the ſaid age of one and 
twenty years, or any other ſuch age as aforeſaid, until the 
full number of years and days ſhall be elapſed, on which 
ſuch perſon would have attained ſuch age, or would have 
compleated the time of ſuch ſervice as aforeſaid, in caſe 
this act had not been made. / 6. 

Provided always, that whereas in divers parts of this 
kingdom, by cuſtom, preſcription or uſage, or by virtue 
of fome law or contract, certain lands and grounds, are 
to be opened and uſed for common paſiure or other 
purpoſes, and the ſame Jands and grounds are again in- 
cloſed and ſhut up; and certain rents or other payments 
are due and payable; and ſome other matters and things 
may be to be done, upon ſome of the moveable feaſts, or up- 
on certain days or times depending upon or to be computed 
from the ſame; it is enacted, that from and aſter the 
ſaid ſecond day of September, the reſpective times for 
opening, uſing, incloſing, and ſhutting up all ſuch lands 
and grounds as aforeſaid, for the paying of ſuch rents or 
other payments, and for the doing of ſuch other matters or 
things as aforeſaid, if ſuch times are depending on any 
moveable feaft, ſhall be computed and take place accord- 
ing to the ſaid new kalendar, and not according to the 
method of ſupputation heretofore uſed; and the tempo- 
Tary and diſtin property and right of all perſons, bodies 
politick and corporate, of to and in all ſuch lands and 
grounds, ſhall commence and be enjoyed, and all ſuch 
rents and payments ſhall become and be due and payable, 
and all ſuch matters and things ſhall be tranſacted and 


done accordingly. - 23 G. 2. c. 30. / 2. 


| King's inauguration. See Holidays. 
King's ſupremacy. See @upremacp. 
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1. 7 of APSE, lapſus, is 2 ſlip or departure of a right of Lapſe, what. 
preſenting to a void. benefice, from the original 

patron neglecting to preſent within fix months next after 

the avoidance, hence it is commonly ſaid, that ſuch 

benefice is in lapſe or lapſed, whereunto he that ought to 


preſent hath omitted or flipped his opportunity, God. 


2. 
al in ſuch caſe the patronage doth devolve frem the 
patron to the biſhop, from the biſhop to the metropolitan, 
and from the metropolitan to the king ; that is, to the 
biſhop, as ordinary; to the metropolitan, as ſuperior 
and to the king, as patron paramount, Gib/, 768. 

For it is to be remembred, that churches and dioceſes 
were of common right under the care of the biſhops ; 
and it was by patticular indulgence that the patrons had 
the right of preſentation ; which being negleRed, things 
do return to common right; and therefore the biſhop 
hath a true intereſt, and atls not in the right of the pa- 
tron, but his own. And if the biſhop doth not collate 
within fix months, then it falls to the archbiſhop; not 
as ordinary, but as ſupericr; to whom the right of de- 
volution falls upon the inferior's neglect. Upon the me- 
tropolitan's neglect, then it falls to the king (as the law- 
yers expreſs it) as patron paramount of all the benefices 
within the realm; by which is meant, that the king by 
right of his crown is to ſee that all places be duly ſup- 
plied with perſons fit for then: ; and if all others whom 
the law hath intruſted, do neglect their duties, then by 
the natural order and courſe of government it falls to 

- the ſupreme power, which is to ſupply” defects, and to 
reform abuſes. 1 Sill. 320. (g) 

2. The term or ſpace, in which title by lapſe accrues facurred in fix 
ſucceſſively to the forementioned ſuperiors, is fix months, months, 
The canon law upon this head did make a diſtinction be- 
tween lay patrons, and clergymen being patrons ; ap- 
pointing four months in caſe of the former, and fix 
months in caſe of the latter. But the common law ob- 
ſerveth not this diſtinction; but gives eccleſiaſtical and 
temporal patrons an equal title to preſent at any time 
within the ſix months. Gi/. 768. | 
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And becauſe this computation doth concern the church, Ja 
therefore it ſhall be made according to the computation of hs 
the church, that is, by the kalendar, for one half year, 6 
and not accounting twenty- eight days to the month; and 5 
the day on which the church becomes void, is not to be 
‚ taken into the account. 2 fl. 360. | * 
From what time 3+ As to the time from which the fix months are to 5 
the months t® commence, the rule of the canon Jaw in all cafes was, 
| be computed. that the fix months ſhall be reckoned not from the time 4 
of the voidance, but from the time of notice; and fo it is . 
held in ſome of the old books, Gib/. 769. (5) — 
Thus Rolle faith, that the fix months ſhall begin 5 
from the time of the patron's knowledge of the avoidance 7 
and fo it was adjudged upon a writ in the time of king ti 
Edward the ſecond. - As if the incumbent die beyond 
ſea, the fix months ſhall not be computed from the time 0 
of his death, but from the time of the patron's knowledge 
thereof: and ſo it was adjudged in a caſe between the A 
abbot of St. Mary's York, and the biſhop of Norw th, in be 
a guare non admiſit. For the ſix months ſhall not be reck- 
oned from the death of the laft incumbent, but from the if 
time the patron might (according to à reaſonable compu- pr 
tation, having regard to the diftance of the place where pa 
he was at the time of the incumbent's death, if he were ret 
within the realm at that time) have come to the know- of 
ledge thereof: for he ought afterwards to take notice 65 


thereof at his peril, and not before, for that he was in 
ſome other county than that where the church is, and 
wherein the incumbent died. 2 Rs Abr. 363. 

And Dr. Watſon ſaith, the law (be finds) hath been 
holden to be, that the fix months for lapſe upon an avoid- 
ance, ſhall not be accounted but from the time the patron 
could reaſonably be ſuppoſed to have notice of the incum- 


bent's death; eſpecially if the patron or incumbent ſhould ing 
happen to be beyond the ſeas, or in ſome remote county * 
within the realm at the time of ſuch avoidance : but by "4 
the common law of England (he ſays) the fix months, as | 
he ſuppoſeth, ſhall be accounted from the time of the — 
death. Wat. c. 1. (i) . | 
And Dr. Gibſon ſaith, foraſmuch as the former notion fon 
was attended with great uncertainty, therefore the com- to 
ky 7 3 v, N Bu 
e ; the 
(5) Semeftre tempus non a tempore vacationis ſed notitiæ iffiut not 
ties yolumus computari. X. 3. 8 | ( 


„3. 8. 5. 
(i) 2 Leon. 46. Dyer 327. 6. 6 Rep. 62. 
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mon law hath made this diſtintion ; that where the 
avoidance is occaſioned by an act between the ordinary 
and the incumbent (as in the caſe of deprivation, and re- 
ſignation) Japſe ſhall incur from the notice given by the 
biſhop, or (if he die) 3 his ſucceſſor; but where it is 
occaſioned by the act of God /as in the caſe of death), or 
by the act of the incumbent (as in the caſe of ceſſion), 
no notice need to be given, but the patron is bound to take 
notice of it; and fo, lapſe ſhall incur from the time of 


death or ce ſſion. GI.. 769. 1 Still. 251. (4) 


But where a clerk is refuſed for want of abilities or Caſe where an 


morals, tho” the patron ought to have notice, that he P — ä 


preſent another in due time; yet if he neglect, the lapſe ,, G. 

ſhall incur from the death or ceſſion, and not from the 

time of the notice. And in this caſe, where a /piritual 

perſon preſents an illiterate clerk, it hath been adjudged, 

that lapſe incurs without any notice, becauſe the law ſup- 

poſeth ſuch to be judges of the abilities of their clerk, and 

that therefore they ought not to have preſented an inſuf- 

ficient cletx. 2 Ro’, Abr. 364. Gib/. 769. . 
It bath alſo been held, that altho' no lapſe ſhall incur, 

if no notice be given; yet, if in ſuch caſe a ſtranger 

preſent, and his clerk is inſtituted and inducted, and the 

patron gives mo diſturbance within fix months, he has no 

remedy for that turn: becauſe induction is a notorious act, 

of which he is bound to take notice, Gibſ. 769. Ney 

65. 

But if the clerk whether of an eccleſiaſtical or lay patron 

be not refuſed, but only the biſhop doth delay the exami- 

nation of him, whereby the fix months paſs; lapſe ſhall 

not incur, becauſe the church remains void by the bi- 

ſhop's own default, and he is thereby a diſturber. at/. 


c. 12. (m) 
5. And generally, lapſe ſhall incur or not incur, accord - Where the lapſe 
ing as it happeneth or doth not happen thro' the default of ry mg 
the biſhop, and according as he is named or not named on default, 417 


in the writ of guare impedit brought upon that occaſion, 


—_—— —_———— — 8 


* 


(4) In general, where a perſon is deprived, notice of the 
ſentence muſt be given to the patron before a lapſe ſhall accrue 
to the biſhop. See Wat/. c. 6. (P.52. Ed. 4.) Dy. 292. 
But if an incumbent be inducted into a ſecond living within 
the ſtatute 21 H. 8. the firſt is voided ip/o facto, and notice is 
not neceſſary. Cro. Fliz. 601, Cro, Car. 357. 

(/) See Benefice, J. III. (m) 2 Roll, 46. 366. 
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So, if he will not award a jus patronatus when required, 
or refuſeth the clerk without cauſe, and the church be. 
comes litigious; in ſuch caſes the lapſe ſhall not incur, 
But if he do what is his duty upon a preſentment made to 
him, and refuſeth with good cauſe, and is not named in 
the guore impedit; or if no preſentation is made, and yet 
a guare impedit is brought againſt patron and ordinary; the 
lapſe ſhall incur, and his collation thereupon ſhall be good. 
Gib/. 769. (v) 

Alſo, after the commiſſioners, and upon 2 jus patronatus 
awarded, have certified the right as it is found before them, 
the biſhop ſhall not take advantage of the lapſe ; that is, 
if the clerk of the patron for whom it is certified doth 
afterwards make a new requeſt to the ordinary to be ad- 
mitted, which may be done upon the firſt preſentation ; but 
without ſuch af er requeſt, the ordinary may have the void 
turn, as by lapſe, ſuch inquiry and certificate notwithſtand- 
ing. Wt. c. 12. 

Alſo if when a church is litigious, no jus potrenatus js 
awarded, but only an aſſiſe of darrein preſentment or guare 
impedit is brought by one party, who doth, recover againſt 
the other; if the biſhop was not named in the writ, and 
the ſix months paſs pending the ſame, lapſe ſhal! incur, for 
that there was no default in the biſhop. And tho” the pa- 
tron in ſuch caſe doth recover within the fix months; 


yet if the fix months paſs before the writ to the biſhop be 


taken forth, lapſe ſhall incur: and if the ordinary doth 
collate before the receipt of the writ; his clerk ſhall not 
be ren oved. And ſo it is, if after the recovery within the 
fix months, the defendant doth bring a writ of error, and 
the ſix months do paſs pending the ſame ; unleſs the plain- 


tiff, before the fix months by ſuch means paſs, doth bring a 


guare impedit againſt the biſbop, for thereby it hath been 
ſaid that l- pſe ſhall be prevented. However it is generally 
ſaid, that if a guare inipedit in any caſe be brought, and the 
biſhop be named therein, lapſe ſhall not paſs to the ordi- 
nary pending the writ. /Yatf. c. 12. ( 5 

6. Title by lapſe can never accrue to the metropolitan, 
or to the king, unleſs it hath firſt accrued to the immediate 


— == 
— — — — 


(s) Cro. Ja. 93. Heb. 200. 

(o) Hob. 201. And a ne admittas may be ſued out againſt 
the biſnop. Adbowſon, 14. But he ought to ſee that the 
cure be ſerved by allowance out of the profits, to be taken by 


ſequeſtration. Cre. Ja. 93+ Lancaſter v. Low, : 
Ry, "2 ordinary. 


Lapſe, 
ordinary.” This is agreed on all hands, even tho' the lapſe 
be loſt by default of the ordinary, as for want of giving 
notice, or the like; and far the ſame reaſon, if a clerk is 
inſtituted, and remains eighteen months without induc- 
tion ; tho” inſtitution is no plenarty againſt the king, yet 
being ſo againſt the biſhop, no title by lapſe ſhall accrue to 
the king. Gi. 769. Warſ. c. 12. (p) | 

And by the ſtatute of the 25 Ed. 3. ſt. 3. c. 7. Becauſe 
that many preſentments to divers benefices of h:ly church, as well 
of the patronage of lay people, as of people of holy church, which 
were void by fix months, whereof the collation by lapſe of time 
was devolute and of right pertaining ta the ardinaries of the 
me were recovered by the king by judgments thereof given of 

aſſent of the ſaid patrons, in deceit of the ſaid collation ſo 
made reaſonably by the ſaid ordinaries ; in which pleas, the 
ordinaries, nor their clerks, to whom they did give ſuch bene- 
fries, were not received to ſhew nor defend their right in this 
behalf, nor to counter plead the king's right ſo claimed : the king, 
by the aſſent of the parliament, willeth and granteth for him 
and his heirs, that when archbi/hops, biſhaps, or other or di- 
naries have given a benefice of right devolute to him by lapſe 
of time, and after the king preſenteth and taketh the ſuit 
againſt the patron, which percaſe will ufer that the king ſhall 
recover without action tried, in deceit of the ardinaries, or the 
poſſeſſors of the ſaid benefices ; that in ſuch caſe, and all other 
caſes like, where the king's right is not tried, the archbiſhop or 
biſhop, ordinary, or poſſeſſor, ſhail be received to counterplead the 
"title taken for the ting, and to have his anſwer, and to ſhew and 
defend his right up! the matter, aitho' that he claim nothing 


in the patronage in the caſe aforeſaid. 


7. Altho* the biſhop be both patron and ordinary, he Biſhop being 
ſhall not have a double time to preſent in, but only fix Po Ph 
months, before title by lapſe accrues to the metropolitan. an vor hare 
And there is a parity of reaſon, for its paſſing from the twice 6x 
metropolitan to the king in fix months, Where the me- months, 


tropolitan is both patron and ordinary (as it frequently 
happeneth in churches within his own dioceſe) ; for the 
title by lapſe is in the nature of a truft, and not of an in- 
"tereſt; and the ſelf-ſame perſon who hath neglected that 
truſt, and kept the church deſtitute of a paſtor for one fix 
months, ought not in equity to have it in his power 


td 
— 


* — — * 


(p) Co. Lit. 344. 6. 2 Roll. Ab. 368. Cre. Ja. 93. 
/ Phaw. 498. G * þ | 
A224 ; to 


" Þ 


to keep it vacant for ſix months more. Gig. 769. 
Wat. Co 12. 0 
Lapſe incurred 8. If an archbiſhop doth viſit an inferior dioceſe, and 
— be me. doth inhibit the biſhop during the viſitation (as the uſe is) 
political viſt- . . » 
tation · and afterwards during the viſitation and inhibition, and 
before any releaſe made by the archbiſhop, - ſome church 
in the ſame dioceſe doth lapſe; altho' that the juriſdiction 
of the ordinary, be ſuſpended during the viſitation, ſo that | 
he cannot in any ſuch caſe collate his clerk himſelf, yet 
he ſhall have the benefit of the lapſe, and not the arch- 
biſhop ; to whom in this caſe the biſhop muſt as a com- 
mon perſon preſent his clerk, and the archbiſhop as his 
ordinary ought to inſtitute upon ſuch preſentment. Waiſ, 
c. 12. (9g) ; 
| Aadldhe reaſon is plain; for altho' the biſhop, is under 
inbibition during the time of the viſitation, yet ſuch in- 
Hibition reacheth not bis right of patronage, but. only ſuſ- 
pends his right of inſtitution and collation ; and therefore 
the only difference is, that inſtead of collating by his 
own authority, he is to preſent his clerk to the archbiſhop 
for inſtitution, _ 61,0 770, | 
Biſhop dying af. 9. If title by lapſe is accrued to the biſhep, and he 
rer lapſe incur- dies, or is tranſlated, or deprived, before he takes the be- 
| nefit of it; the devolution is to the metropolitan, as he 
1s guardian of the ſpiritualties, and as this is not an in- 
.tereſt, but a mere ſpiritual truſt. For altho' it is laid 
down in an ancient writ, 2s a thing. notorious, that 
churches which belonged to the collation of biſhops 
while they lived, do belong to the King by reaſon of his 
cuſtody thereof in the time of the vacation; yet this te- 
lates only to ſuch voidances as belong to the biſhops in 
their own right; but lapſes belong to the guardians of 
the © * Within whoever they be. Waiſ. c. 12, ib}, 
770. („7 | 
- No lapſe from 8 the ſtatute of Prerogativa regis, 17 Ed. 2. c. 8. 
Rp ng: o churches being vacant, the aduoawſons whereof belong 10 
the king, and other preſent ta the ſame, whereupon debate 
eriſeth between the king and other : if the king by award of the 
court do recover his preſen ation, the it be after the lapſe of ſix 
months frum the time of the avoidance, no time ſhall prejudice 
bim, fa that he preſent within the ſpace of fix months, 


— 


teh 2 Roll. 46. 367. 
(r) Ney 6g. 2 Roll, 4b. 345. 367: 


| Lapſe. 
The meaning of which ſtatute is, that where a church 
belonging to the patronage of the king is litigious, and 
not tecovered in fix months, lapſe ſhall not incur, as in 


the caſe of a common perſon: but the laſt clauſe ſeem- 


eth to be a limitation of that privilege z viz. on condi- 
tion that the king preſent within the ſpace of ſix months 
after it is recovered ;z and if he preſent not, then lapſe to 
incur, But it being a maxim in law, that nullum tempus 
accurrit regi, and the reſtraining words being not expreſs, 
that the prerogative ſhall be reſtrained in that particular, 
but only words of implication; the law is taken to be 
that the church can in no wiſe go in lapſe from the king. 
Gulf. 766, 770. 

And therefore. there is no remedy againſt a neglect in 
the king to fill vacant churches, but only the ordinacy's 
ſequeſtring the profits of the church, and appointing a 
clerk to ſerve the cure. _ 770. (5s) 

11. After a church is lapſed t 
if the patron doth preſent before the ordinary hath fill 
the church, the ordinary ought to receive his clerk, For 
lapſe to the ordinary is only an opportunity of executing 
a truſt, viz. of ſeeing the cure ſupplied in caſe of the pa- 
tron's neglect; which being performed by the patron 
himſelf, the ordinary can take no advantage by it. 
Maiſ. c. 12. | | 

And'the like law is, if lapſe be accrued to the metro- 
politan ; for then, if the patron preſent to the inferior 
ordinary, whilſt the church remains void, he is bound 
to receſre his clerk, and the metropolitan is barred. 
Watf. c. 12. (t) 

But if the ordinary of the dioceſe, or metropolitan, 
hath collated his clerk, whilſt the turn was reſpectively 


theirs, altho' the clerk be not inducted ; the patron's 


clerk, if after that preſented, is not to be admitted, 
Watſ. c. 12. (u) 

Or if the inferior ordinary, after the time is gone by 
lapſe to the metropolitan, hath collated his clerk to the 
benefice that is in lapſe; altho' this collation be tortious 
to tae. metropolitan, yet it ſeems that it takes away the 
preſentation of the patron, ſo that he ſhall not preſent, 
and is only an uſurpation upon the metropolitan (vw): and 


- 


1— 
* 1 


) 18 Ed. 3. 21. 14 H. . 21. Dr. & Stud. 2. 23 
) Keilway 550. 1 Ander. 148. Hutton 24. Dr. & Stud. 


7. 36, (2) Dyer 277. (wv) 2 Roll. A5. 350. 368. 
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Lapſe. 
thereby the metropolitan is put out of poſſeflion, and dri. 


ven to his quare impedit. Watſ. c. 12, (x) | 
It hath been 2 queſtion, whether' the biſhop ought to 


admit the patron's clerk, after the title of lapſe is paſſed 


from the metropolitan to the king ()). And by Hobart, 
the patron's preſentation takes place, after the church is 
lapfed to the king, if it be exhibited to the ordinary before 
the king's; becauſe the patron's right to preſent conti. 
nueth, until the title by lapſe be executed, and the king's 
title is not veſted in him in this caſe abſolutely, as other 
titles are, but conditionally, viz, if he doth preſent before 
the patron ; becauſe the king hath it only as ſupreme ordi- 
nary. But by others, the turn is by lapſe fo veſted in the 
King, that if the patron's or other perſon's clerk be ad- 
mitted to a church, after it is come to the king by lapſe; 
the king by guare impedit may recover the preſentment, 
and remove ſuch clerk. And this latter opinion is taken 
to be the Jaw. So if the king hath title by lapſe, to pre- 


| ſent to a prebend of his free chapel, for that the dean 


thereof hath not collated to it within ſix months; tho' the 
dean doth collate before the king preſents, yet the king 
ſhall remove his clerk. Matſ. c. 12. (a). | 

And this power in the king is in effedt the ſame that the 
-pope claimed and exerciſed ; as appears by the direction 
given to his legates in this very caſe, which. became part 
of the body of the canon law; where ſpeaking of ſuch 
benefices, or dignities as were lapſed to him, and filled by 
the patrons: notwithſtanding ſuch Japſe, he orders them to 
permit the perſons ſo preſented, if they be perſons fit and 
ſufficient, peaceably to enjoy the ſame; otherwiſe that 


they remove them, and put others ſufficient in their places, 


Gib. 770. (a) 

Hut if in ſuch caſe, the patron's clerk is ſuffered to die 
incumbent, or is deprived, the king's turn is ſerved, and 
he hath loſt the advantage of the lapſe. Upon which head 
all the books are clear, as to death; and moſt of them, as 

to de privatign; but many of them will not allow the ſame 


— 


PL 


(x) 6 Rep. 30. b. Green's caſe. 1b. 50. Beſwell's caſe. 
O Dyer 277+ . 8 
[) By Hobart, the patron's title continues 2 the king 
as well as ordinary till the lapſe be executed. Hob. 154 
ce. Hutton 24+ Contra 2 Ro. Ab. 368. Cro, Ja. 216. 

(a) . 1. 10. 4+ | | 
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reaſon, in caſe of reſignation, becauſe there is room to ſuſ- 
pect fraud and covin, Gi. 770. (6) | 

12. A donative remaining void never goes in lapſe, wo lapſe of n 
unleſs it be ſpecially provided for by the foundation, or donative, 

compoſition afterwards; but the ordinary may com- 
pel the patron to fill the ſame, by RO TT ater cenſures. 
Watf. c. 12. (c) 

But if it is augmented by the governors of queen Anne's 
bounty, it will lapſe in like manner as preſentative livingy, 


6. ft. 2. c. 10. £7: 


* — —— * ——— — — ” 


| Leaſes. 


BY the common law, biſhops with the confirmation Le-»ſee by the 
of the dean and chapter, maſter and fellows of ©22** 
any college, deans and chapters, maſter or guardian of 
any hoſpital and his brethren, parſon or vicar with the 
conſent of the patron and ordinary, archdeacon, preben- 
dary, or any other body politick, ſpiritual, and eccleſiaſti- 
cal, might have made leaſes for lives or years without li- 
mitation or ſtint; and ſo might they have made gifts in 
tail, ot eſtates in fee, at their will and pleaſure; UP — 
not only great decay of divine ſervice, but dilapidations and 
other - inconveniences enſued ; and therefore my were 
dialed and reſtrained by ſeveral ſtatutes (d). 1 /nſt. 44. 

Co. 7 
: — aggregate, conſiſting of divers perſons, as 
maſter and fellows, dean and chapter, might of — * 
have made ſuch grants, without confirmation z nor is any 
confirmation yet required to {uch leaſes as they may make 
by ſtatute, 67 744. 

But the law did not think fit to truſt a fingle perſon, 
or ſole corporation, as an archbiſhop, biſhop, archdeacon, 
prebendary, parſon, vicar, with the diſpoſition of eſtates 
held in right of the churci ; and therefore, by way of re- 
ſtraint, appointed the aſſent and confirmation of ſome 
others, without which their grants ſhould not be * 
againſt the ſucceſſor, 1d. 


k * 


— — 
* 


* 7 Rep. 28. Baſterville's caſe. Cro. Elin. 4,. Cre. 
3 and 216, 82 — 5 Ander/. 148. 
it. 


22 61. 
4 See Deng. 373. and can there cited, 


Accordingly, 


Accordingly, all leaſes of archbiſhops and biſhops (to 
bind their ſucceſſors) were to be confirmed by the dean and 
chapter, or deans and chapters if there be ſeveral chapters; 

leaſes of deans, by the biſhop and chapter; leaſes of arch. 
deacons, prebendaries, and the like, by the biſhop, dean, 
and chapter; leaſes of parſons and vicars, by the patron 
and ordinary ; and leaſes of the incumbent of a donative, by 
the patron alone: but if the king be patron of a prebend, or 
the like, then the king and dean and chapter, and not the bi. 
ſhop, ought to confirm the leaſe. Gig. 744. Degge, p. i. 
c. 10. Maiſ. c. 44. 28 | 

But alt theſe ſole corporations, as archbiſhops, biſhops, 
archdeacons, prebendaries, and the like (parſons and vi- 
cars only excepted) were enabled by the ſtatute of the 
32 H 8. hereafter following, to let leaſes for twenty-one 

ears or three lives, without confirmation; provided that 
in ſuch leaſes the conditions and limitations of the ſaid 
act, as to the expiration of the old leaſe, the commence. 
ment of · the new, the reſervation of rent, and the like, 
were punctually obſerved; but if not, confirmation 
remained neceſſary, as before, in order to bind the ſuc · 
ceſſor. And with confirmation, long leaſes of ſole cor- 
porations continued (ſo far as that act is concerned) to 
de good againſt the ſucceſſor, as they had been at the 
common law. Gib. 744. 

Afterwards, by the ſtatutes of the 1 EI. 13 El. and 18 
El. all corporations, whether ſole or aggregate, were 
diſabled from making leaſes for more than twenty-one 
years or three lives; and all (except biſhops) from mak- 

ing any new leaſe, where the old was not expired or 
ſurrendred or ended within three years. In which caſes, 
confirmation was excluded, and could avail nothing; and 
therefore confirmation is of real effect only to two ſorts 
of ſole corporations, viz. 1. To parſons and vicars; 
who being ſpecially excepted out of the enabling act of 
the 32 H 8. cannot nor ever could bind their ſucceſſois 
without confirmation : and, 2. To biſhops; who being 
not included in the reſtraint of the 18 El. hereafter men- 
tioned agai:.ſt cencurrent leaſes, may ſtill (as at common 
law they might) let ſuch leaſes at any time, with confit- 
mation; as will appear more particula:ly, in the recital 

and explanation of the ſeveral ſtatutes, Gi. 744. 
Leaſes by the 2. By.the 32 H. 8. c. 28. 4 lea/es to be made of am 
enabling ſtatute mmanrs, lands, tenements, or other hereditaments, by writing in- 
of the 32 H. 8. med, under ſeal, for term of years, or for term & life, i 
any perſon or perſons being of full age of twenty-one years, hau 


ng . 


Leaſes, 


ing any eflate of inheritance either in fee-ſimple or in fee-tail, 
in heir own right, or in the right of their churches or wives, 
or jointly with their wives, of on eflate of inheritance made 
before the coverture or after, ball be good and Mictua in the 
law againfl the leſſors, their wives, heirs, and ſucceſſors, and 
every of them, according to ſuch eflate as is compriſed and ſpe- 
eifel in every ſuch indenture of leaſe, in like manner and 
form as the ſame ſhould have been, if the leſſors thereof, and 
wvery of them, at the time of the making of ſuch leaſes, had 
un lawfully ſeiſed of @ good, perfect and pure eſtate of fee-fim= 
ple thererf, to their own only uſes. ſ. I. | 
But this ſhall not extend (1) to any leaſes to be made of any 
manors, lands, tenements, or hereditaments, being in the hands 4 
ary farmer or farmers, by virtue of an old leaſe, unleſs t 
ſame old leaſe be expired, ſurrendred, or ended within one year 
next after the making of the ſaid new leaſe ; nor (2) ſhall ex- 
td to any grant to be made of any reverſion of any manors, 
lands, tenements, or hereditaments ; nor (3) to any leaſe of any 
manors, lands, tenements, or hereditaments, which have not moſt 
commonly been letten to farm, or occupied by the farmers thereof 
by the ſpace of twenty years next before ſuch leaſe thereof made z 
nor (4) to any leaſe to be made without impeachment of waſle ; 
ner (5) to any leaſe o le made above the number of twenty- 
me years or three lives at the meſi from the day of the making 
thereef'; and (b) that upon every ſuch leaſe there be reſerved 
jearly during the ſame leaſe, due and payable to the lefſors their 
beirs and ſucceſſors to whom the ſame lands ſhould have come after 
the deaths of the lefſors if no ſuth leaſe had been made there- 
of, and to whom the reverſion thereof ſhall appertain, agtord- 
ing to their eflates and interefts, ſo much yearly farm or rent, 
or more, as hath been moſt accuſlomably paid for the ſame 
_ twenty years next before ſuch leaſe thereof made. 
2. 


And every ſuch perſon to whom the reverſion ſhall appertain, 
after the death of ſuch leſſors, or their heirs, ſhall have like 
remedy and advantage againſt the leſſees, their executors and aſ= 
figns, as the ſame leſſor might have had againſt the ſams leſſee : 
fo that if the leſſor were ſeiſed of any ſpecial eflate tail of the 
fame hereditaments at the time of ſuch leaſe, the iſſue or heir 
of that ſpecial eflate ſhall have the reverſion, rents, and ſervices, 
reſerved upon ſuch leaſe after the death of the ſaid leſſor, as the 
Mer bimſelf might have had if he had lived. ſ. 2. 

Provided, that nothing herein ſhall extend to give any liberiy 
or power to any parſon or vicar of any church or vicarage, ta 
make any leaſe or grant of any of their meſſuages, lands, ten- 

ments, 


Leaſes, 


ments, tithes, profits, or hereditaments, belonging to their church, 
or vicarages, otherwiſe or in any other manner than they 
might have done before the making of this act. ſ. 4. 

All leaſes to be made, c.] Before this ſtatute, altho' 
corporations aggregate of many (as deans and chapters) 
might have made Jong leaſes for lives or years, of them- 
felves and without any conſent or confirmation; yet if 
ſuch leaſes had been made by a (Je corporation (as bi- 
ſhop, archdeacon, prebendary), and not confirmed by ſuch 
other perſon or perſons whoſe conſent was neceſſary, they 
expired with the leſſor, and could not bind the ſucceſſor, 
But by this ſtatute, all ſuch ſole corporations (except 
parſons and vicars) are enabled to make leaſes for twenty. 
one years or three lives, without any confirmation what- 
foever (the ſeveral conditions which follow in the ſtatute 
being punQually obſerved) : for which reaſon it is called 
the enabling ſtatute, and ſo it wholly was, and had no- 
thing in it of reſtraint ; but left aggregate corporations, 
and alſo ſole corporations with proper conſent, to their full 
liberty of going on to make all ſuch leaſes as they might 


have made before; without being limited at all to the 


conditions of this ſtatute, if they had but the ſame pro- 
per confirmation or conſent, Gi 732. 

any manors, lands, tenements, or other hereditaments] It 
mult be of lands, tenements, or hereditaments, manurable 
or corporeal, which are neceſſary to be letten, and where- 
out a rent by law may be reſerved; and not of things 


that lie in grant, as advowſons, fairs, markets, fran- 


chiſes and the like, whereout a rent cannot be reſerved, 
1 In. 44. 

For the better underſtanding of which rule, it will be 
neceſſary to take notice of ſome diſtinctions which plainly 
ariſe out of the books. As, firſt ; All the books agree, 
that a leaſe for three /ives, of tithes or other incorporeal 
inheritance, will not bind the ſucceſſor, becauſe he would 
then be without the tithes or other ſuch incorporeal in- 
beritance, and have no remedy for the rent thereon te- 
ſerved; for diſtrain he could not, becauſe there would 
be no place wherein to take any diſtreſs, the things leaſed 
or granted being perfectly incorporeal, and inviſible; an 
aſſize he could not have, becauſe either he had not ſeiſin, 
or if he had yet there would be nothing to put in view of 


the recognitors,z and an action of debt he could not 


maintain during the leaſe, becauſe. being for three lives, 
that is an eſtate of freehold, which will cadure no * 


* 
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of debt ſo long as it continues: and ſo the ſucceſſor in 
ſuch caſe would have no manner of remedy for the rent 
reſerved, which would be againſt the —_ proviſion and 
intent of the ſeveral acts. Secondly, it is held in ſome 
books, that a leaſe for twenty-one years of ſuch incorpo- 
real inheritance, tho* they have been uſually demiſed, 
and the ancient rent be thereout reſerved, is yet voidable 
by the ſucceſſor within theſe ſtatutes : becauſe tho? the 
rent reſerved be good by way of contract between the 
leſſor and leſſee, and an action of debt may be maintained 
jor the recovery thereof, yet they ſay it is not ſuch a rent 
as is incident to the reverſion, nor ſhall paſs with it to the 
ſucceſſor ; and therefore the ſucceſſor, having no remedy 
for the rent, ſhall not be bound by the leaſe. 5 Co. 3. 
Litt. 44- 

But this point ſeems to have been ſhaken con- 
trary reſolutions, For ſome books expteſsly hold ſuch 
leak for years to be good againſt the ſucceſſor, becauſe 
they ſay he has remedy for the rent by action of debt, 
and ſay it has been fo judged, and take the diverſity be- 
tween ſuch leaſe for years and a leaſe for life. Alſo they 
ſay, that the rent iſſues out of the tithes in point of ren- 
der, tho” not in point of remedy ; becauſe no diſtreſs can 
de taken for it z but that is ſupplied by the action of debt, 
which lies for ſuch rent, and ſhall devolve on the ſucceſ- 
for; and that ſuch rent doth not lie only in privity of 
contract, as a ſum in groſs, but is incident to the rever- 
ſion, otherwiſe the ſucceſſor could not have it, being only 
privy to the eſtate, not to the perſonal contracts of his 
predeceſſor. And to this opinion the court inclined, but 
thought it a point of great conſequence, and therefore to 
avoid it gave judgment on another point which was clear. 
Thirdly, all the books agree, that a leaſe for three lives or 
twenty-one years, of a manor with the advowſon append- 
ant or of lands or houſes and of tithes, uſually let therewith 
reſerving the ancient rent, and the like, is good and ſhall 
bind the ſucceſſor ; for tho' the rent doth not iſſue out 
of the advowſon, or tithes, in point of remedy, yet the 
rent is greater in reſpect thereof, and the ſucceſſor hath 
his remedy for the whole rent upon the lands or other 
corporeal inheritance let therewith, And Vaughan 
proves this from the expreſs words of the ſtatute of the 
13 Eliz, which are, that all leaſes by any ſpiritual or ec- 
eleſiaſtical perfons, having any lands tenements zithes or 


hereditaments, (other than for twenty-one years or three 
| lives, 


' Leaſes, 


lives,) ſhall be void. So that the ſtatute plainly ſhews, 
that ſome way or other tithes may be leaſed for twenty. 
one years or three lives, and if they cannot be leaſed 
ſingly, it muſt be with lands uſually let therewith. 3 Bar. 
Abr. 352. | | 

But now, by the 5 G. 3. c. 17. Whereas it may be 
doubtful, whether by the laws now in being, archbiſhops, 


or biſhops, maſter and fellows, or any other head and 


members of colleges or halls, deans and chapters, precen- 
tors, prebendaries, maſters and guardians of hoſpitals, or 
any other perſon or perſons having any ſpiritual or ec- 
clefiaſtical promotions, heretofore had, or now have, any 
power to make or grant any leaie or leaſes of tithes or other 
incorporeal hereditaments only, which lie in grant, and 
not in livery, for one, two, or three lives, or for any 
term or terms of years not exceeding twenty-one, altho' / 
the ancient rent is thereby reſerved, and all other requi- 
ſites preſcribed by the acts of parliament now in being to 
that end, or any of them, were or are juſtly obſerved and 
performed, by reaſon that there is generally no place 
wherein a diſtreſs can be taken; and, it may be alſo 
doubtful whether, in caſes of leaſes for life or lives, there 
is any remedy in law for ſuch perſons, by action of debt 
or otherwiſe, for recovering the rent in arrear reſerved on 
ſuch leaſes for life or lives : therefore, for obviating all 
doubts, and enabling the ſaid perſons to make valid leaſes 
of ſuch their incorporeal hereditaments, and to recover the 


rent reſerved on leaſes for one, two, or three lives; and alſo 


to make good ſuch leaſes as have been already granted by 
them; it is enacted, that all leaſes for one, two, or three 
lives, or any term not exceeding twenty-one years, already 


made and granted, or hereafter to be made of granted, of 


any tithes, tolls, or other incorporeal hereditaments ſolely 


and without any lands or corporeal hereditaments, by any 


ſuch perſons as aforeſaid, ſhal] be good and effeHual in law, 
againſt ſuch perſons and their ſucceſſors, as any leaſe made 


dy ſuch perſons of lands or other corporeal hereditaments 


dy virtue of the ſtatute of the 32 H. 8. or any other act. 
And if the rent or yearly ſum reſerved upon ſuch. leaſe 
ſhall be behind or unpaid for twenty-eight days; the faid 
leſſors, their executors, adminiftrators, and ſucceſſors te- 
ſpeQively may bring action of debt againſt the leſſee, his 
heirs, executors, adminiſtrators, or aſſigns, for recovering 
the ſame, as any landlord or leſſor or other perſon 


may do for recovering of arrears of rent due on any 
obs _ lcale 
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leaſe for life, lives, or years, by the laws now in be- 
n the 5 ö ; 
6, — indented] It muſt be by deed indented, and 
not by deed poll, or by parol. 1 I. 44. ; 
And if it be not really indented, tho' the words of the deed 
be this indenture, yet ſtill it is not a deed indented ; but if 
the deed actually be indented, it matters not whether it 


ſpeaks itſelf to be an indenture or not, it is however a deed 


indented. Hatf. c. 42. 2-1 
In the right of their cburebes] Yet a biſhop that is ſeiſed 
in the «right of bis biſhoprick; a dean of his ſole poſſeſſions 
in the right of his deanry, an archdeacon in the right of 
his archdeaconry, a prebendary, and the like, are within 
this ſtatute z for every of them generally is ſeiſed in jure 
tecigſiæ. 1 Inſt. 44» ls ' 
And in general, all ſole corporations whatſoever (par- 
ſons and vicars only excepted} are included within this 
ſtatute, and are hereby enabled to bind their ſucceſſors, 
Accordingly it hath been adjudged, on ſeveral occaſions, 
that precentors, chancellors, and treaſurers of churches, 
ae within the benefit of this ſtatute; only, as to precen- 
tors, it hath been determined, that tho” there are per- 
ſons of inferior rank. in ſeveral churches, who are com- 


; monly ſo called, yet they are not within this ſtatute; but only 


thoſe dignitaries of that denomination who are properly ſo 
called, and who are next to the deans in place and or- 
der, Gibſ, 732. ' 85 


Gs | 
Unleſs, the ſame old leaſe be expired ſurrendered or ended 


within one year next after the making of the ſaid new leaſe] 
This ſurrender muſt be abſolute, and not condi:ional ; 
ſor the intent of the makers of the act was, to have a 
continual end abſolute ſurrender; and not ſuch an illu- 
ſory ſurrender, which might be avoided the next day. 


5 Go. 2. _ | | 

H. 17 9 2. Wilſon on the demiſe of Eyre, clerk, againſt 
Carter and others. The leſſor of the plaintiff, being a 
prebendary of Serum, brought an ejectment to avoid a 
leaſe made by his predeceſſor, as not being conformable 
to this proviſo, which requires, that upon renewals, the old 


. 


(e) But maſters. and fellows of colleges, deans and chap- 
ters, &c. are, diſabled from granting leaſes for any longer 
term than their ſtatutes allow. /. 2. "T 

(f)) 4 Leon. 51. Cre. Eliz, 350. Palm. 106. 1 Leo, 112. 
biderf. 158. rn C) 3 Bac. Ab. 345. 
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leaſe muſt be expired, ſurrendered or ended, within one 


year next after making of the new leaſe, And his objec. 


tion was, that the ſurrender made of the former leaſe 


was with a condi ion, that if the then prebendary did not 


within a week after grant a new leaſe for three lives, the 
ſurrender ſhould be void; whereby (as was contended for 
the plaintiff) the old term was not abſolutely gone, but 
the leſſee reſerved a power of ſetting it up again. But the 
court, after two arguments, gave judgment for the de. 
fendants : this being within che intent of the ſtatute, which 
was, that there ſhould not be two long leaſes ſtanding 
out againſt the ſucceſſor. Here the new leaſe was made 
within the week, and from thence it became an abſo- 
lute ſurrender, both in deed and in law. And the whole 
was out of the leſſee, without further act to be done by 
him. In the proviſo in the act, there is the word ended 
as well as ſurrendered; and can any body ſay the firſt 
leaſe is not at an end? This was no more than a reaſon- 
able caution in the firſt leffee, to keep ſome hold of his 
old eſtate, till a new title was made to bim. Strang, 


Of ſurrenders in general, the ſtatute. of the 29 C. 2. 
c. 3. enaQeth, that no leaſes eſtates or intereſts, either of 
freehold or terms of years, or any uncertain intereſt not 
being copybold or cuſtomary intereſt of, in, to, or out 
of any meſſuages, manors, lands, tenements or heredita- 
ments, ſhall be aſſigned, granted or ſurrendered, unleſs it be 
by deed or note in writing, ſigned by the party ſo aſſigaing 
granting or ſurrendering the fame, or their agents there- 
unto lawfully authorized by writing, or by act and ope- 
zation of law. /. 3. | 

Note, a ſurrender by deed, is a ſurrender in expreſs 
words, into the hands of him who hath the immediate re- 
mainder : a ſurrender in lau, or by operation of law, is by 
taking a new leaſe of the ſame eſtate; for this is an ac- 
knowledgment, that the leſſor hath power to make ſuch 
new leaſe; which power he could not have, but by ſut- 
render of the former leaſe in being. G1 733. 

Further, with reſpect to ſurrenders, it is enaQed by 
the 4 G. 2. c. 28. that whereas many perſons hold con- 
ſiderable eſtates by leaſes for lives or years, and leaſe out 
the ſame in parcels to ſeveral under tenants ; and whereas 
many of thoſe leaſes cannot by law be renewed without a 
ſurrender of all the under leaſes derived out of the fame, 


ſo that it is in the power of any ſuch under tenants to 


prevent or delay the renewing of the principal leaſe, by 
| refuſing 
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refuſing to ſurrender their under leaſes, notwithſtanding 
they have covenanted fo to do, to the great prejudice of 
their immediate landlords, the firſt leſſees: therefore for 

enting ſuch inconveniencies, and for making the re- 
newal of leaſes more eaſy for the future, in caſe any leaſe 
ſhall be duly ſurrendered in order to be renewed, and a 
new leaſe made and executed - hg chief landlord or 
landlords, the ſame new leaſe ſhall, without a ſurren- 
der of all or any the under leaſes, be as good and valid, 
to all intents and purpoſes, as if all the under leaſes de- 
rived thereaut had been likewiſe ſurrendered at or before 
the taking of ſuch leaſe, /. 6, 

And by the 29 G. 2. c. 31. Whereas divers lands tene- 
ments and hereditaments, have been and may be granted 
by leaſe for the life of one or more perſon or perſons, or 
otherwiſe; and whereas, in order to obtain a renewal of 


ſuch leaſes, it is in many caſes neceſſary to ſurrender up 


the eſtates thereby granted ; which furrenders cannot be 
elfectually made by perſons under the age of twenty one 
years, nor lunaticks, nor by femes covert, without levy- 
ing a fine; it is enacted, that in all cafes, where any per- 
ſon ſo under age, lunatick, or feme covert, ſhall become 
intereſted in or intitled to any leaſe or leaſes made or 
granted by any perſon or perſons, bodies politick, corpo- 
rate, or collegiate, aggregate or ſole, for the life or lives 
of one or more perſon or perſons, or for any term of years, 
either abſolute, or determinable upon the. death of one 
or more perſon or perſons, or otherwiſe, it ſhall be law- 
ful for ſuch perſon ſo under age or for his guardian or 
other perſon an his behalf, and for ſuch lunatick or bis 
guardian or committee for his eſtate or other perſon on 
dis behalf, and for ſuch feme covert or any perſon 
6n her behalf, to apply to the court of chancery or 
exchequer, or to the courts of equity of the counties pa- 
ltine of Cheſter, Lancaſter, and Durham, or the courts 
of great ſeſſions in Wales, reſpectively, by petition or 
motion in a ſummary way: and by the order and direc- 
tion of ſuch court, upon hearing all parties concerned, 
ſuch-perſon ſo under age, lunatick, or perſons appointed 
by ſuch court, and alſo ſuch feme covert, by deed or 


deeds only, without levying any fine, ſhall be enabled to 


ſurrender ſuch leaſes, and to take new ones, as ſuch court 
ſhall direct And all ſums of money and other conſide- 
ration, paid or advanced by any fuch guardian, truſtee, 
committee, or other perſon, for a fine on account of the 
renewal of ſuch leaſe, and all reaſonable charges incident 
| B b 2 thereunto, 
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Leaſes, 


thereunfo, ſhalb be paid out of the eſtate or effects of ſoch 
infant or lunatick, or. be a charge upon the leaſehold 
premiſſes, together with intereſt for the ſame, as ſuch 


court ſhall direct; and as for leaſes to be made upon ſur. 


renders by femes covert, unleſs the fine or conſideration 
of ſuch leaſe and the reaſonable charges fhall be other. 
wiſe paid or ſecured, the ſame, together with intereſt, ſhall 
be a charge upon the leaſehold premiſes, for the uſe of 
ſach perſon who ſhall advance the fame. 

Within one year next after the making of the ſaid nr leſs] 
This, as to ſole corporations inferior to biſhops, is ex- 
tended by the 18 El. (hereafter following) to three yea; 
and as to biſhops themſetves, it holds only where they 
make a new leaſe without confirmation; for if it be con- 
firmed by the dean and chapter, the years to come, in the 
old leaſe, are not material, Gibſ, 733. 

Mer bail extend to any grant to be made of any rverſun 
That is, ſuch grants as ate made to commence at 2 diy 
to come. Gib/. 733. 6 

Nor to any leaſe of any manors lands tenements or heraditc- 
ments; which have not moſt commonly been letten to farm or oc- 
cupied by the farmers theresf by the ſpace of twenty years next 
before ſuch leaſe made] So that if it be Jetten for eleven 
years: (lord Coke faith) at one or ſeveral times within 
theſe twenty years, it is ſufficient. 1 1%. 44. 
Leiten to farm] A grant by copy of court roll in fee for 
life or years, is a ſufficient letting to farm within this fta. 
tute, for be is but tenant at will according to the cuſtom, 
and ſo it is of a. leafe at will by the common law, but 
thoſe- lettings to farm muſt be made by ' ſome ſeiſed of an 
eſtate of inheritance, and not by a guardian in chivalm, 
tenant: by the curteſy, tenant in dower, or the like. 
1 Ia. 4. | 

Ner to any leaſe to be made without impeachment of wafli 
Therefore if a leaſe be made for life, the remainder to an- 
other for life} remainder- to a third for life; this is not 
warranted by the ſtatute, becauſe' the remainders make 
the preſent tenants diſpuniſhable of waſte : but if a leaf 
be made to one during three lives, this is good; for ibe 
occupant, if any happen, ſhall be puniſhed for wall. 
1 I 44% en 

And although this condition of a good leaſe is not ex- 
pteſſed in the ſtatutes of the 1 El. and 13 Fl. hete next 
ſollo wing, for roſtraining of unreaſonable leaſes: (the firſt 
of biſhops, and the ſecond of the inferior clergy) ; yet art 


both biſhops» and clergy reſtrained end” 


by - 


Lestes | 


— (aid ſtatutes from making leaſes diſpuniſhable of waſte: 
ch ſor the ſtatutes were made againſt unreaſonable leaſes; and 
= it is unreaſonable, that a leſſee ſhall at his pleaſure do 
on waſte and ſpoil. 6 Ce. 37. Gibſ. 733. = 
"1 Nor to any leaſe to be made above the number of tnuenty on- 
al years er three lives at the moſt from the day of the mating there- 
of of ] There muſt not be a double leaſe in being at one 
time; as if a leaſe for years de made according to the ſta- 
7 tute, he in reverſion cannot expulſe the leſſee, and make 
1 2 eaſe for life or lives according to the ſtatute; nor e con- 
* verſo: ſor the words of the ſtatute be, to make a leaſe 
ey for twenty one years or three lives, ſo as one or the other 


may be made, and not both. 1 nfl, 44. | 
Or three lives} That is, for three lives, to be all wear 
ing together ; and not to one for life, the remainder to 3 
1] ſecond for life, the remainder to a third for hfe z which 
y would be a void leaſe; as it would be, if a leaſe were" 
| let for ninety nine 
But a leaſe to one for the lives of three others, or to threes 


years determinable upon three lives. 


d their three lives, is good.” G, 733. War, 42% 
t At the moſt] It mult not exceed three lives ur one and 
* N from the 22 of it; but (according to. 
K lord: Coke) it may be for a leſſer term or ſewer lives, 
1 M. 44. 120 | 3&3 , 4 ; 
, 2 in the caſe of Smartl' and Penballuo, H. 13 M. 
a Where the point was, whether a copyhold for one liſe, 
„ where the cuſtom enabled to grant for three, was good, 
þ and it was held to be good; Holt chief juſtice added, 
X This is not like the caſe of a biſhop's leaſe, which, can»: 
„ not be good for any part, becauſe the ſtatute ties it up 
/ to an expteſs form : otherwiſe perhaps, had it been; that” 
biſhops ſhould make leaſes for any number of years, not 
] exceeding ſuch a number. 1 Sali, 188. GI 73 3: ; 
Frem the day of the making theres] The ſtatutes of the, 
t 1 El, and 13 El. are from the, mating, and not from the, 
N day of the, mating; and the diſtinction ſeems, to be this; 
2 here. the habendum is far twenty,one-years;from the mak. 
9 ing he day of delivery (which is the making) ſhall be! 


included 3 but where it is from the day of the making, 
or from the day of the date, that day {hall not be inelud- 
ed as part of the term, but the twenty one years {hall be- 
zin on the day following. Gi 733. (5): * © 2 
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Toe word “ from“ bas occaſioned. much, controverſy 
in che courts of law; the reſult of which ſeems to be that it 
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And that upon every ſuch leaſe there be reſerved If 
the accuſtomable rent had been payable at . or 


| feaſts of the year; yet if it be reſerved yearly payable at 


one feaſt, it is ſufficient: for the words of the ſtatute be, 
reſerved yearly. I Inſt. 44. 
Se much yearly farm or rent, or more, as hath been maſt ac. 
euflomably paid for the ſame) Where not only a yearly rent 
was formerly reſerved, but things not annual, as heri 
or any fine or other profit at or upon the death of the far. 
mer; yet if the yearly rent be reſerved upon a leaſe made 
by force of this ſtatute, it ſufficeth by the expreſs word; 
of the act. 1 Inſt. 44. 

But if a couple of capons, or the like, have been ex- 


preſsly reſerved in kind or iu pas over and above the 


rent; à ſubſequent leaſe not reſerving theſe ſhall be 
void (i): And ſo it ſhall be, where all the great trees 
have been uſually excepted, and then are omitted; be. 
cauſe by this means every ſucceſſor cannot have the benefit 
of boughs and fruits yearly renewing, Gibſ. 734. 

Or more] Therefore if more than the accuſtomable rent 
be reſerved, it is good, by the expreſs letter of the act. 
1 inſt, 44. * | | 

As hath been mofl accuflomably paid for the ſame] If twen 
acres of land have been accuſtomably letten, and a al 
is made of thoſe twenty, and of one acte which was not 
accuſtomably letten, reſerving the aecuſtomable yearly 


— — — 


may be either incluſive or excluſive, according to the ſubjef 


matter. But the court will conſtrue it fo as to effectuate the 
deeds of parties, and not to deſtroy them; and therefore, where 
ope under a power, reſerved in bis marriage ſettlement to 
leaſe „ for 21 years in poſſeſſion, but not in reverſion, te. 
mainder, or expeQancy,” granted a leaſe to his only daughter 
for 21 years, from the day of the dale, it was adjudged a good 
leaſe in gen. Pugh v. Duke of Leeds, Coup. 714. where 
the authorities on both ſides are ſtated by lord Mansfield. 80 
alſo a leaſe for lives, to commenee from the date, ſhall be con- 
Rrued to include the day of the date, for otherwiſe the free- 
hold wopld be conveyed to commence. in ſuturo, which can- 
not be. See Hatter v. A, 1 Reym. 84. with the authorities 
cited by Mr. Bayicy, where it is {aid that the words from 
the date, when uſed to paſs an intereſt, include the day, 
liter when uſed by way of computation only in matters of 
account. Add, 1 Raym. 280. Doug. Rep. 464. And ie 
_ Z. a 

i) Hardres, 325 
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If rent, and ſa much more as exceeds the value of the other 
Or acre: this leaſe is not warranted by the act, for that the 
at accuſtomable rent is not reſerved, ſeeing part was not ac» 
i, cuſtomably letten, and the rent iſſueth out of the whole. 
Inſt. 44. | 
— ; Me if tenant in tail let part of the Jand accuſtomably 
t letten, and reſerve a rent pro rata, or more, this is good: 


„ for that is in ſubſtance the accuſtomable rent. 1 7nfl. 44. 
So if two coparceners be tenants in tail of twenty acres, 
e 
$ 


ccery one of equal value, and accuſtomably letten, and they 
make partition, ſo as each have ten acres : they may make 
leaſes of their ſeveral parts of each of them, reſerving the | 
. half of the accultomed rent. 1 I. 44. 
: Provided that nothing herein ſball extend to give any liberty 
ir power to any parſon or vicar] Therefore if either of them 
) make a leaſe for twenty one years or three lives, of lands 
ö accuſtomably letten, reſerving the accuſtomed rent, it muſt 
alſo be confirmed by the-patron and ordinary : becauſe it is 
out of this act, and not reſtrained by the ſtatutes - 
of the 1 El. or the 13 EI. 1 Inſt, 44. 
3. By the x El. c. 19. All gifts, grants, feoffments, fines or Leaſes of bi- 


ſh he diſ- 
ne, or eflates, fo be had, made, done, or / uffe ered . ge 


ar CONVeya 
by any archbiſhop or biſhop, of any honours, caſtles, manors, the 1 El. 
lands, tenements or other bereditaments, being parcel of the poſ= 
ſeſſions of bis archbiſhoprick or biſpoprict, or united appertain- 
ing er belonging to the ſame; to any perſon or perſons, bodies 
politick or corporate, other than to the crown, (and by the 
I J. c, 3. not to the crown neither,;) whereby any e/fate or 
altes ſhould or may paſs from the ſame archbiſhop or biſhop, 
uber than far the term of twenty one years or three lives, from 
ſuch time as any ſuch leaſe, grant, or aſſurance ſhall begin, 
ond whereupon the old accu/lomed yearly rent or more ſhall be 
reſerved and payable yearly during the ſud term of twenty on- 
years or three lives. ſhall be utterly vaid and of none © 
Hel ts all intents, conſtructions and purp:ſes. ſ. 7. | 

All gifts, grants, &c.] Neither this &, nor that which 
followeta, of the 13 El. c. 10. which are called the &/- 
ablang acts, nar any other act or ſtatute whatſoever, do 
in any ſort alter or change the inabling ſtatute of the 32 
H. g. aſoregoing; but leave it for a pattern in many things, 
for leaſes to be made by others. And no leaſe made ac- 
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cording to the limitations of this ſtatute of the 1 El. or of 
the 13 El. here next following, and not warranted by the 
ſtatute of the 32 H. 8. if it de made by a biſhop or any ſole © 
corporation, .but it muſt be confirmed by the dean and 
Bb 4 chapter, 
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. or for lives, or for any number of years, acrording to the 


directly included in any of the foregoing terms). For if a 


ed; 28, when the keeperſhip of à park was gramted with 


tees, but that their eſtates ſhould depend upon uncertain · 


Fa 3 $. 


chapter, or others that have intereſt ; as hath been aid 
in the caſe of the parſon and vicar, - 1 I. 14, 48. 
. Gifts, grantt, feoffments, | fines or © other conveyance, of 
e/tates] Neither biſhops by this act, nor other ecclefiaſtical 
or collegiate corporations by the ſaid act of the 13 El. are 
reſtrained from making grants of copybolds in fee, in tail, 


cuſtom of the manor; nor is confirmation neceſſary to make 
ſuch. grants good, though it be made by a ſole corporation, 
as by biſhop, prebendary, or the like. arſe c. 42. 4 Co. 
ag,. | * bas ov H 240 230 4 
— Of any honours, caſiles, manors, lands, tenements, or other 
heredilaments] The general defign of this ſtatute being in 
favour of the ſucceſſor, to preſerve biſhopricks from im- 
poveriſhment; it hath been extended, in equity and inten- 
tion, to a prohibition of the grants of new- offices (tho not 


biſhop might erect new offices at pleaſure, and aſſign fa - 
laries to the officers, and then make grants to bind his ſue- 
ceſſots, the end of the ſtatute would be manifeſtly deſeat · 
ed. The ſame thing is to be ſaid ofthe augmentation of 
the fee or ſalary belonging to an ancient office ; which 
power of augmentation (for the ſame reaſon) is fo reftrain- 


the ancient fee, and alſo with paſture for two horſes in 
the ſame park, this was void: and it hath been faid, that 
if the ancient fee was leſs than 5 Hand à grant is made 
with a fee of 51 intite, the Whole grant is void, as well 
for the ancient fee, as the overplus: but if the office, and 
the ancient and new - fee, are as ſeveral grants, in ſeveral 
ſentences; the grant is good for the office and ancient 
fee, and void only for the new.” Gibſi, 735. („( 

But, faith my lord Coke, if the office hath been ancient 
and neceſſary, the grant thereof, with the ancient fee, 
is not any diminution of the revenue, nor impoveriſhing of 
the ſucceſſor : and therefare, for neceſſity, ſuch grants are 
by conſtruction exempted out of the general reſtraint of 
this act. And as to granting it for the life of the grantee, 
he adds, If biſhops ſnould not have power to grant ſuch 
offices of ſervice and neceflity for the life of the gran- 
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ties, as upon the death or tranſlation of the biſhop: then 
able perſons would not ſerve them in ſuch offices, or at 
leaſt would not diſcharge their office with any alacrity, 
if they have not ſuch certain eſtates for their lives, as, 
their predeceſſors. had in the ſame offices. 1 fl. 44. 
o Co. . 2 | wa 
However, this equity of granting for life amounts to no 
more than for one life; and therefore where a biſhop 
grants an office for two or more lives, it muſt be upon the 
foot of cuſtom, thar is, becauſe ſuch patent hath uſually 
been for two or more lives, and had been ſo granted be- 
fore the preſent act was made. For this is the great rule; 
and in this, there is no e between biſbopricks of, 
the old and of the new ſoundition; ſince the new as 
well as old are capable ol coming under this rule. Gib/, 


735.0 = is the law, and the teaſon of it, concerning. 
rants of offices in reverſion {that is, to have and enjoy. 
ſech office, after the death of the preſent grantce for life;). 
for there can be no'pretence, that ſuch ſecond grant. is ne- 
ceſſary, or for the advantage of the biſhoprick ; and there-. 
fore nothing can make it legal but cuſtom, and particularly, 


inſtances, or an inſtance, of ſuch grant, before the making 


of the ſtatute. Gib/. 735. (=) 


But to the end that uiqueſtionable grants of ancient 4 
eſtabliſhed offices, may be good againſt the ſucceſſor of a, 


biſnop; they muſt in the firſt place be grants of one office 
ſingly ; for two offices, which have been uſually, granted 
apart, cannot be granted by one patent, though to the 
ſame'perſon: and in the next place, they muſt be, con- 
firmed by the dean and chapter (though they be but for 
one life), becauſe they are grants at common law and 
not warranted by this ſtatute ; and muſt therefore paſs as 
they * did at common law before this ſtatute. Gib/. 
„„ tant og 

T like manner, the grants of new offices (if of ne- 
cefſary uſe to the biſhop), and of new fees annexed to ſuch 
offices, ſhall be good, and bind the ſucceſſor; as was 
detlared in the caſe of the biſhop of Eh, who granted the 
keeping of his houſe and garden, with 31 a year, to one 
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(1) Cre. Car. 258, Walker v. Sir John Lamb. 
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for life; and it was adjudged to be good againft the ſuc. 
ceſſor, becauſe the office was neceſſary, and the fee thought 
reaſonable by the court. But on the other hand, where the 
foundation of the grant to a civilian for life, was, for coun. 
ſel given and to be given, and an annual penſion was annexed 
to the office ; judgment was given againſt the grant, as not 
binding the ſucceſſor, tho” it was alledged to be the ancient 
fee; becauſe this was a voluntary thing, to make an 
eleclion of one man to be of his counſel, and not an office; 
and peradventure the next biſhop would not make ſuch 
election. Gribſ. 735. (e) 5 

But notwithſtanding all that hath been ſaid concerning 
the neceſſity of the office, it hath been determined upon ſo- 
lemn hearing, that the neceſſity of the office is not at all 
material. Thus in the cafe of Sir Jahn Trelawney and the bi- 
ſhop of Winche/ter, H. 30G 2. (p) Lord Mansfield chief 
juſtice delivered the reſolution of the court.— The plaintiff 
brings his action of debt to recover 5001, being for five 
years arrears of a ſalary of 100 l a year, for executing the 
offices of ** great and chief ſteward of the biſhop, and of 
conduftor tenentium of the biſhop," and as & fee annexed to 
thoſe two offices, | 

This comes before the court upon a ſpecial verdict, the 


material facts of which are, that theſe offices are ancient 


offices, and exiſted before the ſtatute of the x Flix. and 
that they have been granted in the uſual manner, and with 
the ancient fee; that biſhop Trelawney by indenture 
granted this office to the plaintiff his eldeſt fon for. 
life ; that the dean and chapter confirmed this grant; 


that every biſhop ſince hath paid to the plaintiff this fee 


of tool! a year, and that the defendant paid it for eleven 
years after he came to the biſhoprick ; and that this ac- 
tion is brought for five years accrued ſince: but the jury 
further find, that theſe ſeveral offices, at the time of mak- 
ing the ſaid ſtatute were, and ever ſince have been, and ſtill 
are, offices merely nominal; and that noduty, ſervice, work 
or labour, attendance or buſineſs, ever was or is done in 
reſpect of theſe offices, as the defendant hath in his plea 
alledged. ; 

This is the only- doubt which the jury have ; and upon 
tbis fact the whole queſtion depends. | | 

This caſe hath been argued ſeveral times; and we are 
all of the opinion which I ſhall now give. 
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At common law the biſhop, with the confirmation of 
the dean and chapter, might exerciſe every act of owner - 
ſhip. over the revenue of the ſee, and might bind his ſuc- 
cefſors in the ſame manner as every tenant in fee might 
bind his heirs. The ſtatute was made in reſtraint of this 
power. But patents or grants of offices, with the fees or 
the privileges annexed to them, are not mentioned there- 
in; nor are there any general words adapted to the caſe of 
offices. And yet there were not any biſhopricks in the 
kingdom at that time, but what had ſome ancient offices 
annexed to them, granted by the biſhop. Had the le- 
gillature meant to reſtrain the granting of theſe offices, 
there muſt have been a ſpecial proviſion in the ſtatute ; 
and as the general reſtraint is not extended to offices, there 
was no reaſon to make the exception. Their continuing 
ancient offices was no injury or dilapidation to the biſhop- 
rick. They brought no new charge upon the ſucceſſor; and 


he accepted the biſhoprick charged with theſe offices as his 


predeceſſor had done, and the office and biſhop continued 
* to the ſame ancient fee. 

he act had no retroſpect. It was made on the 23d of 
January in the 1 Eliz. The biſhop of Ely's caſe, H. 10 
Elix. (Ley's Rep. 78.) proves that the ſtatute doth not 
extend to the grant of an office; where an annuity was 
recovered againſt the ſucceſſor, upon the grant of the 
keeping of the biſhop's houſe in Holborn, with the fee of 
31: which grant was made after the beginning of the par- 
lament, to which the act hath reference, to wit, on the 
20th of April in the firſt of Eliza. This was a grant of a 
new office with a new fee, made the very year the act took 
place; and yet was held to be good, as not being reſtrained 
by the ſtatute. It was extraordinary, if it was thought that 
the office of taking care of a houſe was neceſſary; it was alſo 
extraordinary, to hold the fee of 31a year a reaſonable 
fee, which conſidering the value of money at that time 
would amount to 3Ol a year now; and as extraordinary, 
as it was the grant of an office which never ſubſiſted before: 
but the true ground was, the court did not think the grant 
of ſuch offices within the ſtatute. 

T. 30 Elia. Bolton's caſe, (cited Ley 75. 10 Co. 60.) 
When the biſhop of Cheſter, after the ſaid ſtatute, granted 
to Bolton an annuity of five marks for counſel given and to 
be given, which was confirmed by the dean and chapter. 
the biſhop died, and Bolion brought a writ of annuity 
againſt the ſucceſſor ; the plaintiff had no judgment; but 
the reaſon of that caſe was not that the office was within 


thing 


the ſtatute, but that it was no office at all, but a voluntary 
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thing to make election of one man to be his counſel, and 
that the grant of the ſalary was an alienation of the reve. 
nue of the bilboprick. 

In the caſe of the archbiſhop of Canterbury, 43 Eliz. 
(cited in Ley 75.) the true diſtinction is taken: the arch- 
biſhop granted 'the office of ſurveyor with the ancient fee, 
to a parker: and further he granted to him paſture for two 
horſes in a park: and the whole grant was adjudged void. 
This judgment was grounded upon the new addition made 
to the ancient fee. | | 

The ſtatute of 1 Fa. c. 3. extends this ſame reſtraint 
to the king, which by the 1 Elix. was laid upon the ſub. 
ject. Vet the legiſlature did not interpoſe then in this cafe 
of granting ancient offices ; and therefore we may preſume 
they were fatisfied that the biſhop ſhould continue to have 
rene 

10 Co, 58. The biſhop of Saliſbury's caſe came next in 
—— A hop ined | 

From the 10 Elia. to this day, no grant of a new office 
by a biſhop with a new fee has been held good. Such a 
wr 0 within the 1 E/iz. by conftruftiong for it is a co- 

able alienation, But a grant of an ancient office with 
an ancient fee is not within that ſtatute, but remains at 
common law. And if fuch a grant is not within the 
ſtatute, but ſtands as at common law; the utility or ne- 
ceflity of the office cannot be material, And there is no 
caſe ſince the 10 Elix. that bas turned upon theſe : the 
only queſtions have been, whether the grants were within 
the ſtatute. * 24” wo ALI 

In the ſaid caſe of the biſhop of Saliſbury, it is not al- 
Jedged in the pleadings, that the office was neceſſary. The 
filth reſolutionꝰ in this caſe (10 Co. 62.) is very material: 
Reſolved, that the grant of an ancient office to one with 
an ancient fee, by a biſhop, ſhall not bind his ſucceſſor, 
unleſs confirmed by the dean and chapter : for ſuch grants 
are not reſtrained by the ſtatute of the 1 Ca. and there- 
fore remain as at the common law, and by conſequence 
ought to be confirmed by the dean and chapter, 

f ſuch grants remain as at the common Jaw, the neceſ- 
fity of the office cannot be material. 

In the caſe of the biſhop of Chichefter and Freedland, 
1 Car. (Cro. Car. 47.) There were no allegations 
in the pleadings, whether the offices were necellary of 
not. ow 
in the caſe of Young and Fouler, 14 Car. (Cro. Car. 
557.) Upon a ſpecial _— the jury do not find that — 

Denn „n , 4 Om ce 


Leaſes, 
office (of regiſtet) was 4 neceſſary office: the queſtion 
turned upon the grant in reverſion, -. I 

Thus ſtood the conſtrudtion, upon the reaſon, the 
words, and the practice of making theſe grants, until the 

Ca. 

14905 beſides the real ground upon which the caſe in 10 
C1, bo. was determined; the counſel ex abundanti labour- 
ed to prove that the office was neceſſiry; but the argu- 
ments are fo corifuſed and inconſiſtent, that it is difficult 
to underſtand them. 

Tn real truth, few of theſe offices (except judicial ones) 
are uſeful or neceſſary in any reſpect. None of them 
can be gratited in reverſion, unleſs they exiſted before the 
1 Eliz. and then they remain as at common law; and 
however unneceſſaty they were, will bind the ſucceſſor. 

The caſe of Ridly and Pownal, 27 Car. 2. (2 Lev. 
136.) is the fitſt caſe wherein it appeared to the court 
2 that the office was neceflary, But my lord 

ale, who underſtood what he read, and clearly diC- 

tinguiſhed, made no diſtinction upon the neceſſity of the 
office, 
In the caſe of Jones and Bran; 4 Med. 15. The iſſue 
out of chancety was, whether the office had been granted 
to two, before the ſtatute of the 1 Z/z. but there is not a 
word whether neteſſary or not. en 

The preſent office is found never to have been more 
uſeful than at preſent; and yet the predeceſſors of the 
biſhop” bave thought the grants of it valid, and have 
granted it to ſome of the greateſt men in the kingdom, 
* who accepted it as valid; and the ſucceeding biſhops 
acquieſced, until the preſent biſhop conceived a doubt 
thereupon. | 

Upon the whole, we are unanimouſly of opinion; Firſt, 
this being an ancient office, which exiſted before the 
ſtatute, that it is not within it. And ſecondly, that the 
utiſity or neceſſity of the office are not material: and 
this opinion we think agreeable to every judicial deter- 
mination fince the making of the ſaid ſtatute. 


a IAA. 


» 


Sir Jobn's grant was, to hold in as ample manner, 25 
Richard earl of Portland, Thomas Cary, George duke of 
Buckingham, Charles earl of Nottingham, Thomas duke of 


Norfolk, Philip earl of Pembroke and Montgomery, James 


duke of Ormond, or Henry earl of Clarendoa had holden. 
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ates the old accuflomed yearly rent or more /ball 3, 
reſerved] It was held by Hale chief juſtice, that the ac. 
cuſtomed rent mentioned in this ſtatute and in the follow. 
ing ftatute of the 13 El ought to be underſtood of the 
rent reſerved upon the laſt leaſe, and not upon the firſt , 
for that rent having been altered ſince, cannot be called 
the accuſtomed rent. Gib/ 736. (9) 

Rent] For this 'reaſon, a grant of the next avoidance 
of a benefice, is void againft the ſuceeſſor: becauſe it is 
one of thoſe things which are incorporeal, and lie in grant 
only, and ſuch an intereſt, out of which a rent be 


reſerved. Gibf. 736. 
Shall be utterly void] Foraſmuch as this and the ſaid ſta- 
tute of the 13 El. make all ſuch leaſes other than for the 
term of twenty one years or three lives to be utterly void; 
therefore, generally ſpeaking, at this day, no eccleſiaſtical 
or collegiate perſon, or corporation, can aliene any of 
their manors lands or tenements, by any ways or means 
whatſoever ; for tho” before theſe ſtatutes they might have 
atiened, yet by the ſaid ſtatutes they are now reſtrained, 
M atſ. c. 42. 
owever by the 14 El. c. 1. (hereafter following) all 
but biſhops, that is, all thoſe who are reftrained by the 
13 El. c. 10, have ſome liberty given them as to alienat- 
ing of houſes mentioned in the ſaid ſtatute of the 14 E!, 
But this ſeems to be reſtrained to ſuch houſes only, as by 
the faid ſtatute may be let for forty yeats, namely, to 
houſes in cities boroughs or market towns. Hatf, c. 42. 

But by the 1 G. f. 2. c. 10. in caſe of lands or other 
eſtates purchaſed for the augmentation of ſmall livings by 
the governors of queen Anne's bounty, exchanges may be 
thereof made by the concurrence of the governors, incum- 
bent, patron and ordinary; for any other eſtate in lands or 
tithes, of equal or greater value. /. 13. | 

And it is ſaid, that if a pariſh be upon the deſign of 
incloſing, and a yarſon hath tithes in kind, and common 
. for beaſts in the fields, a decree may be had in chancery, 
that he ſhall take a quantity of ground in lieu thereof, 
IWatf. c. 42. 

However, an act of parliament will do this; and this 
is the uſual way; namely, in the ſpecial acts for the di- 
viding and incloſing of heaths, waſtes, commons, com- 
mon fields, and the like, to inſert a clauſe for a recom- 
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to be given to the incumbent for his right of com- 
mon, or tithes, or otherwiſe as the caſe ſhall be. 

Shall be utterly vcid and of none feet] Vet they are good 

zinſt the leſſor, if it be a ſole corporation : or fo long 
as the dean or other head of the corporation remaineth, if 
it be a corporation aggregate of many: for the ſtatute was 
made in benefit of the ſucceſſor, 1 fl. 45. 

To all intents confiruftiens and purpeſes] Nevertheleſs, the 
acceptance of rent by the ſucceſſor, may affirm a leaſe 
(otherwiſe verdable) for his own time. G1b/. 745. 

It is indeed regularly true, that where the ſucceſſor ac- 
cepts a rent after the death of the predeceſſor, upon a void 
leaſe made by the ptedeceſſor, that ſuch acceptance will 
not affirm the leaſe; but this rule muſt be underſtood of 
ſuch a leaſe as is void ipſo facto, without entry or any other 
ceremony z and therefore if a parſon vicar or prebendary 
make a leaſe not warrantable by the ſtatutes, for twenty 
one years, rendring rent, and dies, here no acceptance of 
rent by the ſucceſſor will affitm this leaſe, becauſe the 
ſame was void without entry or other ceremony : but if a 
parſon vicar or prebendary make a leaſe not warrantable 
within the. before-mentioned ſtatutes, for life or lives, re- 
ſerving rent, and dies, and the ſucceſſor before entry ac- 
cept the rent; this leaſe ſhall bind him for the time, for 
this being an eſtate of freehold could not be void before 
entry. Degge, p. 1. c. 10. | 

But if a biſhop, which hath the inheritance in fee ſim- 
ple in him, make a leaſe for lives or years not warranted by 
the ſaid ſtatutes, not being abſolutely void by his death, 
but only voidable by the entry of the ſucceſſor ; if the ſuc- 
ceſſor accept the rent before entry, be it for lives or years, 
he affiims the leaſe for bis life, 1g. 

But whereſoever the acceptance of rent binds, whether 
a ſole or aggregate corporation, it muſt, in order to ſuch 
binding, appear to be their own act; and therefore in 
ſuch caſe, if the bailiff of a biſhop accepts the rent, with- 
out order, this binds not the biſhop. But if he acquaints 
the biſhop that ſeveral cents are in arrear, and has an order 
from him to receive them, and receives (among others) 
the rent of a veidable leaſe, and pays all the rents to the 
diſhop, without giving him notice of the (aid voidable 
leaſe, this bath been judged ſuch an acceptance as affirms a 
leaſez becauſe the biſhop of bimſelf ought io take notice 
what leaſes were made by his predeceflor. Gibſ. 745. ( 
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In like manner, with regard to a corporation aggregate; 
where the maſter of a college accepted rent, having no ex. 
preſs authority from the corporation to accept it; it was 
adjudged, that this did not affirm a voidable leaſe, during 
the continuance of ſuch maſter ; becauſe the act of the 
head ſingly, cannot diveſt the members of their right, 
Gibſ. 746. | 

But no acceptance of rent by the ſucceſſor availeth (as 
hath been ſaid) where the leaſe is abſolutely and ab initio 
void, Gib. 746. (5) | | 

And in what caſes a voidable leaſe may be affirmed by the 
acceptance of rent; in the ſame it may be affirmed by dir. 
training, or bringing an aſſiſe for rent, after the death of 
the predeceſſor ; and alſo, by bringing an action of waſte 
againſt the leſſee, Gi. 746. 

4. By the 13 El. c. 10. All leaſes gifts grants ferffmmnts 
conveyances or eſtates, to be made had done or ſuffered, by am 
maſter and fellows of any college, dean and chapter of any 
cathedral or collegiate church, maler or guardian of any he. 
pital, parſon, vicar, or any other having any ſpiritual or ec- 
cleſiaſtical living, of any houſes lands tithes tenements or other 
hereditaments, being any parcel . the poſſeſſions of any ſuch 
college, cathedral church, chapel, hoſpital, parſonage, vicarage, 
or other ſpiritual promotion, or any ways appertaining or be- 
longing to the ſame : to any perſon or perſons, bodies politick and 
corporate, (other than for the term of one and twenty years, or 
three lives, from the time as any ſuch leaſe or grant ſhall be 
made or granted, whereupon the accuſſomed yearly rent or 
more ſhall be reſerved and payable yearly during the ſaid term, ) 
ſhall be utterly void and of none ect ts all intents con/!rufions 
and purpoſes. ſ. 3 

Provided, that this Hall not be conſlrued to make good any 
teaſe or other grant to be made by any ſuch coliege or collegiate 
church within either of the univerſities of Oxferd or Cam- 
bridge, or elſewhere within the realm of England, fer more 
years than are limited by the private flatutes of the ſame cel- 
lege. ſ. 4 » 

*And by the 18 El. c. 11. it is enacted as follows: 
IV hereas ſince the making of the ſaid ſlat ute of the 13 El. c. 10. 
divers of the ſaid eccleſiaſlicul and ſpiritual perſons and others 
having ſpiritual or eccleſiaflical livings, have made leaſes for 
twenty one years or three lives long before the expiration of the 
former years, contrary to the true meaning and intent of the 
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aid Aatuts 5; it is enacted, that all leaſes to be made by any of 
the /aid eccleſiaſtical ſpiritnal or collegiate perſons or othi1s, of 
any their ſaid eccl:fiaflical ſpirit: al or collegiate lands tenements 
or hereditaments, wher cof any former leaſe fur years ir in be- 
ing, not to be expired \ſutnendered or ended within three years 
next after the making of any ſuch new leaſe, ſhall be void 
rate and of none ect. ſ. 24. 50 

The ſaid aft of the 13 El. not to extend to any teaſe to be 
madi of the ' manor of F ifield in the county of Berks, by St. 
John's college in Oxford, to the heirs male of Sir Thomas 
White founder of the ſaid college. ſ. 5, 6.0 5 
Al haſes, (gifts, grants, &c. ] Corporations aggregate 
might always let long leaſes without any confirmation; 
20d ſo might ſole corporations, with confirmation, until 
this act was made; none but biſhops being reſtrained by 
the 1 El. c. 19. But by this ſtatute, all other corpora- 
tions, ſole and aggregate, are put under the ſame reſtraints 
that biſhops werez and the two acts being of the ſame 
tenor and form, what hath: been obſerved upon the former 
act will help towards the right underſtanding of ſeveral 
clauſes iu this a@ % ,. 44 
: By any maſter und felluus of any college, dean and chapter 
of any cathedral er collegiate church j That is to ſay, by the 
major part of ſuch body corporate: in regard whereunto; 
it is thus enacted by the 33 H. 8. c. 27. viz. Albeit that 
by the common law all aflents elections grants and leaſes, 
bad made and:granted, by the dean warden provoſt maſter 
preſident or othor governor of any cathedra) church hoſpi- 
tal college or other corporation, with the aſſent of the ma- 
jot part of their chapter fellows or brethren of ſuch corpo- 
ration, be as eſſectual as if the refidue of the whole num- 
der had afſentedy yet nevertheleſs divers founders of ſuch 
corporations have amongſt other their local ſtatutes eſta- 
diſhed; that af any one of ſuch corporation ſhould deny 
any ſuch grant, that then no ſuch leaſe cletion or grant 
ſhould be made, and for performance of the ſame every 
perſon having power of aſſent bath been wont to be ſworn; 
for temedy thereof, it is enacted, that all and every pecu- 
har act order rule and ſtatute made by any ſueh founder, 
whereby the grant leaſe gift or election of: be governot or 
ruler, with 'the aſſent of the more part of ſuch corporation, 
ſhould be in any wiſe hindred' by any one ot more being 
the leſſer number (contrary to the courſe of the common 
law), ſnhall be void ; and none ſhall be compelled to take 
an oath for the obſerving of any ſuch order rule ot ſtatute, 
Voi II. Cc 2 
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on pain of every perſon giving ſuch oath to forfeit 3 1, half 
to the king, and half to him that ſhall ſue in any of the 1 
king's courts of record, *\ J 

But ſuch major part are to attend in perſon, and to be ler 
preſent together at the executing of ſuch act: thus in the 2 
caſe of the dean and chapter of Verne in Irelund, which 1. 
was concerning the confirmation. of a leaſe made by the we 


biſhop ; it was' adjudged; that the confirmation was ill, 
becauſe the dean was not only not preſent, but ated by a 
proctor, who was a Hanger to the chapter, and not of the 
body. Agreeable to which are: the rules of the civil law, 
that he ſhall make no deputation in ſuch a caſe but to one 
of the chapter only. * „ gag! i es „la i 
And in the fame caſe it was ſaid further, upon the autho - 
rity of the year, books, that neither would this, nor any 
other act that had charged the revenues of the church, have 
been good, tho? the dean had done it by one of the chapier 
as bis commiſſary; for (as is there alledged) tho' the dean 
may have his pteſident or commiſſary to execute his ſpiri- 
tval juriſdid ion, yet ſuch commiſſary cannot charge the 
poſſeſſions of the church. And therefore beſdes the autho- 
rity of the preſident, ſub- dean, ot the dike, for the exer- 
eiſe of the decanal office; a diſtinct proxy to one or mote 
members of the chapter, Who may repteſent him in the 
paſſing of grants, confirmations,. arid other chapter acts, 
is neceſſary io make them good and valid ãn law. _ 
And their aſſent muſt be given by eaah member ſingly; 
and not in a confuſed and D and this 
muſt be, when they are capitularly aſſembled in one cer · 
tain place; and not a conſent given by the members, in ſe- 
veral places, and at ſeveral times. Which was the caſe of 
the laſt cited act of the dean and chapter of Fernes. [The 
chapter conſiſted of ten perſons, and only three ere pre- 
ſent (together with the dean's proctot), - when the chapter 
ſea} was fixed to the confirmation z afterwards three others 
of the prebendaries fubſcribed it: and this was adjudged 
ill, as being the act of particular perſons only, and not of the 
corporation, by reaſon they were not aſſembled in one place) 
and in a capitular manner, that is, the act was not dont 
ſimul et ſemel, at the ſame time and place, as the law requires. 
But it was there agreed and acknowledged, that in caſe 
the dean and chapter be capitularly aſſembled in any place, 
their acts ſhall be good, tho? ſuch aſſembly is not held in 
the chapter- houſe; and the act of the dean and major part 
of the chapter, ſo aſſembled, is properly the act of the cor» 
5 — poration, 


Leaſes, 
poration, altho' the reſt do not agree, or be abſent thro* 
their own default. 676½ 744. Dav. 42. 

Mafter and fellows of any toll;ge] This includes all col- 
leges, by whit name ſoever incorporated, and of what 
nature ſoeyer the foundations be, eccleſiaſtical, temporal, 
of mixed: the ſtatute being conſtrued moſt largely and 
beneficially, againſt long and” unreaſonable leaſes, 11 
6. 76. ; | | | | 
7 Dian and chapter of any cathedral or "collegiate church] 
For the ſame Treaſon, tho' it is ſaid dean and chapter, 
it extendeth to chapters where there are no deans. Gig. 

6. (t) a | 1." 

7 or guardian of any hoſpital] In like manner, this 
ſhall extend to all manner of hoſpitals, be the hoſpital in- 
corporated by any other name; or be it a ſole corporation, 
or corporation aggregate. 11 Co. 76. ELN 
any ether having any ſprritual or ecelgſiaſtical living] 
That this is a general law, as it concerns all the clergy, 
bath been often declared and adjudged, tho? at firſt much 
doubted, But it was always agreed, notwithſtanding this 
general clauſe, that biſhops were not included; becauſe 
the ſtatute begins with an order inferior to them. Gi. 

2. (u) | 
70 1 houſes] But by the 14 Fl. c. 11. / 17. This 
ſhall not extend to any grant aſſurance or leaſe of any 
houſes belonging to any perſons or bodies politick or corpo- 
nte afbreſaid, * to any grounds to ſuch houſes apper- 


| ning, which honſes be ſituate in any city borough town» 
t 


corporate or market town or the ſuburbs of any of them; 
but that all ſuch houſes and grounds may be granted de- 
miſed and aſſured, as by the laws of this realm, and the 
ſeveraF ſtatutes of the ſaid colleges cathedral churches and 
hoſpita!s; they lau fully might- have been before the mak- 
ing of the ftatute of the 13 El. or lawfully might be if the 
ſaid ſtatute were pot; ſo alway that ſuch houſe be not the 
capitaf or dwelling houſe uſed for the habitation of the per- 
ſons aboyefaid, nor have ground to the ſame 2 
above the Quantity of ten acres. Provided, that no lea 
of zuy ſuch houfes ſhall be permitted to be made by force 
of this act in reberſion, nor without reſerving the accuſ- 
tomed' Yearſy rent at the leaſt, nor without charging the 
er with the” reparation, nor for longer term than forty 
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years at the moſt ; nor any houſes ſha!l be permitted to be 
alicned, unleſs that in recompence thereof there ſhall be 
good lawful and ſufficient aſſutance made in fee ſimple ab- 
ſolutely to ſuch colleges houſes bodies politick or corporate 
and their ſucceſſors, of lands of as good value, and of az 
great yearly value at the leaſt, as ſo ſhall be aliened ; any 
ſtatute to the contrary notwithſtanding. /. 17, 19. 

But this ſtatute alſo, referring — to ſuch perſons or 
bodies corporate as were ſpecified in the flatute of the 13 E. 
doth not extend unto biſhops, but the x EZ. remaineth az 
it did; and biſhops have no power to let houſes, otherwiſe 
than according to the ſaid ſtatute of the 1 El. nor may they 
make exchanges, for any recompence or conſideration, 
But altho' the . biſhops are not. included, yet this is a 
general law, as extending to all the other clergy, Gif, 

38. 

- And by the expreſs words of the act, no leaſe of any 
ſuch houſes ſhall be made in reverſion : for which reaſon, 
when the dean and chapter of St Paul's made a leaſe of a 
houſe for forty years, which houſe was then in leaſe for 
ten years to come, to a ſtranger ; it was adjudged, with- 
out argument, not to be a good leaſe, becauſe in rever- 
ſion: but otherwiſe, if both leaſes had been to the ſame 
perſon ; becauſe the acceptance of the ſecond leaſe by the 
leſſee would have made the firſt leaſe void. Gib. 739, 
Cro. El. 564. 
 Olber than for the term of one and twenty years or thru 
lives) Although eccleſiaſtical corporations. aggregate are not 
within the ſtatute of the 32 H. 8. yet is; that ſtatute. (as 
hath been ſaid) a pattern for leaſes by them made, in many 
things which are not here ſpecified. And as to leaſes made 
by /ole corporations, according to this ſtatute, they are not 
good without confirmation, . unleſs they be alſo made ac- 
cording to the limitations of the ſaid ſtatute of the 32 Hl. f. 
Gib). 736. . | 
i Sha be utterly void and of none effe4] If a corporation 
aggregate makes a Jeaſe not warranted by this ſtatute, ſuch 
leaſe is void againſt themſelves ; but nevertheleſs if a ole 
corporation maketh ſuch leaſe, it ſhall bind himſelf, tho 
it be void againſt his ſucceſſor. Gib/, 737. (w) 

Divers of the ſaid eccleſiaſlical and ſpiritual perſons and 
others] Which words of the ſtatute of the 18 Kl. c. 11. 
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(v) Per Hale, C. B. in Morice V. Antrobus, Hardre: 326. 
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reſerring alſo to the ſame perſons or bodies corporate 
which were particularly enumerated in the ſaid ſtatute of 
the 13 El. c. 10. it is plain, that this ſtatute likewiſe 
extendeth not to biſhops, but they ſtill remain, as they 
ſtood at firſt, upon the ſtatute of the x El. c. 9. There- 
fore if a biſhop makes a leaſe for twenty one years, and 
more than three of thoſe years are unexpired (for the 
number of years to come in ſuch caſe is not material, 
this ſtatute of the 18 El. not extending to biſhops), yet 
this concurrent leaſe is good; but then it mult be con- 
firmed by the dean and chapter, becauſe it is not war- 
ranted by the ſtatute of the 32 H. 8. Allo deans (in 
their ſole capacity), prebendaries, heads of colleges, 
maſters of hoſpitals, and the like, may make concurrent 
leaſes as biſhops may, with confirmation; but they muſt 
by this ſtatute be within three years of the determination 
of the former term by expiration ſurrender or otherwiſe; 
ſo that in this point the biſhop hath the advantage. 
Vid. b. 2. c. 3. Degg. p. 1. c. 10. 

But in all caſes where concurrent leaſes are made, the 
new leaſe, altho' it may be made à die confeionis, is not 
to take effect in intereſt till the old leaſe be expired ſur- 
rendred or ended, that is, the new leſſee cannot enjoy the 
land till ſuch time; for the new leaſe doth commence 
preſently by eſtoppel only, not in intereſt; yet it ſeems 
that the rent is due from the firſt commencement of the 
leaſe, ſo that the biſhop or other being leſſor is entitled to 
two rents, and may bring an action of debt to recover the 
rent reſerved upon the ſecond leaſe, during the continuance 
ef the former; for the rent muſt be reſerved and made 
payable during the term, and not from the determination 
of the former leaſe, elſe ſuch concurrent leaſes will be void, 
as Contrary to the ſtatute,  atf, c. 42. (x) 

But where the ſecond leaſe is made to the ſame perſon 
to whom the former leaſe was made, and not to a ſtranger z 
it ſeemeth that the former leaſe is wholly vacated by the 


—_———— 


— 


* 


(x) That concurrent leaſes are good under the proviſo of a 
private ſettlement ** to leaſe only for 21 years,” as well as in 
the caſe ſtated by the author, and that they were valid under 
the 13 Eliz. till reſtrained by the 18 CIK. See Read v. Naſh, 
1 Len. 148. and Fox v. Collyer, 1 Anderſ, 65. cited and 
agreed in 2 Doug. Rep. 573. Ed. 3. Goodtitle v. Funacen. 
The reaſon being that the inheritance is not charged upon the 
whole with more than 21 years. 
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ſame perſon accepting the concurrent leaſe. IPai/. c. 44. 
Cro. Eliz. 564. Gibſ. 739. 5 Rep. 11. 5. 
Bonds end judg= 5. By the 14 El. c. 11. Whereas ſundry perſons havy 
ON de- defrauded the true meaning of the aforeſaid flatute of thy 
raud the ſaid a 
Sumter, 13 El. c. 20. by bonds and covenants of ſuffering other per- 
ſons to enjoy eccleftaflical livings, for that ſuch bonds and cr. 
venants are nit in law taken to be leaſes, alihe indeed they 
amount to as much; it is enatled, that all bonds contracts pro- 
miſis and covenants, for ſuffiring any perſon to enjoy any bene. 
fee or ecclefra/tical promation with cure to take any profits or 
fruits thereof, other than ſueh bonds and covenants as ſhall by 
made for aſſurance of any leaſe heretofore made, ſhall be to all 
intents and purpoſes adjudged of ſuch force and validity, and 
mt otherwiſe, as leaſes by the ſame perſons made of ſuch bene» 
ficts, and tecleſiaſtical promotions with cure. ſ. 15. 

And by the 43 El. c. 9. All judgments to be bad for 
the intent to have or enjoy any leaſe contrary to the fatute of 
the 13 El. c. 20. or any other flatute explaining or altering 
the ſame, ſhall be deemed void in ſuch fart as bonds and ©- 
venants are appointed to be void, which are made for that 
furtoſe, ſ. 8. ä ö 

Upon which two ſtatutes the rule is this: Where 
leaſes are made void by the 13 El. c. 20. there all bonds 

_ covenants and judgments for the enjoying ſuch leaſes, are 
made void by theſe ſtatutes ; but if the leaſes be void at 
the common law, as by death reſignation or deprivation, 
and not by the ſtatute of the 13 El. c. 20. their bonds and 
covenants for the enjoying of ſuch leaſes are not made void 
by either cf theſe ſtatutes ()). | 

Where the covenant was, that the leſſee ſhould enjoy a 
rectory for three years, without expulſion, or any thing dane 
or to be dane by the leſſor; which leſſor omits to read the 
articles. and ſo is ipſo ſacto deprived, and the li aſe void; in 


ſuch caſc, the obligation is not forfeited, becauſe this hap- ' 


peneth not by any % of the leſſor, but by mn feaſance, 
and ſo not within the covenant: but otherwiſe it would 
have been, if the leſſor had covenanted, not to omit the 
doing of any thing. Gil}. 740. (z) 

And by the 18 El. c. 11, it is enacted, .that:every bond 
and covenqrt for rinewing or making of any leaſe ur leaſes con- 
trary to the true intent of the faid aft of the 18 El. c. 11. er 
of the att of the 13 El. c. 10. Hall be utterly viid. ſ. 3. 
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T. 14 Jec. Rudge and Thomas. A parſon covenanted 
with another, that be ſhould have his tithes for thirteen 

; afterwards he reſigned, and another parſon was in- 
ducted ; the leſſee brought an action of covenant againſt 
the leſſor, and the defendant pleaded this ſtatute of the 
18 El. c. 11. in bar. But Coke, Doderidge, and Haugh- 
ton agreed, that the covenant was not made void by this 
ſtatute; which was only intended to void bonds and cove- 
nants contrary to the ſtatute of 13 El. but doth not ex- 
tend to bonds and covenants made for the enjoyment of 


leaſes which become void by the common law, as leaſes 


do by reſignation, or the like. 3 Bulft, 202. Gibſ. 737. 

But when a dean and canons made bonds among them- 
ſelves, to aſcertain to each other the benefit of particular 
leaſes, and the whole body engaged, under ſuch and ſuch 
forfeitures, to make the leaſes reſpectively as there ſhould 
be occaſion; ſuch bonds were declared to be void by 
this ſtatute. And ſo it was, where the dean and chap» 
ter obliged themſelves to make to one 2 leaſe of lands 
which were then in leaſe to, another for fifteen years to 
come; the covenant was declared void, upon this ſtatute. 


Gib/. 738. (a) 


i 


6, Far the better maintenance of learning, and the religf of Further rexula- 
rs in the univer/ities of Cambridge and Oxford, and the — as ta col · 


— of Wincheſter and Eaton; no maſter proveſt preſe- 
dent warden dean governor rector or chief ruler of any college 


 cathedral-church hall or houſe of learning in any of the univer- 


fities aforeſaid, nor any proveft warden or other bead officer of 
the ſaid colleges of Winchefter or Eaton, nor the corporation 
of any of the ſame by what title flyle or name ſacuer they ſhall 
be called, ſhall make any leaſe for life or lives or years of any 
farm. or any their lands tenements or other hereditaments, to the 
which any tithes arabl: land meadow or peſlure doth or Hall 
appertain; except that one third part at the leaſt of the old rent 
be reſerved and paid in corn, for the ſaid colleges cathedral- 
church balls and houſes ; that is to ſay, in goed wheat after 6s 
84 a quarter. or under, and good melt of 5.5 the quarter or un- 
der, ta be delivered yearly upon the days prefixed, at the jaid 
colieges cat bedral- church halli and houſes : and for default thera- 
of, to pay 9 the ſaid colleges cathedral-church halls or houſes in 


— 


1 — 


(a) More, 789. But this ſtatute does not avoid bonds and 
covenants touching leaſes, of Bont in cities, boroughs, cor- 
Porations or markets, according to the ſtat, 14 Cl. c. 11. / 17» 
Vid. ſup, Gib. Cod, 738. Hob. 269. | 
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of corn only, or alſo*of tithes of money, or the like, 


Leaſes. 
ready money at the eleflion of the ſaid leſſers their exccutoriad. 


miniſtrators and aſſigns after the rate of the befl wheat and mal! 
in the market Cambridge, for the rents that are to be paid 


4s the uſe of the bouſe or bouſes there ; and in the market of Ox. 
ford, for the rents that are to be paid to the uſe of the houſe er 


hiuſes there; and in the market at Wincheſter, for the rents 
that are to be paid to the uſe of the houſe or houſes there; and 
in the market at Windſor, for the rents that are to be paid to 
the uſe of the hiuſe or houſes at Eaton, —is or ſhall be fold at the 
next market day before the ſaid rent ſhall be due, witheut fraud. 
and all leaſes otherwiſe to be made, and all collateral bonds o- 
aſſurance to the contrary, by any of the ſaid corporations, ſhall 
be void in law: The ſame wheat malt or money coming of the 
"ſame, to be expended to the uſe of the relief of the commons and 
diet of the ſaid cilleges cathedral-church halls and houjes only, 
and by no fraud or colour let or ſeld away from the profit of the 
aid colleges cath:dral-church halls and houſes, and the feliows 
and ſcholars in the ſame, and the uſe aforef. « !; upon pain of 


 ' deprivation of the gevernor and chief rulers of the ſaid college 


catbedral. church balls and houſes, and all otber thertunto con« 
fenting. 18 El. c. 6. .. 1. | | 
But this ſhall not extend io any leaſe to be made by the prefi. 
dent and ſcholars of St. John Baptiſt's college in Oxford, to 
any heir male of Sir Thomas White, late knight and alder- 
man ofaLondon, founder of the ſaid college; which leaſe ſhall 
be made, according to the meaning of the foundation and flatuts 
of the ſaid college, of the manor of Fifield, and no other here- 


ditaments. 1. 3» 


For the better maintenance of learning, Nc] Dr, Kennet 


ſays, the memory of Sir Thomas Smith is highly to be 


honoured for promoting this act, which provideth that a 
third part of the rent be reſerved in corn, payable either 
in kind or money, after the rate of the beſt prices in the 
market. For if a certain rate thereof had been fixed in 
money inſtead of coin, it would have been highly preju- 
dicial to the colleges, the value of money abating, as the 
value of land and af e produce thereof advancetb. This 
worthy knights is faid' to have been 3 this ſer- 
vice, hy the advice of Mr. Henry Robinſon, ſoon aſter 
provoſt of queen's college in Oxford, and from that ſta- 
tion advanced to the fee of Carliſle, Ken, Par. Antiq. 


© "$a 
Fo the which any tithes arable Iand mead;w or paſture doth 

on ſhell appertain} T. 26 Fl. Hayes and Hollingbridge. The 
queſtion was, whethe? this ſhould be intended of tiches 
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23 in London, where money is paid as the tithe of houſes ; 
and it was adjudged by Manwood chief baron, in the 
abſence of Shute, that it is to be intended of tithe corn. 
For the parliament never meant, to cauſe thoſe farmers 
to pay corn, but where they had corn or land that bear- 
eth an annual crop, as arable, meadow, or paſture; 
and not of wood, heath, marſh, or the like. But af- 
terwards a writ of error was brought, Sau. 68, Gibf. 


393 


2. 
= That the livings appointed for eccliſiaſtical miniflers may How leafes of 


not by corrupt and indirect dealings be transferred to other uſes ; 
m leaſe to be made of any benefice or eccleſiaſtical promotion 


beacfices with 
cure become 
void by non- 


with cure, or any part thereof, and not being impropriated, refidence. 


ſhall endure any longer than while the leſſor ſhall be ordinarily 
reſident, and ſerving the cure of ſuch benefice, without abſence 
above feurſcore days in any one year ; but every ſuch leaſe, im- 
mediately upon ſuch abſence, ſhall ceaſe and be void; and the 
incumbent ſo off ending, ſhall for the ſame loſe one year's profit 
of bis ſaid benefi.e, to be diſtributed by the ordinary among the 
poor of the pariſh, 13 El. c. 20. ſ. 1. And after complaint 
made to the ordinary, and ſentence given upon ſuch offence ; he 
ſhall, within two months after ſuch ſentence given and requeſt 
to him made by the churchwardens of the ſaid pariſh or one of 
them, grant the ſequeſtration of the profits of ſuch benefice, to 

b inbabitant or inhabitants within the pariſh where ſuch be- 
nefice ſhall be as to him ſhall ſeem meet + and upon default there- 
in by the ordinary, it ſhall be lawful to every pariſhioner to re- 
fain bis tithes, and likewiſe for the churthwardens to enter and 
take the profits of the glebe lands and all other rents and duties 
of every ſuch benefice, to be employed to the uſe of the poor as 
ofireſaid, until ſuch time as ſequeſtration ſhall be committed by 
the ordinary ; and then as well tbe churchwardens as pariſhioners 
to yield account thereof, and to make payment to him or them to 
whom ſuch ſequeſtration ſhall be committed ; and ſuch ſequeſtra- 
tor Pall juſtly and truly employ and beflow the ſaid profits or the 
value thereof, to ſuch uſes as by thi ſaid flatute of the 13 El. 
e. 20. is limited; on pain of forfeiting double value of ſuch with- 
holden profits, to be recovered in the eccleſiaſtical court by the 
poor. of the ſaid pariſh. 18 El. c. 11. f. . 

And all charging of ſuch benefices with cure as aforeſaid, 
with any pen ſiom, or with any profit out of the ſame to be yield- 
ed or taken, other than rents to be reſerved upon leaſes hereafter 
fo be made according to the meaning of the ſaid latute of the 1 3 
El. c. 20. ſhall be utterly void. 13 El. c. 20. f. 1. 14 El. 
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Leales. 


Provided, that every parſon by the laws of this realm 41. 
lowed to have tw beneſices, may demiſe. the ane of. them upon 
which he ſhall not then be moj{ cxdimarily reſident, ta his curas 
only, that ſhall there ſerve the cure for bim; but ſuch leaſe ſhall 
endure no longer than during ſuch curate's reſidence, without al- 
fence above forty days in any one year. 13 El. c. 20. ſ. 2. 
And all leaſes bonds promiſes and covenants of and. concern. 


ing benefices and eccleſiaſtical livings with cure, to be made by 
any curate, ſhall be of no other nor better force validity or can» 


tinuance, than if the ſame had been made by the beneficed per- 
fen himſelf that demiſed or ſhall demiſe the ſame to any ſuch cu- 
rate. 14 El. c. 11. ſ. 16. 

That the livings appointed, c.] This ſtatute was intend- 
ed to prevent corrupt bargains between patron and clerk ; 
it being at that time a practice for, patrons to get ſome un- 
worthy clergyman to take inſtitution to their vacant bene- 
fices, upon condition of having leaſes of thoſe benefices 
made to themſelves at very low rates; by which means 
theſe patrons ſecured the main of the benefices to them. 
ſelves, and got them ſerved at any rate by ſtipendiary cu- 
rates, while the incumbents were non-reſident and making 
their fortunes elſewhere : ſo that the ſtatute was not pri- 
matily defigned againſt non-refidence, . but againſt ſuch 
non-reſidents as by corrupt bargains and leaſes made them- 
ſelves tools to diſhonourable patrons ; and he only offends 
againſt this ſtatute, who is non - reſident, and yet at tho 
Aame time leaſeth out his benefice. Fobn/. 131. | 
Shall be ordinarily reſident} If the parſon be abſent eight 
days in a year, altho' it be at ſeveral times, to wit, ten 
days at one time, and twenty days at anotber time, until 
eighty days; this is non- reſidence of eighty days within the 
Katute, Gib/, 739. (6) ne: yarn 
Shall be ordinartly reſident and ſerving the cure] If an ins 
cumbent, having a houſe. fit for his habitation, liveth in 
a neighbouring. pariſh, but cometh on all occaſions to his 
pariſh church, to ſerve the cure in perſon; this, however 
it be non-refidence within the.ftatute of the 21 H. 8. c. 13. 
yet it is not ſuch an abſence as will avaid a leaſe within 
this ſtatute. GH. 739. (c) analy | 
- Without abſence above fourſeore days in any ane year] If an 
incumbent is abſent eighty days, and cometh again in the 
night of the eightieth day, be is no offender within this 
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ſatute; for the ſtatute ſays, without abſence above fout= 
ſcore days. Gib. 739, (d) 

Every ſuch leaſe immediately upon ſuch abſence ſhall craſe and 
be void] So that the leaſe is not void ab initio, but only 
from the time of ſuch abſence; which appears alſo from 
the preceding negative words, that the leaſe ſhall endure 
no linger; for that implies that it ſhall endure fo long. 
And therefore, tho' the leaſe and covenants become void 
by the abſence of eighty days, yet for any covenant broken 
before the end of the eighty days, an action of covenant 
will lie for the leſſor or leſſee. Gibſ. 7439. (e) 

And the incumbent ſo ending] This ſhews, that it is 
not all abſence whatſoever, that brings an incumbent un- 
der the penalties of this act; but ſuch abſence only as is 
voluntary, and by conſequence an offence in the abſentee : 
from which it follows, that if a patſon be abſent, and 
did not (ſerve the cure, involuntarily, by reaſon of ſickneſs 
ſuſpenſion inhibition ejectment or other coercion or re- 
ſtraint; he is not abſent withig this ſtatute, Much lefs 
can the abſence of eighty days after death, avoid any 
leaſe according to this ſtatute ; the plain drift of which 
was, to oblige incumbents to reſidence while they lived, 
and not to puniſh'them for non-refidence after they were 
dead, 

As to this laſt point, it had been debated in the reign 
of queen Elizabeth, and ruled by the opinions of three 
judges againſt one, that leaſes were void by this ſtatute, 
eighty days after the death of the incumbent (//); the conſes 
quence of which would be, that parſons could make no 
manner of leaſes to bind their ſucceſſors, longer than for 
eighty days after their death. 

But in the 25 C. 2. (g) this matter coming under debate 
292in, it was ſolemnly adjudged, contrary to the foregoing 
caſe, that ſuch-non-reſidence is not made by death, as can 


avoid a leaſe ; and the conſequence of that judgment is, 


1. That parſons and vicars (obſerving the directions of the 
ſtatute of the 32 H. 8. which is the great rule to all the 
other ſtatutes) may make leaſes for twenty-one years or 
three lives, of lands 'accuſtomably letten, and the like; 
which leaſes ſhall bind the ſucceffors, with confirmation, 
but not without ; inaſmuch as they are ſpecially excepted 
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Leaſes, 


out of the enabling ſtatute of the 32 H. 8. and the ſtatute 
of the 13 El. c. 10. is wholly diſabling. 2. That ſuch 
leaſes of parſons and vicars as are not confirmed, tho' they 
do become void by their deaths, yet the voidance is ac- 
cording to the common law, and not according to this 
ſtatute, | 

Concerning which leaſes of parſons and vicars (viz, 
thoſe that are not confirmed by patron and ordinary, and 
by conſequence hold not beyond the life or incumbency of 
the leſſor) the rule is this: that if they be for a term of 
years abſolutely, without ſaying if the parſen ſhall /o long livg, 
and the parſon dies, or reſigns, or is deprived before the 
term expires ; the leſſee may recover damages in an action 
of covenant againſt the executors of the parſon, for not en- 
joying bis term. But if that clauſe be added, ſuch action 
ſhall lie only upon reſignation, or other voluntary avoiding 
of the leaſe: and againſt this action he is alſo ſafe, though 


he reſign, or be non-reſident, or the like, if he add, and 


Hall fo long continue parſon. Gibſ. 739, 740. 

Littleton faith, if the parſon of a church do charge the 
glebe land of his church by his deed ; and after, the patron 
and ordinary confirm the ſame grant: then ſuch grant ſhall 
ſtand in its force according to the purport thereof. But 
in this caſe it behoveth, that the patron hath a fee ſimple 
in the advowſon; for if he bath but an eſtate for life or in 
tail in the advowſon, then the granc (ball not ſtand, but 
during his life, and the life of the parſon which granted 
the ſame. Litt. ſe. 528. 4 | 

Upon which there are divers things to be noted : 

(.) The confirmation of the grant: which indeed is 
but a mere aſſent by deed to the grant. And therefore it 
is holden, that if there be parſon, patron, and ordinary, 
and the patron and ordinary give licence by deed to the 
parſon, to grant a rent charge out of the glebe, and the 
parſon granteth the rent charge accordingly, this is 2 
and ſhall bind the ſucceſſor ; and yet here is no confirma- 
tion ſubſequent, but a licence precedent. 
(2) The ordinary alone, without the dean and chapter, 
may agree thereunto, either by licence precedent, or con- 
ficmation ſubſequent z for that the dean and chapter hath 
nothing to do with that which the biſhop doth as ordinary 
in the life time of the biſhop. 

(3) But if the biſhop be patron, there the biſhop can- 

confirm alone, but the dean and chapter muſt confirm 
alſo; for the advewſon or patronage is parcel of the poſ- 


£ ſellion of the biſhoprick ; and therefore the biſhop . 
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Leaſes, 


the dean and chapter, cannot make the grant good, but 
only during his own life, after the deceaſe of the incum- 
bent, either by licence precedent or confirmation ſub- 
vent. | . 4 
wh He that is patron muſt. be patron in fee ſimple; 
for if he be tenant in tail, or tenant for life, his confir- 
mation or agreement is not good to bind any ſucceſſor, 
but ſuch as come into the church during his life. But if 
the patron be tenant in tail, and diſcontinue the eſtate in 
tail, the leaſe ſhall ſtand good during the diſcontinuance 
or if the eſtate tail be barred, it ſhall ſtand good for ever. 
1 1nfl. zoo. | > Week 
or a confirmation being in the nature of a charge: upon 
the advowſon, can operate no further in order to the, bind= 
ing of the ſucceſſor, than according to the degree of eſtate 
or intereſt, which the patron hath who doth confirm. And 
therefore where a tenant in tail is patron; to render the 
confirmation valid, the iſſue in tail muſt alſo confirm: 
otherwiſe the preſentee of ſuch iflue ſhall hold the bene- 


| fice diſcharged of ſuch leaſe. Gibfſ, 745. (+) 


In like manner, if the patron who confirms hath granted 


the next avoidance; the clerk of ſuch grantee ſhall not be 


bound, without the grantee's joining in the confirmation. 
Gibſ. 745+ (i) KN d 

And ſo, where there are coparceners or tenents in com- 
mon of an adyowſon ; they muſt all join in the confirma- 
tion to bind. the next incumbent, unleſs they have agreed 
before to preſent by turns. Gib. 745. 

. May demiſe. one of them ſo his curate] That is, as it ſeem- 
eth, to his curate legally licenſed and admitted by the or- 
2 of the place; without which he is no curate in law. 

190. 40. 1 27 dP N 

Such leaſe ball endure no longer than during ſuch curate s 
reſidence] So, that in this caſe, though the curate leaſes 
over, it ſhould ſeem that no abſence, of the parſon himſelf 
will void ſuch leaſe, but the abſence of the curate only. 
Git. 740. "xt 


© (4) 1 Roll. 4b. 480. 
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Lecturer. 1. IN TLendon and other cities there are lęcturers appoint« niſtr) 
C'S ed, as aſſiſtants to the recdtots of churches; They are to pr 

generally choſen by the veſtry or chief inhabitants; and vinit 

are uſyally the afternoon preachers. There are alfo one chur 

or more leQurers in moſt cathedral churches: and many othe! 
lectureſhips have likewiſe beerr founded by the donation of eithe 

private perfons, as Jady Moyer's at St, Paul's, and many whe! 
others. | n e als! dae 

How appointed. 2. And it ſeemeth generally, that the biſhop's power is exce 
only to judge as to the qualification and une of the per- ing 

fon, and not as to the right of the lectureſhip: As in the and 

caſe of the ehurchwardens of St. Bartholomew's, M. 12 cenſt 

V. One Fiſhburne left 25 à year for the maintenance of pend 

a weekly lecturer, and appointed that the lectuter ſhould twel 

be choſen by the pariſhioners, and to preach on any day in B 

every week as they ſhould like beſt. The pariſhioners fixed edu 


on Thurſday, - and choſe 2 leQurer every year: and now 
r. Turton being lecturer, and the pariſh having choſen 
Mr, Rainer, the 'other would not ſubmit to the choice, 
whereupon the chorchwardens ſhut Turton out of the 
church. Afterwards the biſhop of London determined in 
his favour, and granted an inhibition and monition for that 
purpoſe. But by Holt chief juſtice ; a prohibition muſt go 
to try the right: it is true a man cannot be a lecturer, 
without a licence from the biſhop or archbiſhop; but their 
power is only as to the qualification and fitneſs of the per- 


fon, and not as'to the right" of the lectuteſhip; and the void! 
eccleſiaſtical court may ' puniſh the churchwardens, if they and 

will net ppen the church to the perſon, of to any one aQ- ug 

- ing under him, but not if they refuſe to open it to any =» 
other. 7 Salk. 87. | | | WIS | 

But in cafe where there is no fixed lecturer, or ancient 1 

falary, but the leQureſhip is to be ſupported only by vo- — 


luntary contributions, and there is not any cuſſom concern - 
| ing ſuch election; it ſeemeth that the ordinary is the pro- 


r judge whether or no any lecturer in ſuch place ought ; 
4 55 ddt : As in the 5 of 2 lecturer of Ft. ths % 
| Wiftminfler, T. 16 G. 2. The court of king's bench, the l. 
upon conlideration, refuſed to grant a mandamus to the lk 
| biſhop of London to grant licence to a lecturer; who ap- e 
peared to have no fixed ſalary, but to depend altoge- right 
ther upon voluntary contributions; and where there was right 


no cuſtom ; and the rector had refuſed his leave to preach 
in 


re ee 


Lecturer. 


in the church to the perſon now applying. r. 1192. 


r Wilſon, II. (t) 
4, By 


Can. 46.” No petſon ſhall be received into the mi-1;cence ans his 
itry, nor admitted to any eccleſiaſtical living, nor ſuffered duty thereupon: 


to preach, to catechize, or to be lecturer or reader of di- 
vinity in either univ erſity, or in any cathedral or collegiate 
church, city, or market town, pariſh chorch, chapel, or any 
othet place within this realm „ ekcept he be licenſed 
either by the archbiſop or by the biſhop of the dioceſe 
where he is to be placed under their hands and ſeals, or by 
due of the two univerfifies uhder' their feal likewiſe ; and 
except he ſhall firſt ſubſeribe to the three articles concern- 
ing the king's ſupremacy, the book of common prayer, 
and the thirty-nine articles: and if any biſhop ſhall li- 
eenſe any perſon without ſuch ſubfeription, he ſhall be ſuſ- 


twelve montbs. ; ud 
By Can; 37. None licenſed as is aforefaid to preach, read 
ſefufe' or catechize, coming to refide in any dioceſe, ſhall 
be permitted there to pteach, tead, lecture, catechize, or 
miniſter the ſacramerts, or to execute any other eceleſi- 
etice? ſundtion (by what authority ſoe ver he be thereunto 
admitted) ; unleſs he fitſt conſent and ſubſcribe to the three 
articles before mentioned in the preſence of the biſhop of 
the dioceſe wherein he is to exerciſe ſuch funclion. . 
By the ſtatute df the 13 & 14 C. 2. c. 4. No perfon 
ſhall be allowed or received as a lecturer, unleſs he be fiſt 
approved” and thereunto licenſed by the archbiſhop of the 
province, or biſhop of the dioceſe, or (n caſe the fee be 
void) by the guardian of the ſpititualties, under his ſeal : 
ind ſhal), in the preſence of the ſaid archbiſhop or biſhop 
or guardian, read the nine and thirty articles mentioned in 
«019.7 j VOICE: 4 10 DOI.IT [67S 14 4 . 
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% This doctrine bas been recognized in the following 
tiles, Rex v. the Biſtup of London, 1 T. Rep. 33 1. relative 
W Sr. Lake, Chelſea, and Rex v. Field, rector, and others thi 
thurrhwardens of the unit pariſhes of St. Anne, St. Agnes and 
Zachary, 4T. Rep. taz. For per Lord Mansfeld, Ch. J. 
in che former caſe, No perſon can uſe the pulpit of anather un- 
leſs he, con ſents. But if chere has been an immemorial uſage, 
the law ſuppaſes a gogd foundation for itz and if the leQurey 
hip be endowed, that affords a ſtrong argument to ſupport the 
cuſtom. And per Lord Kenyon, Ch. J. in the Iatter caſe, The 
right of the leQarer, in ſuch a caſe, partially ſuperſedes th 
tighr of "the rector. * er e 


the 


pended' from giving licences to preach for the ſpace of 
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Lect urer. 


the ſtatute of 13 El. c. 12. with declaration of his un. 
feigned aſſent to the ſame: and every perſon who ſhall be 
appointed or received 28 à lecturer, to preach upon any day 
of the week, in any church chapel or place of public wor. 
ſhip, the firſt time he preacheth (before his ſermon) ſhall 
openly publickly and ſolemnly read the common prayers and 
ſervice appointed to be read for that time of the day, and 
then and there publicly and openly declare his aſſent unto 
and approbation of the ſaid book, and to the uſe of all the 
prayers-rites and ceremonies forms and orders therein con- 
tained ; and ſhall upon the firſt lecture day of every month 
afterwards, ſo long as he continues lecturer or preacher 
here, at the place appointed for his ſaid lecture or ſermon, 
fore his ſaid lectute or ſermon, openly publickly and ſo- 
lemnly read. the common prayers: and ſervice for that time 
e day, and after ſuch reading thereof ſhall openly and 
publickly before the congregation there aſſembled. declare 
his unfeigned, aſſent unto the ſaid book according to the 
form aforeſaid ; and every ſuch perſon who ſhall neglect 
or reſuſe to do the ſame, ſhall from thenceforth be diſabled 
to preach the ſaid or any other lecture ot ſermon, in the 
ſaid or any other church chapel or place of publick 
worſhip, until be ſhall openly publickly and folemaly 
read the common prayers and ſervice appointed bythe 
ſaid book, and conform; in all points to the things 
therein preſcribed according to the purport and true intent 
of this act. ſ. 19. = 
Provided, that if the ſaid lecture be to be read in any 
gathedral or collegiate church or chapel, it ſhall be ſuffici- 
ent for the ſaid lecturer openly at the time aforeſaid to de- 
fe his aſſent and conſent to all things contained in the 
id book, according to the form aforeſaid... 1. 20. 
And if any perſon who is by this act diſabled [or pro- 


Atbited, 15 C. 2. c. 6. 7. 7. ] to preach any lecture or fer- 


mon, ſhall during the time that he ſhall continue ſo dil. 


led (or prohibited), preach any ſermon. or lecture, be 


ſhall ſuffer. three months impriſonment in the common 
aol and any: two juſtices of the peace of any county 
within this realm, and the mayor or other chief magiſtrate 
of any city or town corporate within the fame, upon cer- 
tificate from the ordinary made to him or them of the of- 
fence committed, ſhall and are hereby required to commit 
the perſon ſo offending to the gaol of the ſame county city 
or town corporate. /. 21, | 
Provided, that at all times when any ſermon or lecture 
is to be preached, the common prayeis and ſervice in * 
Vito y 
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Lecturer, 


by the ſaid book appointed to be read for that time of the 
day, hall be openly pyblickly and ſolemnly read by ſome 
prieſt or deacon, in the church chapel or place of publick 
worſhip where the ſaid ſermon or lecture is to be preached, 
before ſuch ſetmon ar lecture be preached, and that the 
lecturet then to preach ſhall be preſent at the readin 
thereof. 1. 22. | . 
And provided that this act ſhall not extend to the uni- 
verſity churches, when, any ſermon or lecture is preached 
there, as and for the univerſity ſermon or lecture; but 
the (ame may be preached or read in fuch fort and manner, 
as the ſame hath been heretofore preached ot read. ſ. 23. 


Legacies. See Wills, 
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Legates. 


0 F legates there are three kinds: 
1. Legaii a latere; theſe are cardinals ſent by the 
pope a /atere, that is from his own immediate preſence. 


2. Lrgati nati, legates born; and of this kind was an- 


ciently the archbiſhop of Canterbury, who had a perpetual 
legatine power annexed to his archbiſhoprick, 

3. Legati dati, legates given; and theſe are ſuch as 
have authority from the pope by ſpecial commiſſion, 
Cid. 18, 19, 20, 21. 


Legend, 


LESEND, legenda, is that book which contained 


the leſſons, whether out of the ſcriptures, or out of 
other books,” which were to be read throughout the year. 


Letters dimiffory, See Ordination. 
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Anciently pu- 
.»ifhadle in the 
keer, 


No prohibition 
te the ſpiritual 
court. 


knowledge, not iuiihſlanding the king's prohibition, 


Lewdneſs. 


1. BY Can, 109. If any offend their brethren by adut. 
tery, whoredom, inceſt, ribaidry, or any other un- 
cleanneſs, and wickedneſs of life, the churchwardens or 
queſtmen and ſidemen, in their next preſentment to their 
ordinaries, ſhall preſent the ſame, that they may be pu. 
niſhed by tbe ſeverity of the laws, according to their deſerts; 
and ſuch notorious offenders ſhall not be admitted to the 
holy communion, till they be reformed. | 
2. In ancient times the king's courts, and eſpecially the 
leets, had power to inquire of and punifh fornication and 
adultery ;z and it appeareth often in the book of domeſday, 
that the king had the fines aſſeſied for thoſe offences which 


were aſſeſſed in the king's courts, and could not be inflicted 


in the court chriſtian. 2 Inft. 488. 

And theſe fines were called /etcherwite, lgerwite, or l 
gergeldum : wwite, and gelt or geld, in the Saxon, do ſignify 
a tribute, fine, or amerciament ; and leger importeth a bed, 


from /iggan to lie down, which in divers parts of England 


is fil} pronounced /igg, And theſe again, as alſo the 
Gothic ligan, the German ligen, the Daniſh /zgge, the Bel- 
gic /iggen, and the Latin /e&us, Foy ſhew the cognation of 
the languages of Europe and of the weſtern Aſia,) from 
the Greek word xx©>; and this again, from the Hebrew 
or Chaldee /achath or lecheth, which fignifieth to lie down ; 
as lachan or lechen, in the ſame languages, expreſſeth a har- 
lot or concubine. Unto which fountain we may alſo refer 
our Anglo-Saxon word lecher (wherein the Saxons pro- 
nounced the ch hard, as the letter x); as alſo the Latin 
leccator; and the Gteek Arey, which denoteth a woman in 
child-bed ; and other ſuch like. 

3. But now by the 13 Ed. 1. ft, 4. called the ftatute of 
Circumſpecte agatis, it is enacted as follows: The king to bit 


' judges ſendeth greeting. Uſe your ſelues circumſpettly in all 


' matters concerning the biſhop of Norwich and his clergy ; net 


puniſhing them if they hold plea in court chriflian of ſuch things 
as be meer ſpiritual, that is to wit, of penance enjoined by pre- 
lates for deadly fin; as fornication, adultery, and ſuch lite; 
for the which ſametimes corporal penance and ſometimes pecuniar) 
is enjuined, ſpecially if a freeman be canvitt of ſuch things. 
In all which caſes, the ſpiritual judge ſhall have power to tali 


The 
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The biſhop of Norwich] The biſhop of Norwich is put 
here only for example; for the ſtatute extendeth to all the 
biſhops within this realm, 2 Inf. 487. 

Fornication, adultery, and ſuch lite] Here are two exam- 
ples in particular, of matters merely ſpiritual, which have 
no mixture of the temporalties, for the correction of theſe 
offences pro ſalute anime. 2 Inſt. 488. 

And fuch like) Theſe are to be taken for offences of 
like nature as the two offences here particularly ex- 


teſſed be; as ſolicitation of any woman's chaſtity, which 


is leſſer than theſe, and for inceſt, which is greater. 2 Inf. 
88, 

: In the caſe of Galliſand and Rigand, T. 1 An. it was 
agreed by the court, that ſolicitation of chaſtity was of ec- 
eleſiaſtical cognizance ; but yet that the prohibition ſhould 
ſtand, becauſe the perſon had been convicted on an indict- 
ment for an aſſault upon the woman with intent to raviſh 
her, and after that, the woman had ſued an action of aſ- 
fault and battery againſt him for the ſame offence, which 
action was depending at the ſame time that the proſecution 
was in the ſpiritual court; for the force added to it, which 
is temporal, makes is cognizable by the temporal courts. 
L. Raym. 809. | Gibſ. 1085. 

In the caſe of Harris and Hicks, H. 4 & 5 V. A pro- 
hibition was moved for to the eccleſiaſtical court, where a 
ſuit was for inceft, in marrying his firſt wife's ſiſter, ſug- 
geſting that the ſaid ſecond wife was dead, and by his ſaid 
wife he had a ſon, to whom an eſtate was deſcended as 
heir to his mother, and that notwithſtanding that he had 
pleaded this matter, they went on to annul the marriage 
and baſtardize the iſſue. And by the court: a prohibi- 
tion ſhall go as to annulling the marriage or baſtardiz- 
N iſſue, but they may proceed to puniſh the inceſt. 
2 Salk, 548. | 

Pecuniary] That is, in commutation of penance. 
2 Inſt. 489. | 

By ſtatute 27 Geo. 3. cap. 44. No ſuit ſhall be brought 
in any eccleſiaſtical court for fornication or incontinence 
after the expiration of eight kalendar months from the time 


when ſuch offence ſhall have been committed; nor for 


fornication at any time after the parties ſhall have lawfully 
intermarried, 
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4. But altho' the ſin of adultery is properly and of right Yet puniſhable 


againſt the peace of the —_ (for which reaſon ſome are 


d 2 of 


belonging to the cognizance of the eccleſiaſtical juriſdic- % by the te 


tion: yet it will not be denied, but that as it is an offence“ _—_— 


404 Lewdnefs, 
of opinion that avoutry or bawdry is an offence temporal 
as well 28 ſpirituzl) the juſtices of the peace may take cog. 
nizance thereof. God. 474. (1) 

And Mr: Hawkins fays, all open lewdneſs groſsly ſcan. 
dalods, as it tendeth to ſubvert religion and morality, 
which are the foundation of government, are puniſhable 
by the temporal judges by fine and impriſonment, and alſo 

ſuch corporal infamous puniſhment as to the court in dil- 
oretion ſhzi} ſeem meet accoiding to the heighnouſneſs of 
the crime; 1 How. 7. 49% 

And eſpecially, the keeper of a brothel houſe is puniſh» 
able upon indictment at the common law, by fine and im. 
priſonment; for altho' adultery and fornication be puniſh- 
able by the eccleſiaſtical law, yet the keeping of a houſe 
of bawdry, or ſte ws, or broth-1 houſe, being as it were a 
common nuiſance, is puniſhable by the common law, and 
is the cauſe of many miſchiefs, not only to the overthrow 
of mens bodies, and waſting of their livelihoods, but to 
the endangering of their ſouls; 3 Ja. 205. TE 
And a wife may be indicted together with her huſband, 
und condemned to the pillory with him for keeping a baw- 

: dy houſe; for this is an bffenee as to the government of 

the houſe, in which the wife bath a principal ſhare, and 
alſo ſuch an offence: as may generally be preſumed to be 
managed by the intrigues of her ſex. 1 Haw. 2. 
But it is ſaid, that a woman cannot be indicted for be- 
ing a bawd generally; for that the bare ſolicitation of 
chaſtity is not indictable. 1 Haw. 196. 1 Salt. 382. 
Temperal gu- 5. By the 18 Elia. c. 3. Concerning baſtards begotten 
e and born out of lawful matrimony (an offence agaioit 
in particular. God's law or man's law); it is enacted, that the juſtices 
of the peace ſhall take order as well for the puniſhment of 
the mother and reputed father, as for relief of the pariſh 
by charging ſuch mother or reputed father, with the pay- 


1 — 


— 


(/) There are ſome caſes alſo in which the crime of ſeduc- 
tion is puniſhed by damages, to be recovered in a civil action. 
Thus a father may have an action againſt the ſeducer of his 
daughter, if ſhe live with him at the time, and perform any 
act of ſervice. Poftlethrwaite v. Parkes, 3 Bur. 1858. ok 
Rep. ,60. And a huſband may have an action againit an 
adulterer for criminal converſation with his wife; and though — 
the giz of this action is the injury done to the huſband, yet 
according to Lord Mansfield, in Birt v. Barlow, it has a mix - = 
ture of penal proſecution. Se: Martiage, X. 5. 


ment 


ment of money weekly, or other ſuſtentation for the jelief 
of ſuch child, as to them ſhall ſeem meet (m). 

And by the 7 J. c. 4. Every lewd woman which ſhall 
have any baſtard which may be chargeable to the pariſh, 
the juſtices of the peace {hall commit ſuch lewd woman 
to the houſe of cortection, there to be puviſhed and ſet on 
work, during the term of one whole year ; and if ſhe eft- 
ſoons offend again, then to be committed to the ſaid houle 
of correction as aforeſaid, and there to remain putil ſhe 
can put in good ſureties for her good behaviour, not t9 
offend ſo again. ; 

And by the 13 & 14 C. 2. c. 12. If the mother or re- 
puted father run away and leave the child upon the charge 
of the pariſh, the juſtices of the peace may order their 
effects to be ſeized, in order to indemnify ſuch pariſh. 

6. Adultery is allowed by all, 10 be a ſufficient cauſe of Adoliery. 
divorce a menſa et thoro. 2 

But if the defendant proves, that the plaintiff alſo hath 
committed aduitery ; he ar ſhe ſhall be diſcharged : for this 
is 3 compenſation of the crime, Clarke 115. 

By the 13 Ed. 1. ft, 1. c. 34 V @ wife willingly leone 
ber huſband, and ge away, and continue with her advaαjꝭĩ er, 
ſhe ball le barred for ever of ation to demand ber deuur that 
ſhe ought to have of her buſbond's lands, if ſhe be convids there- 
on; except that her huſband willingly, and uitheut copycion 

the church, reconcile her, and ſuffer her. to dwell auitb him; 
in which caſe ſhe ſhall be reflored to her din. 

45 By the 4 H. . c. 4. It {hall be Jawful:to all arch- Clergymen fur. 
diſbops, and biſhops, and other ordigaries having epicepal her 2vnilbeble, 
juriſdiction, to puniſh and chaſtiſe pricſts, clerks, and e- 

—— men, being within the bounds of their jurildiction, 

as ſhall be convicted before them by examination and other 

lawful proof requiſite by the law of the church of advoutry, 

fornication, inceſt, or any other fleſhly incontinency, by 

gommitting them to ward and priſon, there to abide for ſuch. 8 
time as\ſhall be thought to their diſcretions convenient for 

the quality and quantity of their treſpaſs. 

And there have been ſome inſtances, face the reforma- 

tion, of clergymen being deprived for adultery, of which 

our. law books take natice, viz. one in the 12th, another 


in ide loch, end a third in the 27th year of queen Lliza- 


bath. A4. Parer g. 47. () 
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(2) See Deprivation. 
3 8. Pre- 


—k 


4e) See Baſtards, 17. 


Lewdneſs, 


8. Preſumptions of guilt may go ſometimes for a proof 
of the aforeſaid crimes; as when a man and woman are 
ſeen in bed together, this is allowed to be ſufficient evidence; 
for ſuch crimes will ſcarce admit of other proof. and. 
Civ. L. 274. 

9. By the 22 G. 2. c. 33. All flag officers, and all perſong 
in or belonging to his majeſty's ſhips or veſſels of war, be- 
ing guilty of uncleanneſs, or other ſcandalous actions, in 
derogation of God's honour, and corruption of good man. 
ners; ſhall incur ſuch puniſhment as a court martial ſhall 
think fit to impoſe, and as the nature and degree of their 
offence ſhall deſerve, Art. 2. | 


. 
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Te A Libel is a declaration or charge, drawn up in writ- 
ing on the part of the plaintiff, unto which the de- 
fendant is obliged to anſwer. Gi. ioo. | 
For when the defendant appeareth upon the citation, then 
the libel ought to he exhibited by the plaintiff, and a copy 


ol it delivered to the defendant. Hood. Civ. L. 318. 


2. To which purpoſe it is enacted by the ſtatute of the 
2 H. 5. c. 3. as follows: Foraſmuch as divers of the king's 
liege people be daily cited to appear in the ſpiritual court before 
ſpiritual judges, there to anſwer to divers perſons, as well of 
things which touch freehold debt treſpaſſes covenants and other 


things whereof the cognizance pertaineth to the court of our 


lord the king, as of matrimony and teſtament ; and when ſuth 


perſons ſo cited appear and demand a libel of that which againſt 


them is ſurmiſed to be informed, to give their anſwer thereunts, 
or otherwiſe to purchaſe of our lord the king a writ of probibi- 


tion according to their caſe ; which libel to them is denied by the 


faid ſpiritual judges, to the intent that ſuch perſons ſhould mt 
be aided by any ſuch writ againſt the law, and to the great da- 


mage of ſuch perſons ſo impleaded : our ſaid lord the king, by 
' the advice and aſſent of the lords ſpiritual and temporal, and at 


the requefl and inflance of the commons, hath ordained and 
#Alablijhed, that at what time the libel is grantable by the law, 
it may be granted and delivered to the party without any difficulty. 

A libel of that which again/? them is ſurmiſed} In the ſe- 
cond year of king James the firſt, all the juſtices of 1150 


Libel, 


land were aſſembled, for their opinion (among othey 
points) concerning the extent of this ſtatute ;. whether it 
related only to proceedings between party and party, or 
alſo to proceedings ex officio; and their reſolution hereupon 
is differently related. Croke's report of it is, that the ſta- 
tute is intended, where the eccleſiaſtical judge proceeds ex 
officio and ore tenus; whereas More and Noy ſay, it was 
unanimouſly reſolved, that the ſtatute intended only pro- 
ceedings between party and party, and not proceedings ex 
officio and ore tenus. Gbſ. 1009. (+ 
From this variety of reports concerning the reſolution 
of the juſtices at that time, hath ſprung a like variety in 
the ſubſequent judgments upon this head. In the 13 7g. 
where the high commiſſion proceeded not by way of libel 
but by articles, it was reſolved, that the articles were in 
the nature of a libel, and ſo within the intent of the ſta- 
tute: in like manner in the 27 Cha. 2. where the caſe was, 
concerning articles of preſentment, it was adjudged. that a 
copy ought to be delivered, as well on articles of preſent- 
ment as on other libels, and that the reading the preſent- 
ment to the party is not ſufficient, . And before that, in 
the 20 Cha, 2. in the caſe of Tayior and Brown, the court 
reſolved, that this ſtatute extends, where the proceeding 
in the eccleſiaſtical court is ex officio, as well as between 
party and party; and that the report of More is ill reported, 
for Croke is contrary. Gibf. 1009. | 
On the other hand, not only More and Noy concur in 
their reports of the reſolution as aboveſaid ; but ſo late as 
the 16 Cha, 2. in the caſe of Scurr and Burrell (that is 
but four years before the abovementioned caſe of Taylor 
and Brown), the court agreed, that where the libel is ex 
officio judicis, the judge is not bound to give a copy within 
this ſtatute, but only where it is between party and party. 
(1b). 1009. | 
ut after all, it ſeemeth ſomewhat ſtrange, that there 
ſkauld be ſo much difficulty about this matter. It is p'ain 
enough that More and Noy report the reſolution right, and 
that in Croke it hath been nothing but a flip of the pen, 
or error in the impreſſion. It is ſuſhiciently evident, from 
the words of the ſtatute itſelf, that proceedings betwixt 
party and party are by no means intended to be excluded; 
for it reciteth that perſons are daily cited to appear in the 
ſpiritual court to anſwer to divers perſons of things which 
touch Freehold, debt, treſpaſs, and the like, all of which con- 
cern matters between party and party ; the only doubt was, 
whether it ſhould extend alſo to proceedings ex officio; 
Dd 4 and 
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und the taſe there was, that the high commiſſioners - bad 
deprived ceitain puritan miniſters, proceeding Wor them 
ex officio being ore tenus convorati. And Croke ſays 
(Cre. Fa. 37.), that all the juſtices held, that they were 
_Jwfully fo deprived: and then the juſtices being aſked, 
whether a prohibition be grantable againſt the commir. 
fioners-upon this ſtatute, if they do not deliver à copy of 
the libel to the party; Croke ſays, that they all anſwered 
that the fatute is intended where the ercleſiaſtical judge pro- 
ceeds ex officio et ore tenus : but to make it conſiſtent with what 
went before, he muſt have meant to ſay, that the Hatut- i; 
& not” intended where the eccleſiaſtical judge proceeds ex officis 
et ore ters, And the nature of the caſe requires it; for 
they all held, that the miniſters were lawfully deprived, 


and it is certain in that caſe they had no copy of the libel 


given them, for there was no libel. 

Nevertheleſs, the law bath fince been held to be other. 
wiſe : for, M. 2 An, Anomm. It was held, that a prohi. 
bition lieth for denying a' copy of the libel; to any eccle- 

_ Gaſtical court; for the ecclefiaſtics] juriſdiction is limited; 
und the party ought to know whether the matter be within 
their jurifdiftion, and how to anfwer, © And Holt chief 
_ faid, that it was formerly held by all the judyes of 
England, that when there was a procreding ex officio in 
the eccleſiaſtical coutt ben were not bound to give the 


partv a copy of the article* ; but the law is otherwife ; ſor 


In tuch caſe, if they refuſe to give a copy of the articles, 
a Prohibition ſhall go until it be given. And actord- 
"ingly in this cafe a prohibition was granted by the court, 
2 Salk. 553. (o) ks 3. 
Bot after a copy is given, the (prohibition ipſo facto 
is -diſcharged, without any writ of conſaltation iſſued. 
Gib/, 1010. (p) * i 

At what time the libel is grantable by the lau] Therefore 
this ſtatute was not introductory of a new law, but only 
an affirmance of the common law. Gib/. to09. 

It may be granted and delivered to thr party] In the cafe of 
Sym and Sekuved, M. 27 C. 2. When the eccleſiaſtical 
tourt declared, that proclamation, or reading with an 
audible voice in court was a delivery ; a prohibition was 
* | wage by the temporal coutt unleſs cauſe ſhewed. 3 


b. 565. 


(e) Tn this cats probibicion hall /que, they deliver 
( go . 24. 908. 
Without 


obſer: 
2. 
comn 


(g) 
() 
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Without ary difficulty] And if a copy of the libel is not 
delivered, there is a writ in the regiſter to compel the de- 
livery of it. Gib. 1010. (4) | 

"Fitzherbert ſaith, If a man be ſued in the ſpiritual court, 
and the judges there will not grant unto the defendant a 
copy of the libel, then he ſhall have a prohibition directed 
unto them for to ſurceaſe, until they have delivered the 
copy of the libel (r). Which prohibition the more mo- 
dern books have put under theſe two limitations; firſt, 
that before it is granted, an oath be required, of the de- 
nial of the libel (s); and fecondly, that it ſhall not be 


granted at all, if the appeal is made for ſuch denial, (as - 


for a gravamen,) from an inferior to a ſuperior court, be- 
cauſe the party hath his election, and hath choſen another 
remedy. Gib/. 1010. (t) 

To the remedy by way of prohibition, Fitzherbert adds 
that the defendant may have an action againſt them upon 
this ſtatute, if they will not deliver the copy of the libel, 
whether the cauſe in the libel be a ſpiritual cauſe or not, 
Gi. 1010. (A) : ; 

By the ſeveral ſtamp acts, every libel or copy thereof, 
tt de upon a treble ſixpenny ſtamp (w). : 


Library. 


* 


I, BY the 7 An. c. 14. Whereas in many places in Eng- paramentos 
land, the proviſion for the clergy is fo mean, that parochial libra. 
the neceſſary expence of books for the better proſecution ie 


of their ſtudies cannot be defrayed by them; and whereas 
ſeveral perſons of late years have by charitable comcibu- 
tions erected libraries within ſeveral pa: iſhes and diftricts;; 
but ſome proviſion is wanting to preſerve the fame, and 
ſuch others as ſhall be proviced in the ſame manner, from 
embezilment : it is enacted, that in every pariſh or place 
where fuch à library is or ſhall be erected, the fame fhall 
de preſerved for fuch uſes as the ſame is and ſhall be given; 
and the orders and rules of the founders thereof ſhall be 


obſerved and kept. ſ. 1. 


2. And i thall be lawful for the proper ordinary, or his Ordinry'tewift 
commitlary or official, or the archdeacon, or by his direc- W. 


*“„ 
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Library. 


tion his official or ſurrogate, if the ſaid archdeacon be not 


the incumbent of the place where ſuch library is, in their 


'% 


viſitation to inquire into the ſtate and condition of the ſaid 
libraries, and to amend and redreſs the grievances and de- 
fects of and concerning the ſame, as to him or them ſhall 
ſeem meet: and it ſhall be lawful for the proper ordinary 
from time to time, as often as ſhall be thought fit, to ap. 
point ſuch perſons as he ſhall think fit, to view the ſtate 
and condition of ſuch libraries; and the ſaid ordinaries, 
archdeacons, or officials reſpectively, ſhall have free acce(s 
to the ſame, at ſuch times as they ſhall reſpectively ap- 


point, ſ. 3. 


To be locked up 3. And to prevent any embezilment of books upon the 


during the va- 
ceancy of the 
church. 


death or removal of any incumbent; immediately after 
ſuch death or removal, the library belonging to ſuch pariſh 
or place ſhall be forthwith ſhut up, and locked, or other- 
wiſe ſecured by the churchwardens, or by ſuch perſons as 
ſhall be authorized by the proper ordinary or archdeacon 
reſpeQively ; ſo that the ſame ſhall not be opened again, 
till a new incumbent, rector, vicar, miniſter, or curate 
ſhall be inducted or admitted. ſ. 6. 

Provided, that if the place where ſuch library ſhall be 
kept, ſhall be uſed for any publick occaſion for meeting of 


the veſtry or otherwiſe for the diſpatch of any buſineſs of 


the ſaid pariſh, or for any other publick occaſion for which 
the ſaid place hath, been ardinarily ufed ; the ſaid place 
ſhall nevertheleſs be made uſe of as formerly for ſuch pur- 
poſes, and after fuch buſineſs diſpatched, ſhall be again 
forthwith ſhut and locked up, or otherwiſe ſecured as is 


- 4 2.” (before directed. ' ſ. 7. Oo 3:4 
New incumbent. 4. And for the encouragement of ſuch founders and be- 


And to make 
new 


neſactors, and to the intent they may be ſatisfied that their 
pious and charitable intent may not be fruſtrated ; every 
Incumbent, rector, vicar, miniſter, or curate of a pariſh, 
before he ſhall be permitted to uſe or enjoy ſuch library, 
ſhall enter into ſuch ſecurity by bond or otherwiſe for pre- 
ſervation of ſuch library, and due obſervance of the rules 
and orders belonging to the ſame, as the proper ordioaries 
within their reſpeQive juriſdictions in their diſcretion ſhall 
think fit. ſ. 2. 
5. And where any library is appropriated to the uſe of 
the miniſter of any pariſh or place, every rector, vicar, 
- miniſter or curate of the ſame, within ſiæ months after his 
inſtitution induction or admiſſion, ſhall make a new cata- 
logue of all books remaining in or belonging to ſuch l- 
brary, and ſhall Ggn the ſaid catalogue, thereby _ 
| 7 leoging 


* G's _ 9G c,ys GO. A 


* — 


Library. 


leoging the cuſtody. and poſſeſſion of the ſaid books z 
which ſaid catalogue ſo ſigned ſhall be delivered to the 
proper ordinary within the time aforeſaid, to be kept or 
+ ea} his court, without any fee or reward for the 
ſame. I. 4. 

And where any library ſhall at any time hereafter be 
given and appropriated to the uſe of any pariſh or place, 
where there ſhall be an incumbent rector vicar minifter or 
curate in poſſeſſion; he ſhall make a catalogue thereof, and 
deliver be ſame as aforeſaid, within fix months after he 
{hall receive ſuch library. ſ. 5. 
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6. And none of the ſaid books ſhall in any caſe be alien - Boot to be 


able, or be alienated, without the conſent of the proper 
ordinary; and then only, when there is a duplicate of ſuch 
book, 1. 10. 


„And in caſe any book or books be taken or other- Remedy in caſe 
wiſe loſt out of the ſaid library, it ſhall be lawful for a *f >-oks loft or 


juſtice of the peace to grant his warrant to ſearch for the 
ſame; and in caſe the ſame be found, ſuch book or books 
ſo found fhall immediately by order of ſuch juſtice be re- 
ſtored to the ſaid library, ſ. 10. 

And in caſe any book or books belonging to the ſaid li- 
brary ſhall be taken away and detained, it ſhall be lawful 
for the incumbent, rector, vicar, miniſter, or curate for 
the time being, or any other perſon or perſons, to bringan 
action of trover and converſion, in the name of the proper 
erdinaries within their reſpective juriſditions z whereupon 
treble damages ſhall! be given, with full coſts of ſuit, as if 
the ſame were his or their proper book or books; which 
damages ſhall be applied to the uſe and benefit of the ſaid 
library. ſ. 2. 


aliena 


8. And for the better preſervation of ſuch books, and Account to be 


that the benefactions given towards the ſame may appear; 
a book ſhall be kept within the ſaid library, for the eating 
and regiſtring of all ſuch benefactions and ſuch books as 
ſhall! be given towards the ſame, and therein the miniſter 
ſhall enter ſuch benefaction, and an account of all ſuch 
books as ſhall from time to time be given, and by whom 
«given. ſ. 8. | 3 


9. And for better governing the ſaid libraries, and New regulations 


preſerving of the ſame, it ſhall be lawful for the proper or- 
dinary, together with the donor of ſuch beneſaction (if 
living) and after the death of ſuch donor for the proper or- 


ke of new be- 


nefaQions, 


from time co 


time how to be 


made, 


dinaty alone, to make ſuch other rules and orders concern» | 


ing the ſame, over and above, and befides, but not contrary 


to ſuch as the donor of ſuch benefaction ſhall in his diſcretian 


judge 
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Exception. 


A ibrary. 


judge fit and neceſſary; which ſaid orders and rules ſo to be 
made, ſhall from time to time be entred in the ſaid book or 
ſome other book to be prepared for the purpoſe, and kept in 
the ſaid library. ſ. 9. 

10. But nothing in this act ſhall extend to a publick li- 
brary erected in the pariſh of Ryegate in the county of Sur- 
rey, for the uſe of the frecholders vicar and inhabitants of 
the ſaid pariſh, and of the genilemen and clergymen inha- 
biting in parts thereto adjacent ; the ſaid library being con- 
ſtituted in another manner than the libraries provided fot 
by this act. l. 11. 


Litany. See Public Worſhip, 


London: Cuſtom of diſtribution of inteſtate 


effects there. Sce Wills, 


— 


+ Lord's day. 


HE penalties of 42d a ſunday, and 201 a month, 
for not reſorting to church on the Lord's day, are 


treated of under the titles Publit Morſhip and Popery, 


Doe obſervation 1. Can. 13. All manner of perſons within the church of 


of the Lord's 


4237. 


Frercifing 


England ſhall celebrate and keep the Lord's day commonly 
called funday, according to God's holy will and pleafure and 
the orders of the church of England preſcribed in that be- 
half; that is, in hearing the word of God read and taught, 
in private and publick prayers, in acknowledging their of- 


fences to God and amendment of the ſame, in reconciling 


themſelves charitably to their neighbours where diſpleaſure 
hath been, in oftentimes receiving the communion of the 
body and blood of Chriſt, in viſiting the poor and ſick, 
uſing all godly and ſober converſation, 

2. (a.) By the 1 J. c. 22. No fhremater Hall ſhrew, toths 


worldly calling intent to put to ſale, any ſhoes, boots, buſkins, flartops, ſlippers 
| 8 or pantyfles, upon the ſunday, on pain of forfeiting 3s 44 a 


pair, and the walue thereof; to be recovered at the aſſizes, 
elfen, or lret; one third to the king, one third to him who 


"ſhall Jut, and one third to the town or lord of the leet where the 
"off ence ſhall be committed. ſ. 28, 46, 50. 


By the 3 C. c. 1. Feraſmuch as the Lord's day comminiy 


- called ſundoy, is much broken and profaned, by carriers wag- 
1 


generi 


Lord's day, 


mers carters wainmen butchers and drovers of cattle, to the 
great diſhonour of God and reproach of religion; it is enatied, 
that no carrier with any horſe or horſes, nor waggonmen with 
any waggon or waggons, nor carmen with any cart or carts, nor 
wainman with any wain or wains, nor drovers with any caitle, 
ſhall by themſelves or any other travel upon the ſaid day, on pain 
4 205; or if any butcher, by himſelf, or any other for him by 

is privity or conſent, ſhall kill or ſell any victual on the ſaid 
day, he ſhall forfeit 6s Bd, The ſame being done in the view 
of any juſtice of the peace, mayor or other head cer of any 
cily er town corporate, or proof on oath of two witneſſes, or 
canfeſſion e to be levied by a tonſtable or churchwarden, by war- 
rant of ſuch juſtice or head officer, by diſtreſs and ſale; or the 
ſame may be recovered, by any perfor who ſhall fue for the ſame, 
by bill plaint or information, in any of his majeſly's courts of 
record, in any city or town corporate, before his maiefly's juflices © 
of the peace in their general quarter ſeſſuns of the peace the 
ſame to be employed to the uſe of the poor of the pariſh where 
the offence ſhall be committed; ſaving only that it ſhall be law- 
ful for ſuch juſtice mayor or head officer, out of the ſaid for fæit- 
ures to reward ſuch perſon as ſhall infor m or otherwiſe proſecute 
as aforeſaid, fo as ſuch reward exceed not the third part of the 
' farfeitures. Proſecution to be in ſix months. And provided, 
that this act Mall not in any fort abridge or take away the au- 
thority of the court eccleſiaſtical. 

If any butcher) E. 12 C. X. and Brotherten, There was 
an inditment for exerciſing the trade of a butcher on a 
ſunday: and exception was taken, that it was not laid to 
be againſt the form of the ſtatute, and it was no offence at 
common law, And upon demurrer, judgment was given 
for the defendant. Str. 702. | 

By the 29 C. 2. c. 7. All perſons ſhall on every Lord's 
day apply themſelves to the obſervation of the ſame, by ex erciſing 
themſelves thereon in the duties of piety and religion, publicly 
and privately : and no tradeſman artificer workman labourer or 
other perſon whatſoever, ſhall do or exerciſe any wor laly labour 
buſineſs or work of their ordinary callings on the Lord's day or 
on any part thereof (wor ks of neceſſuy and charity only excepted) e 
und every perſon being of the age of fourteen years and upwards, 

offending in the premiſſes, ſhell forfeit 53. And no perſon ſhall 
publickly cry, fhew forth, or expoſe t» ſale,” any wares merchun- = 
dixes fruit berbs goods or chattels whatſorver, upon the Lord's 
day, or any part thereef ; on pain of ferfeiting the ſame. And 
nd drover barſe-courſer wag goner butcher higler or any of their 
fervants, ſhall travel or come in te his or their inn or lodging, 
pen the Lord's day, or any part theres; on pain & 20 1. And 
| , ns 
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| 5 
Lord's day, 
10 perſon ſhall uſe employ or travel apon the Lord's day, with 
any boat, wherry lighter or barge (except it be upon extraordi. 
nary occaſion, to be allowed by a 2 of the peace of the 
county, or head officer or ſome juſtice of peace of the city ho- 
rough or town cerparate where the fat? ſhall be committed) ; on 
pain of 55. And if any perſon offending in any of the pre- 
miſſes, ſhall be thereof convitied before any juſtice of the peace 
cf the county, ar chief officer or juſlice of the peace of the city 

rough er town corporate where the offence ſhall be committed, 
on view or confeſſion or cath of one witneſs ; the ſaid juſtice or 
chic officer ſhall give warrant to the conſlables or churchwar- 
dens of the pariſh where the offence ſhall be committed, to ſeize 
the ſaid goods cried, ſhewed forth, or put to ſale as aforeſaid, 


, and to ſell the ſame; and to levy the ſaid other forfeitures or 


penalties by diſtreſi and ſale ; and in default of ſuch diſtreſs, or 
in caſe of inſufficiency or inability of the ſaid offender io pay the 
ſaid fcrfeitures or penalties, that then the party offending be ſe 
publickly in the flocks, by the ſpace of two hours. And all the 
forfeitures . / g ofare/aid ſhall be employed and converted 
to the uſe of the poer of the po where the offence ſhall be com- 
mitted; ſaue only that ſuch juſtice mayor or other head officer 
may reward the informer out of the ſame, not exceeding the 
third part. But this ſhall not extend to the prohibiting of drefſ- 


in of meat in ſumiiies, or dreſſing or ſelling of meat in inm, 


cook ſheps, or victualling houſes, for ſuch as otherwiſe cannot 
be provided; nor to the crying or ſelling of milk, before nine of 
the clock in the morring, er after four of the clock in the after- 
noon. Proſecution for the ſaid offences to be in ten days. _ 


ab. as 
— „ 


(A) On this act the following caſes have occurred. Rex v, 
Cox, was a motion for an information againſt a juſtice of the 
eace for refuſing to proceed upon an information againſt « 
aker, who baked puddings and pies, and other ſuch things 
for dinner. The court were of opinion that this was not at 
offence within the act, it being a work of neceſſity and cha- 
"rity, and within the equity of the proviſo relating to a cook's 
ſhop; for it is better that one baker and bis men ſhould ſtay 


at home, than many families and ſctvants. 2 Burr. 785. 


Afterwards a baker was convicted, by four ſeparate convictions, 
for ſelling bot loaves on the ſame Sunday, But the court ſaid 
that there could be but one entire offence on the ſame day, and 


therefore only one penalty of 5s. Creps v. Durden, Cowp- 


640. And in M. 34 G. 3. a baker being convicted on tbe 

ſtatute, for baking meat and paſtry for his cuſtomers on a Sun- 

day; per Ld, Kenyon, Ch. J. The laborious part of the — 
n 
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But by the 10 and 11 W. c. 24. Mackarel are allowed 
to be fold on ſundays, before or after divine ſervice. 


.. 14- 
And by the 2 G. 3. c. 15. Fifþ carriages (for the ſuppl 
chiefly of the markets within London and Weſtminiter) 
ſhall be allowed to paſs on ſundays or holidays, whether 
laden or returning empty. 

And by the 11 & 12 HF. c. 21. The rulers and over- 
ſeers, auditors and aſſiſtants of the ſociety and company of 
watermen of the river Thames, may appoint any number 
of water men not exceedinz forty, to ply and work on every 
Lord's day between Vaux Hall and the Lime houſe, for 
the carrying paſſengers at one penny each perfon ; the ſame 
to be applied (after paying thereout to ſuch.perſons for their 
day's labour ſo much as ſhall be agreed on) to the uſe of 
the poor ag*d decayed and maimed watermen and lighter- 
men of the ſaid ſociety and their widaws. ſ. 13. 

And by the 9 An. c. 23. It ſhall be lawful for any li- 


cenſed hackney coachman or his driver, or any chairman, to - 


ply and ſtand with their coaches and chairs, and to drive and 
carry the ſame teſpectively on the Lord's day, within the 
limits of the bills of mortality. / 20. 

In the regiſter of archbiſhop Chichley, we find a ſpecial 
declaration, forbidding the barbers of London to exerciſe 
their callings on the Lord's day; and in a viſitation of 
archbiſhop Warham, we find barbers and butchers preſented 
in the ſpiritual court for exerciſing their ſeveral trades on 
that day, and admoniſhed to forbear it, on pain of eccle- 


ſiaſtical cenſures. Gif. 238. 
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2. (b.) By 34G. 3. c. 61. I bereas many perſons exer- Baking on Sun- 


cifing the trade of bakers do under pretence of being employed * 


in works of neceſſity or charity carry on their trade or calling 
on the Lord's day, and are employed therein during a much 
greater part thereof than is requiſite for ſuch purpoſes ; It is 
enacted that no baker carrying on his buſineſs in the city of 
London or within 12 miles thereof, ſhall on any pretence 
whatſoever, make bake or expoſe to ſale any bread or rolls 


* 
—— _— * 


| di. | — 


— 


nity muſt be fed on that day; and many of them have not the 


means of dreſſing their dinners at home. The Sabbath will 


be better obſerved, if the conſtruction put upon this law in 


R. v. Cox be adopted, than by over-ruliog that determination, 
and the con viction was quaſhed. Rex v. Younger, 5 J. Rep. 
449+ Since which caſe this ſubject has been regulated by the 


340. 3 C, 61. Ser infra, 7. (8), 
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Fairs and mar- 
kers on the 


Fe Lord's days 


Lord's day, 


or bake any meat puddings pies or tarts or in any other 
manner exerciſe his trade or calling except in the manner 
allowed by that act, which allows the ſelling of bread, and 
the baking of meat puddings or pies only, on the Lord's 
day between the hours of nine of the clock in the fotenoon 
and one of the clock in the afternoon, fo as the perſon re. 
quiring the baking thereof ſhall carry or ſend the ſame 10 
and from the place where ſuch meat pudding or pie is baked, 
The penalty is 108. and proſecutions are to be commenced 
within fix days after the offence commirted, 

3- By the 27 H. 6. c. 5, Confidering the abeminable in. 
juries and offences dene to almighty G, and to bis jaints, ol. 
ways aiders and ſingular aſſiſters in our neceſſities, becauſe of 

irs and markets upen their high and principal feaſts, as inthe 
feaft of the aſcenſion of our Lord, in the day of corpus Chrijij, 
in the day of whitſunday, in T: inity ſunday, with other ſuns 
days, and alſo in the high feaſt of the aſſumption of our bliſed 


lady, the day of all ſaints," and on good friday, accuſtomath” 


and miſerably boden and uſed in the realm of England; in 
which principal and feſlival days, for great earthly cavt/j:, the 
people is more willingly vexed, and in badt'y labrur ſoiltd, than 


in other ferial days, as in faſlening and making their lot 


ond Halls, bearing and carrying, liſting and placing their 


The ſaid fyftivals and ſunday, aud good frideys except. " 


wares outward and homeward, as tho" they did nothing remem- 
ber the horrible defiling of their ſouls in buying and ſelling, with 
many deceitful lies, and falſe perjury, with drunkenneſs and 
firifes, and fo ſpecially withdrawing themſelves and their ſer- 
vants from divine ſervice ; it is ordain'd, that all manner if 
fairs and markets in the ſaid principal feaſts and ſun days and 
good friday, ſhall clearly ceaſe from all ſhewing of any g1ods or 
merchandizes, (neceſſary vittual only except, ) upon pain of fer- 
Feiture of all the goods aforeſaid ſo ſhewed, to the lord of the 
anchiſe or liberty where ſuch good; contrary to this ordinance 
Hall be ſhewed (the four ſundays in harveff except). Never- 
theleſs the king of bis ſpecial grace by authority of the parlia- 
ment granteth to them power, which of old time had no day to 
bold their fair or market, but only upon the fe/{ival days afore- 
ſaid, to hold by the ſame authority and flrength of his old grant, 
within three days next before the ſaid feaſts, or next after, 
proclamation firjt made to the ſimple common people upon which 
day the aforeſaid fair ſhall be holden, always to be certified 
without any - ee to be taken to the king's uſe. 4 

which of old time have, by ſpecial graut, ſufficient days beſatt 
the feafls aforeſaid, or after, ſhall in lite manner as is afort- 
ſaid hold their fairs and markets the full number of their dajs ; 


ovi 


hancef 
Vo 
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Prmwided, that this preſent ordinance ſhalt endur- until the 
next parliament, and ſo forth; except" in the ſaid parliament" a 
reaſonable cauſe be alledged ſhrwid and proved, for the whith 


it ſhall ſeem not expedient that the aforeſaid ordinance all ſo 


endure. 

Within three days next before the ſaid feaſt, or nixt after] 
In the 8'& q of queen Elizabeth, a bill was read the firit 
and ſecond time, to avoid fairs and markets on ſunday, to 
the next working day following; which therefore ſeems to 
be the bill that had been prepared in the convocation of 
1562, whereby it was provided, that upon every ſabbath” 
day and principal feaſt' day, be kept neither open fair nor 
market throughout the year ; and that all perſons or cor- 
porations, having by patent ſuch days exprefſed, may 
change the ſame days with the days immediately follow- 
ing or going before the ſaid ſundays or principal feaſt day. 
Gibſ. 242. 

n cho third year of king Charles the firſt, a national faſt 


having been appointed, the biſhop of Wincheſter was di- 


rected to move the king, that whereas on that day divers 
fairs and markets were granted to divers towns by charter, 
his "majeſty would be pleaſed, that in thoſe places they” 
might have liberty to keep the ſaid faſt the next day aftet 
the ſaid fairs ended, notwithſtanding his majeſty's procla- 
mation to that day; with which his majeſty was well pleaſed, 
and the biſhops of each dioceſe were directed by«the houſe 
to take care accordingly. Gib/. 275. | 

M. 38& 39 El. Comyns and Boyer: A fair holden 
upon the ſunday is ſufficient in law; for altho' by the ſta- 
tute there is a penalty inflited upon the patry that ſells 
upon that day, yet it maketh not the ſale to be void. Cre. 
Elz. 485. 


4. By the 1 C. c. 1. Foraſmuch as there is nothing more Sports. 


acceptable to God, than the true and ſincere ſervice and worſhip 
of bim according 10 his holy will, and that the keeping' holy of” 
the Lord's day is a principal port of the true ſervice of God, 
which'in very many plates of this realm hath been and now is 
profaned and neglected by a diſorderly fort of people, in arer- 
feng and freguenting bear- batting, bull-baiting, interludes, 
common plays, and other unlawful exerciſes and paſlimes upon 
the Lord's day; and for that many quarrels, bloodſheds and other 
great intonveniences, have grown by the reſort and concourſe of 
people going out of their own pariſhes, to ſuch diſordered and 
unlawful exerciſes and paſtimes, negletting divine ſervice both 
in their own pariſbis and elſewhere: it is enatled, that from” 
hinceforth there ſhall bg no meetings, aſſemblies, or concourſe of 
Vor. II, E 8 people, 
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thus deſcribes : 


Lord's day. 


people, out of their own pariſhes, on the Lord's day, for any 
fports and paſlimes whatſever ; nor any bear-baiting, bull. 
baiting, interludes, common plays, or other unlawful exerciſes 
and paſiimes, uſed by any perſons within their own pariſhes, 
And every perſon offending in any the premiſſes, ſhall forfeit for 
every offence 3s 4 d 19 the uſe of the poor. And any juſtice of 
the peace of the county, or chief officer of à city borough or 
town corporate where the offence ſhall be committed, who on his 


own view, or confeſſion of the party, or proof of one witneſs by. 


oath, ſball find any perſon offending in the premiſſes, ſhall give 
warrunt under his hand and ſeal to the cenſlables and church. 
wardens of the par ſb where the offence ſhall be committed, to 
levy the ſaid penalty jo aſfeſſed by d1flreſs and ſale ; and in de- 
fault. of juch diſireſs, thats the party offending be ſet publicth 


in the finchs by the ſpace of three hours, Provided, that mo 


man be impeached by this att except be be called in queſtion within 
one month next after the offence committed. Provided alſo that 
the eccleſiaſtical jur iſdiction by virtue of this att, ſhall not be 
ebridged ; but that the eccliſiaſtical court may pun'ſh the ſaid 
offences, as if this ati had not been made. 
The keeping bohy of the Lord's day] Which duty Lindwood 
o keep it holy and pure with reverence, 
that is to ſay, generally, by cealing on that day from wick- 
edneſs; particularly by reſting from bodily labour, which 
hinders the operations of the foul towards God; and moſt 
eſpecially, by employing it whoily in divine contempla- 
tions. And elſewhere, he ſayg, we muſt teſt wholly unto 
God. From which, and from the many laws that were 
made in the times of our Saxon anceſtors againſt profan- 
ing the Lord's day, the learned biſhop Stillingfleet draws 
this pious concluſion, That the religious oblervation of 
the Lord's day is no novelty ſtarted by ſome ſeQs and par- 
ties among us; but that it hath been the general ſenſe of 
the beſt part of the chriſtian world, and is particularly en- 
forced upon us of the church of England, not only by the 
homilies, but by the moſt anti.nt eccleſiaſtical las amongſt 
us. Accordingly (before the book of ſports had been ſet 
forth by king James the firft) not only the injunctions of 
Edward the ſixth and queen Elizabeth bad ſpecially in- 
forced this duty; but a bill had been provided by the bi- 
ſhops in the twelfth year of queen Elizabeth for enforcing 
the obſervation of it; and divers bills for that end had alſo 
been actually brought into parliament: one, in the 27 El. 
intitled, A bill for the better and more reverend obſerving 


of the ſabbath day; which having paſſed both houſes after 


great diſputation, was denied the royal aſſent, probably 
; ; .. 1 upon 


Lord's day. 


upon the diſlike the queen had of the parliament's intermed- 
dling in matters of religion, Three attempts of the like 
nature were alſo made in the reign-of king James the firſt ; 
as appears by the journals of parliament in the ſeveral 
years: and (after what had been done in the firſt and in the 
third year of king Charles the firſt) we find a bill in par- 
liament in the ſixteenth of Charles the ſecond, for pu- 
riſbing divers abuſes committed on the Lord's day; and 
in the ſame year, when a bill for the better obſervation of 
the Lord's day was prepared for the royal aſſent, and ready 
to be paſſed, it was ſtolen, and could not be recovered 
upon a ſtrict examination made by the houſe of lords. 


Gib. 236. | 


There ſhall be no mectings, aſſemblies, er concourſe of people, 


out of their own pariſhes, on the Lord's day, for any ſports and 
poſtimes whatſoever} This alſo was provided againſt in 


king James's book of ſports: « We do likewiſe ſtraight» 


«ly command that every perſon ſhall reſort to his own 
« pariſh church, to hear divine ſervice, and each pariſh 
« by itſelf to uſe the ſaid recreation after divine ſervice.” 
Gib. 236. kj | 

Her any ſports and paſtimes whatſorver) King James the 
firſt; in the aforeſaid book of ſports, in the year 1618, 


publickly declared to his ſubjects theſe games following to 
be /awfal; viz. dancing; archery, leaping, vaulting, may- 


games, whitſun ales, and morris dances; and did com- 
mand that no ſuch honeſt mitth or recreation ſhould be 
ſorbĩdden to his ſubjects on ſundays after evening ſervice : 
but retraining all recuſants from this liberty; and com- 
manding each pariſh (as was ſaid before) to uſe theſe te- 
creations by it ſelf; and prohibiting all unlawful games, 


bear-baiting, bull-baiting, interludes, and bowling by the 


meaner ſort, - Dall. c. 46. Gi. 236. 

(5. (1.) By the 13 C. 3. c. 80. /. 6. If any perſon or 
perſons ſhall upon a ſunday or on chriſtmas day, in the 
day time, knowingly and wilfully take kill or deſtroy any 
tare pheaſant partridge heath game or moor game, or 
ſhall upon a ſunday or on chrifimas day uſe any gun 
eng net or engine for taking killing or deſtroying any of the 
ſame, every ſuch perſon being convicted thereof upon the 
oath or oaths of one or more credible witneſs or witneſſes, 
before one or more jultice or juſtices, of the peace, in the 
manner and form preſcribed by the ſaid act, ſhall forfeit for 
the firſt offence a ſum not exceeding 201 nor leſs than 1013 
for the ſecond offence not more than 301 nor leſs than 201 
and for the third offence may be committed to the common 
g Ee 2 gao! 


Killing game er 
uſing a gun on 


a ſunday or 
chriſtmas. 


Houſes of ens 
tertainment, 


5 
Lord's day, 
gaol of the county, till he enter, into. a, recognizagce ta 
appear at the next quarter ſeſſions, where if he be can- 
1 be ſhall forfeit the ſum of 50 l; which if he ne- 
glect or refuſe to pay, he may be impriſoned for a, term 
not leſs. than fix not mate than twelve months, and at the 
expiration thereof be publickly whipt, ] | 

57 (2.) By the 21 G. 3. c. 49. Whereas certain houſes, 
rooms, or places, within London and Weſtminſter or in 
the neighbourhood thereof, have been frequently opened 
for publick entertainment or amuſement, upon the even- 
ing of the Lord's day; and. at other places within the ſaid 
limits, under pretence of inquiring into religious doctrines, 
debates have frequently been held on the evening of the 
Lord's. day, concerning divers texts, of holy ſcripture, by 
perſons unlearned and incompetent to explain the fame, to 
the corruption of good morals, and to the great encou- 
ragement of irreligion and profaneneſs; it is enacted, that 
every houſe, room, or other place, which, ſhall be opened 
or uſed for publick entertainment or amuſement, or far pub- 
lickly debating on any ſubject whatſoever, upon any part. 
of the Lord's day called ſunday, and to which perſons ſhall, 
be admitted by the payment of money or by tickets ſold 


for money, directly or indirectly, ſhall, be deemed a, diſor- 


Proceſs, 


derly. houſe-or place: and the keeper thereof ſhall forfeit, 
200 |, for every ſunday the ſame ſhall be ſa uſed as aforeſaid, 
and be otherwiſe, puniſhable as the law direQs in caſes of 
diſorderly houſes; and the perſon managing the ſame, ot 
acting as maſter. of the cetemonjes, ot as,, moderator, pre- 
ſident, or chairman in any ſuch debate, ſhall forfeit 1001; 


and the door-keeper ot other perſon delivering out tickets, 


501; and any perſon advertiſing ſuch amuſement ſhall alſo, 
forfeit 50 l. The ſaid penalties to be recovered, with full 
coſts, in any of his majeſfty's courts of record at Weſtmin · 
ſter, by any perſon Who ſhall ſue for the ſame, within fix 
kalendar months after the offence committed, Provided, 
that nothing herein ſhall be conſtrued to abtidge the eccle- 
ſiaſtical juriſdiction, or any of the libertics or immunities 
of the act of toleration. web ww | 

6. By the 29 C. 2. c. 7. No perſon, upon the. Lord's day, 
Hall ſerve or execute, or cauſe to be ſerved or executed, any. 
writ, proceſs, warrant, order, judgment, or decree. (exe 
in caſes —— felony, or breach of the, peace) ; but the 


ſervice of the ſame ſhall be void to all intgnts and purpeſes : and 


the perſon ſo ſerving or executing the ſame, ſhall be as liablt 


to the ſuit of the party  grizgved, and to anſwer damages, 


to bim for doing thereof, as 4 he bad dens the ſame with», 
| | out 


| Lord's day. 


| tut any writ, proceſs, warrant, order, judimint, br dictee at 


all. ſ. 6. 

Shall ſerve or execute, or cauſe to be ſerved or executed, any 
writ, proceſs, &c.) Befote this ſtatute, one might bave 
been atiached for arreſting another on ſunday (as in 
Prinſer's caſe, H. 16 Car. who was fined 20s for ſo do- 
ing); but with this circumſtance, that he might have'ar- 
'efied him upon ayy other day of the week. Agreeably 
to which, Keeling ſaid, upon ſuch a motion, that he had 
known many attachments for arreſting a man upon a ſun- 
day, but ſtill the affidavit contained, that he might have 
been taken on another day; to which Twiſden added, that 
ſo alſo it was for arreſting a man as he was going to church, 
to diſgrace him, Cro. Car. 602, 1 Mad. 56. 

Proceſs] A libel was exhibited in the ſpiritual court of 
Durham againſt a, woman for incontinence, and the cita- 
tion was fixed upon the church door on a ſunday, accord- 
ing to cuſtom ; upon which it was urged as the opinion of 
civilians, that ſuch citation was ſufficient without a per- 
ſonal ſerving, and that this had been the conſtant practice 
both before and ſince this ſtatute : and Holt chief juſtice 
faid, if the eccleſiaſtical law was and had always been to 
ſerve this proceſs on a ſunday (in which reſpect it was 
different from temporal proceſs, which may be as well 
ſerved on any other day), that then it did not ſeem to be 
the intent of this ſtatute, to take away the ſerving it 
in that manner; which is only meant of proceſfes' that 
may as well be executed at any other time. - 5 Med. 449. 
2 Salk, 625. (0 


pt 
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0) If ſunday be the laſt of the four days allowed to plead 
in abatement, the defendant may file ſuch plea on the fifth 
day. 3 T. Rep. 642. So if a plea be demanded on a ſaturday, 

defendant has twenty-four hours to plead, excluſive of the 
. whole of ſunday. 4 T. Rep. 557. And if exception be taken 
to bail, in which caſe four days are allowed to perfect bail 
the firſt exeluſive and the laſt incluſive); if the exception be 
taken on a wedteſday, ſunday being no day, an attachment 
cannot regularly iſſue againſt the ſheriff till the tueſday fol- 
lowing. 2 H. BI. 35. It a man be arreſted on a ſunday, he may 
be diſcharged out of cuſtody by applying to the courts of law; 
bat being ooce in lawful cuſtody, if he eſcape without the pri- 
pry of cbs eriff, he may be rezahen at any time, 5 T. Rep. 25. 


See alſo urch, X. 1.) Writs which are returnable on 
ſunday, muſt be executed at lateſt the ſaturday before. 2 H. 
AI. 29, | | 
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 » Except in caſes of treaſon, feliny, or breach of the peace] 
But bythe 5 An. c. 9. a judge's warrant for apprehending 


a perſon eſcaped out of the king's bench or fleet priſon, 
may be executed on the Lord's day. ſ. 3. 

Braach of the peace) A juſtice of the peace made a war- 
rant to a conſtable, to take another perſon to find ſureties 
for the good behaviour, The conſtable executed the war. 
rant on a ſunday: and he was juſtified by the court; who 
reſolved, that a warrant for the good behaviour is a warrant 
for the peace and more, and that this ſtatute is to be fa- 
vourably interpreted for the peace. Raym. 250. 


7. By the ſame ſtatute, V any perſon which Hall travel! 


upon the Lord's day, ſhall be then robbed; no hundred, or the 
inhabitants thereof, ſhall be charged with or anſwerable for any 
robbery ſo committed; but the perſon fo robbed ſhall be barred 
from bringing any action for the ſaid robbery. Neverthel:ſ;, 
the inhabitants of the counties and hundreds (after notice of 
any ſuch robbery to them or ſome of them given, or aſter hut 
and cry for the ſame to be brought) ſhall mate freſh ſuit after 
the offenders ; on pain of forfeiting to the king as much monty 
as might have been recovered againſt the hundred by the party 
rebbed, if this law had not been made, 1. 5. 

If any perſon &c,] This clauſe was probably inſerted, 
with reference to a judgment given in the court of king's 
bench, MH. 16 J. in the caſe betneen Maite and the 
hundred of Stoke ; where the queſtion was, whether one 
being robbed upon the ſunday morning in time of divine 
ſervice, and making hue and cry, and the hundred not 
producing any of the robbers, the ſaid hundred ſhould be 
chargeable by the ſtatute? And this queſtion was twice 
argued at the bar on both ſides; and the juſtices delivering 
their opinions ſeriatim, becauſe it was a leading caſe in 
this point, and had never before been queſtioned, Croke, 
Daderidge, and Haughton held that the hundred was charge- 
able; but Mountague chief juſtice held the contrary, for 
this among other reaſons, becauſe the law appoints that 
men {ſhould be at divine ſervice on ſunday, and as it is at 
the peril of thoſe who will travel upon ſundays, if they be 
robbed. However, judgment was given otherwiſe z and,it 
appears not by the report, what the particular occaſion was, 
to travel on the ſunday. Cro. Fa. 496. Gibſ. 239, 

Which ſhall travel upon the Lord's day] M. 7 G. Teſhmaker 
againſt the hundred of Edmington. The plaintiff lived a 
mile from the church, and going thither with his lady in 
his coach upon a ſunday, was robbed; and brought his 
action againſt the hundred, and recovered; for the ſtatute 

extends 


Lord's day. 


extends only to the caſe of travelling: but Pratt chief juſ- 
tice (aid, if they had been going to make viſits, it might 
6 have been otherwiſe. Str. 406. (z) | 


Lord's ſupper, 


n the adminiſtring of this ſacrament to ſick 
perſons :_ ſee title Sick. | 
[And concerning the taking of the ſacrament before 
election into any office of magiſtracy, or place relating to 
the government of any corporation : ſee title Dillenters, 
J. 4. N 
1. abs. There ſhall none be admitted to the holy Who fhall or 
communion, until ſuch time as he be confirmed, or be hal nor be ad. 
ready and deſirous to be confirmed. holy ——.— 
Peccham. None fhall give the communion to the pariſhioner nion. 
of another prieſt, without his maniſeſi licence: which ordinance 
nevertheleſs ſhall not extend to travellers, nor to perſons in dau- 
ger, nor to caſes of neceſſity. Lind. 233. | 
2 For travellers are pariſhioners of every pa- 
rin. 1g. 
Per ſons in danger] That is, in danger of death. Id. 
And by Can. 28. The churchwardens or queſtmen and 
their aſſiſtants ſhall mark, as well as the miniſter, whether 
any ſtrangers come often and commonly from other pariſhes 
to their church, and ſhall ſhew their miniſter of them, leſt 
perhaps they be admitted to the Lord's table amongſt others; 
which they ſhall forbid; and remit ſuch home to their own 
pariſh churches and miniſters, there to receive the commu- 
nion with the reſt of their own neighbours, 
Rubr, And if any be an open and notorious evil liver, 
of have done any wrong to his neighbours by word or deed, 
ſo that the congregation be thereby offended ; the cu- 
rate, having knowledge thereof, ſhall call him and advertiſe 
him, that in any wiſe he preſume not to come to the Lord's 
table, until he hath openly declared himſelf to have truly 
repented, and amended his former naughty life; that the 
congregation may thereby be ſatisfied, which before were 


1 


n 
* 


(2) In which opinion the court of common pleas afterwards 
concurred, Com. 345+ | 
| Ee 4 offended ; 
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offended ; and that he hath recompenſed the parties to 


| whom be hath done wrong; or at leaſt declate himſelf 


to be in full purpoſe ſo to do, as ſoon as he conveniently 
may. 

Rubr. The ſame order ſhall the curate uſe with thoſe 
betwixt whom he perceiveth malice and hatred to reign ; 
not ſuffering them to be partakers of the Lord's table, 
until he know them to be reconciled. And if one of the 


parties ſo at variance be content to forgive, from the bot. 


tom of his heart, all that the other hath treſpaſſed againſt 
him, and to make amends for that he himſelf hath offend. 
ed, and the other party will not be perſuaded to a godly 
unity, but remain till in his frowardneſs and malice; the 
miniſter in that caſe ought to admit the penitent perſon to 
the holy communion, and not him that is obſtinate. Pro- 
vided, that every miniſter ſo repelling any, as is ſpecified 
in this or the next preceding paragraph of this rubrick, 
ſhall be obliged to give an account of the ſame to the ordi- 
nary, Within fourteen days after at the fartheſt. And the 
ordinary ſhall proceed againſt the offending perſon accord- 
ing to the canon, 15 

By Can. 26. No miniſter ſhall in any wiſe admit to the 
receiving of the holy communion, any of his cure or flock, 
which be openly known to live in fin notorious without 
repentance ; nor any who have maliciouſly and openly con- 
tended with their, neighbours ; nor any churchwardens or 
ſidemen who refuſe or negle& to make preſentment of of- 
fences according to their oaths. | 

By Can. 27. No miniſter, when he celebrateth the 
communion, ſhall wittingly adminiſter the ſame to any but 
to ſuch as kneel, under pain of ſuſpenſion ; nor, under the 
like pain, to any that refuſe to be preſent at publick prayers, 
according to the orders of the church of England; nor to 
any that are common and notorious depravers of the book 
of common prayer and adminiſtration of the ſacraments, 
and of the orders rites and ceremonies therein preſcribed; 
or of any thing that is contained in any of the 39 articles; 
or of any thing contained in the book of ordering priefts 
and biſhops; or to any that have ſpoken againſt and de- 
praved his majeſty's ſovereign authority in cauſes ecclefiaf- 
tical ; except every ſuch perſon ſhall firſt acknowledge to 


the miniſter before the churchwardens, his repentance for 


the ſathe, and promiſe by word (if he cangot write) that 


| he will do ſo no more; and except (if he can write) he 


ſhall fuſt do the ſame under his hand- writing, to be deli- 
vered to the miniſter, and by him ſent to the Biſhop of * 
| | 2 diloceſe, 
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dioceſe, or ordinary of the place, Provided, that every 
miniſter ſo repelling any (as is ſpecified either in this, or in 
the next preceding conſtitution) ſhall upon complaint, or 
being required by the ordinary, fignify the cauſe thereof 
unto him, and therein obey his order and direction. 

By Can. 109. If any offend their brethren, either by 
adultery, whoredom, inceſt, or drunkenneſs, or by ſwear- 
ing, ribaldry, uſury, or any other uncleanneſs, or wicked- 
neſs of life; ſuch notorious offenders ſhall not be admitted 
to the holy communion, till they be reformed. 

2. Can. 71. No minifter ſhall adminifter the holy com - wot to be admi. 
munion in any private houſe ; except it be in times of ne- niſtered in pri- 
| ceſſity, when any being either ſo impotent as he canttot go * 
| to the church, or very dangerouſly ſick, are deſirous to be 
partakers of the holy ſacrament : upon pain of ſuſpenſion 

for the firſt offence, and excommunication for the ſecond, 

Provided, that houſes are here reputed for private houſes, 

wherein are no chapels dedicated and allowed by the ec- 

cleſiaſtical laws of this realm. And provided alſo, under 

the pains before expreſſed, that no chaplains do adminiſter 

the communion in any other places, but in the chapels of 

the ſaid houſes ; and that alſo they do the ſame very ſel- 

dom upon ſundays and holidays: ſo that both the lords and 

maſters of the ſaid houſes, and their families, ſhall at other 

times reſort to their own pariſh churches, and there receive 

the holy communion at the leaſt once every year. 

3. Can. 22. We do require every miniſter to give Notice to be. 

warning to his pariſhioners publickly in the church at . the 
morning prayer, the ſunday before every time of his ad- nion. 
miniſtring that holy ſacrament, for their better prepara- 
tion of themſelves : which ſaid warning we enjoin the ſaid 
pariſhioners to accept and obey, under the penalty and 
danger of the law. 

And by the rubrich; The miniſter ſhall always give 
warning for the celebration of the holy communion, upon 
the ſunday, or ſome holiday immediately preceding. 

4. Rubr, So many as intend to be partakers of the holy Names to be 
communion, ſhall ſignify their names to the curate, at leaſt fun in the day 
ſome time the day before. | | 

Z. 13 Car. 2. An action upon the caſe was brought 
ꝛgainſt a miniſter for refuſing the ſacrament to another, 
and the jury found for the plaintiff, and gave damages. 

And it was moved in arreſt of judgment, among other 
things, that the party had not ſet forth in his declaration, 
that he gave notice according to the ſtatute ; nor that he 


was a pariſhioner of that pariſh; without which the * 
| | nifter 


— 
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nifter might not admit him by the laws of the church, 
But theſe points appear not to have come under conficea. 
tion, becauſe another exception was of itſelf adjudged to 
be fatal, viz. That the plaintiff declared for not admini- 
ſtring two ſundays, and had not ſet forth that in the ſecond 
inſtance he deſired the miniſter to do it, and yet intire da- 
mages had been given for both. 1 Sid. 34. 
What number 5. Rubr. There ſhall be no celebration of the Lord's 
is requiſite for ſupper, except there be a convenient number to commy- 
communicatiPs* nicate with the prieſt, according to his diſcretion, 

p And if chere be not above twenty perſons in the parih 
of diſcretion to receive the communion ; yet there ſhall be 
no cymmunion, except four (or three at the leaſt) commu- 
nicate with the prieſt, 4 

And in cathedral and collegiate churches and colleges, 
where there are many prieſts and deacons, they ſhall all te- 
ceive the communion with the prieſt every ſunday at the 
leaſt, except they have reaſonable cauſe to the contrary, 

Acton 6. Can. 82, Whereas we have no doubt, but that in 
table. all churches convenient and decent tables are provided and 
placed, for the celebration of the holy communion; ve 
appoint that the ſame tables ſhall from time to time be kept 
and repaired in ſufficient and ſeemly manner, and covered 
in time of divine ſervice with a carpet of ſilk or other de- 
cent ſtuff, thought meet by the ordinary of the place, if 
any queſtion be made of it, and with a fair linen cloth at 
the time of the miniſtration as becometh that table ; and 
ſo ſtand, ſaving when the boly communion is to be admi- 
niſtred, at which time the ſame ſhall be placed in fo good 
ſort within the church or chancel, as thereby the miniſter 
may be more conveniently heard of the communicants in 
his prayer and miniſtration, and the communicants alſo 
more conveniently and in more number may communicate 
with the ſaid miniſter, 
Bread and wine 7. By Can. 20, The churchwardens, againſt the time 
to be provided. of every communion, ſhall at the charge of tbe pariſh, with 
the advice and direction of the miniſter, provide a ſufficient 
quantity of fine white bread, and of good and wholeſome 
wine, for the number of communicants that ſhall receive 
there; which wine ſhall be brought to the communien 
table, in a clean and ſweet ſtanding pot or ſtoop of pewter, 
if not of purer metal, 
And by the rubrick: The bread and wine for the com- 
munion ſhall be provided by the curate and churchwardens 
at the charges of the pariſh, 
0 


Ia the caſe of Franilyn and the maſter and brethren of 
g. Croſs: T. 1721. Altho' by the endowment the vicar 
was to find the ſacrament wine; yet the court were of opi- 


nion it ſhould be found by the pariſhioners, according to 


the canon. Bunb. 79.——lt had been better to have ſaid, 
according to the rubrick ; which is eltabliſhcd by act of par- 
lament. . 

And to take away all occaſion of diſſention and ſuperſti- 
tion, which any perſon hath or might have concerning the 
bread and wine; it ſhall ſuffice that the bread be ſuch as is 
uſual to be eaten, but the beſt and pureſt wheat bread that 
conveniently may be gotten, 
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8. In the rubrich in the communion ſervice of the 2 Kd. 6. Offertory. 


it was ordained, that“ whyles the clearkes do ſyng the of- 
« fertory, ſo many as are diſpoſed, ſhall offer to the poore 
« mennes boxe, every one according to his habilitie and 
* charitable mynde.” | 

And by the preſent rubrick : Whilſt the ſentences of the 
offertory are in reading, the deacons, churchwardens, or 
other fit perſon appou:ted for that purpoſe, ſhall receive 
the alms for the poor, and other devotions of the people, 
jo a decent baſin to be provided by the pariſh for that pur- 
poſe, and reverently bring it to the prieſt, who ſhall hum- 
bly preſent and place it upon the holy table, 

And after divine ſervice is ended, the money given at the 
offertory ſhall be diſpoſed of to ſuch pious and charitable 
uſes, as the miniſter and churchwardens ſhall think fit; 
wherein if they diſagree, it ſhall be diſpoſed of as the or- 


dinary ſhall! appoint, 


9. Rubr. Such ornaments of the church, and of the Habit of the 
miniſters thereof, at all times of their miniſtration, ſhall miniſter officiat» 


be retained and be in uſe, as were in the church of Eng- 
land by the authority of parliament in the ſecond year of 
the reign of king Edward the ſixth. 

And by the rubrick of the 2 Ed 6. it is ordained, that 
upon the day and at the time appointed for the miniſtratiqn 
of the holy communion, the prieſt that ſhall execute the 
holy miniſtry ſhall put upon him the veſture appointed for 
that miniſtration, that is to ſay, a white albe plain, with a 
veſtment or cope: and where there be many prieſts or dea- 
cons, there ſo many ſhall be ready to help the prieſt in the 
miniſtration, as ſhall be requiſite; and ſhall have upon 
them likewiſe the veſtures appointed for their miniſtry, that 
is to ſay, albes with tunacles. 

And. whenſoever the biſhop ſhall celebrate the holy com- 


nunion in the church, or execute any other publick miniſ- 
| tration; 
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tration; he ſhall have upon bim, beſides bis rochet, 


ſurplice or albe, and a cope or veſttment, and alſo hi 


Poſture of the 
communicants. 


Communion in 
both kinds. 


paſtoral ſtaff in his hand, or elſe born or holden by his 


chaplain. 
Con ſecraiion. 


10. Art. 28. Tranſubſtantiation (or the change of the 
ſubſtance of bread and wine) in the ſupper of the Lord 
cannot be proved by holy writ; but it is repugnant to 
the plain words of ſcripture, overthroweth the nature 
of a ſacrament, and hath given occaſion to many ſuper. 
ſtitions. | | 

And by the ſtatute of the 25 C. 2. c. 2. the declaritiön 
required as a qualification for offices is 'as follows: 4 
% A. B. do declare, that there is not any tranſubſtantiation 
« in the ſacrament of the Lord's ſupper, or in the elements 
„ of bread and wine, at or after the conſecration therecf 
„ by any perſon whatſoever.” 

11. By Can. 27. No miniſter, when he celebrateth the 
communion, ſhall wittingly adminiſter the ſame to any but 
to ſuch as kneel 3 under pain of ſuſpenſion. 

And by the rabriet at the end of the communion office: 
Whereas it is ordained in this office for the adminiſtration 
of the Lord's ſupper, that the communicants ſhould te- 
ceive the ſame kneeling (which order is well meant for a 
fignification of our humble and gratefyl acknowledgment 
of the benefits of Chriſt thetein given to all worthy fe- 
ceivers, and for the avoiding of ſuch profanation and dil 
order in the holy communion as might otherwiſe enſue,) 
yet leſt the ſame kneeling ſhould by any perſons, either out 
of ignorance and infirmity, or out of malice and obſtinacy 
be miſconſtrued and depraved; it is here declared, that 
thereby no adoration is intended, or ought to be done, 
either unto the ſacramental bread and wine there bodily 
received, or unto any corporal preſence of Chriſt's natural 
fleſh and blood; for the ſacramental bread and wine remain 
ſtill in their very natural ſubſtances, and therefore may not 
be adored (for that were ' idolatry, to be abhorred of all 
faithful chriſtians) ; and the natural body and blood of our 
faviour Chrift are in heaven, and not here; it being againlt 
the truth of Chriſt's natural body, to be at one time in 
more places than one. | | 

12. Art. 30. The cup of the Lord is not to be denied 
to the lay people; for beth the parts of the Lord's facra- 
ment, by Chriſt's ordinance and commandment, ought to 
be miniſtred to all chriſtian men alike. 


1 Aud by the ſtatute of the 1 Ed. 6. c. i. Foraſchuch as 
it is more agreeable to the firlt inſtitution of the (aid faerl- 


ment, 


5 
Kordes ſupper. 
and more conformable to the common uſe and prac- 
tice of the apoſtles and of the primitive church for above 
00 years after. Chriſt's aſcenſion, that the-ſame ſhould be 
adminiſtred under both the kinds of bread and wine, than: 
under the farm of bread only ; and alſo. it is more agree able 
to the firſt inſtitution of Cbriſt, and to the uſage of the 
apoſtles and the primitive church, that the people ſhould 
receive; the, ſame. with the prieſt, than that the prieſt ſhould 
receive it alone: it is therefore enacted, that the ſaid moſt 
ſacrament be commonly. delivered and miniſtsed 
»2ta the people, under both the kinds, that is. to ſay, of- 
bread--and wine, except neceſſity otherwiſe require, - And 
alſo that the prieſt which ſhall;mioiſter the ſame, ſhalt at 
the leaſt one. 42 before, exhort all perſons which ſhall be 
preſent, likewiſe to reſort and prepare themſelves to receive 
the ame. And when the day prefixed cometh, after a 
odly exhortation by the - miniſter made (wherein ſhall be 
thes,cxpreſied the benefit and comfort promiſed to them 
which worthil receive the holy ſacrament, and danger 
and indig nation of God threatned to them which ſhall 
preſume. to receive the ſame unworthily, to the end that 
y man may try and examine his own conſcience before 
be dal receive the ſame) the ſaid miniſter ſhall not with 
out a lawful. cauſe: deny the ſame to any perſon that will 
deroutly and humhly deſire it. Not condemniag 
hereby, the uſage of any church out of the king's domi- 
nions.. 1. 7 | 


13. Rubr. If any of the bread and wine remain un- lead and wine 
conſecrated, the curate ſhall have it to his own uſe; but remaining, 


if any remain, of that which was conſecrated, it ſhall not 
be carried out of the church. but the prieſt, and ſuch other 
of the communicants as he ſhall then call unto him, ſhall 
—— y after the bleſſing, reverently eat and drink che 


: 


14. By a conſtitution of archbiſhop Langton, it is en - Oblations due 
jained,; that no ſacrament of the church ſhall be denied taany to the miniſter, 


one, upon the account of any ſum of money but if any tbing 
hath been accuſlomed to be given by the pious devotion-of be 


faithful, juſlice ſhall be done. thereupon 10 the churches ly the 


ordinary of the place afterwards. Lind. 278. 
Upan the. account of any. ſum. of money] Uſed. to be paid 
2 taken in the adminiſtration of any of the ſacraments. 


Hath been. accutamed to be given] That is, of old, and 
for ſo long time as will create a preſcription,. altho' at fitſt 
given voluntarily; for they who have paid lo long, are 


preſumed 
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How often in 
the year to be 


ademiniſtred, 
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preſumed at firſt to have bound themſelves voluntarily therg. 
unto. © 1d. | | 

And by the rubrick : Yearly at eaſter, every pariſhioner 
ſhall reckon with the parſon vicar or curate, or his or 
their deputy or deputies; and pay to them or him all ec. 
cleſiaſtical duties, accuſtomably due then and at that time 
to be paid. 

15. By the ancient canon law, every layman (not prohi. 
bited-by crimes of a heinous nature) was required to com- 
municate at leaſt thrice in the year, namely, at eaſter, 
whitſuntide, and chriſtmas; and the ſecular clergy: not 
communicating at thoſe times, were not to be reckoned 
amongſt catholicks. - Gib/. 387. 

And by the rubrick in the book of common prayer; every 
pariſhioner ſhall communicate at the leaſt three times in the 
year, of which eaſter to be one. Ba! 

And by Can. 21. In every pariſh church and chapel 
where ſacraments are to be adminiſtred, the holy commu- 
nion ſhall be adminiftred by the parſon vicar or miniſter, ſo 
often, and at ſuch times, as every pariſhioner may commu: 
nicate at the leaſt thrice in the year, wheteof the feaſt of 


| eaſter to be one: according as they are appointed by the 


book of common prayer. | * | 

And the churchwardens or queſſ men, and their aſſiſtantz, 
ſhall mark (as well as the minifter) - whether all and 
every of the pariſhioners come fo often every-year to the 
holy communion, as the Jaws and conſtitutions do require,” 


Can. 28. 


And ſhall yearly within forty days after eaſter exhibit to 
the biſhop or his chancellor, the names and ſurnames of all 
the pariſhioners as well men as women, which being of 
the age of ſixteen years received not the communion at 
eaſter before. Can. 112. | | 

By Can. 24. All deans, wardens, maſters or heads of 
cathedral and collegiate churches, prebendaries, canons, 
vicats, petty canons, ſinging men, and all others of the 
foundation, ſhall receive the communion four times yearly 
at the leaſt | 1 | 

And by Can. 23. In all colleges and halls within both 
the univerſities, the maſters and fellows, ſuch eſpecially 
as have any pupils, ſhall be careful that all their ſaid pu- 
pils, and the reſt that remain among them, do diligently 
frequent publick ſervice and ſermons, and receive the holy 
communion, which we ordain to be adminiftred in all 
ſuch colleges and halls, the firſt and ſecond ſunday of every' 


month; requiring all the ſaid maſters fellows and W 


7 « 
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Lord's ſupper. 
zod all the reſt of the ſtudents, officers, and all other the 
ſervants there, ſo to be ordered, that every one of them 
ſhall communicate four times in the year at the leaſt, 


kneeling reverently and decently upon their knees, ac- 
cording to the order of the communion book preſcribed in 


that behalf. , 


£31 


16. By the 1 Ed. 6. c. 1. Whoſoever ſhall deprave de- Penalty of de- 
ſpiſe or contemn the moſt bleſſed ſacrament» of the body “zes cbe bo- 


and blood of our Saviour Jeſus Chriſt, commonly call 
the ſacrament of the altar, and in ſcripture the ſupper and 
able of the Lord, the communion and partaking of the 
body and blood of Chriſt, ia contempt thereof, by any 
contemptuous words, or by any words of depraving de- 
ſpiſing or reviling, or whoſoever ſhall adviſedly in any 
other wiſe contemn deſpiſe or revile the ſaid moſt bleſſed 
ſacrament, contrary to the effects and declaration above- 
faid ; (hall ſuffer impriſonment of his body, and make 
fine and ranſom at the king's will. And the juſtices of 
the peace, or three of them at leaſt, whereof one to be 
of the quorum, . ſhall have power to take information and 
accuſation by the oaths of two witneſſes ; and after ſuch 
accuſation or information ſo had, to inquire by the oaths 
of twelve men, in every their four quarter ſeſſions yearly 
to be holden, of all and ſingular ſuch accuſations or infor- 
mations to be had or made of any the offences aforeſaid ; 
and upon every ſuch accuſation and information, the of- 


fender ſhall be inquired of and indicted before the ſaid 


juſtices, or three of them as afor:ſaid, of the ſaid con- 
tempts and offences, by the verdi& of twelve men, if the 
matter of the ſaid accuſation and information ſhall ſeem to 
the ſaid jury good and true. ſ. 1. 

And the faid juſtices, or three of them as aforeſaid, be- 
fore whom any ſuch preſentment information and accuſa- 
tion half be made, ſhall examine the accu ers what other 
witneſſes wete by and preſent at the time of the commit- 


ting the offence, and how many others than the accuſers 


have knowledge thereof ; and ſhall have power by their 
diſcretion, to bind by recognizance as well the ſaid ac- 
cuſers," as all ſuch other perſons whom, the ſaid accuſers 
{hall declare to have knowledge of the offences by them 
preſented and informed, every of them in 51 to the king 


to appear before the ſaid juſtices before whom the offender 


ſhall be tried at the day of trial and deliverance of ſuch 
offender. ſ. 2. N 
And the ſaid juſtices, or three of them as aſoreſaid, 


ſhall have power to make proce's againſt every perſon ſo 
48 indicted, 


15 ly commu nion. 
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indicted, by two capias's and an exigent and by capias yt. 
Iagatum into all the places within this realm; and upon the 
ance of the offender, to determine the offences afore. 


appear 
ſaid: and the ſaid juſtices, or three of them as aforeſaid, 


ſhall bave- power to let any ſuch perſon ſo indicted, upon 
ſufficient ſureties by their diſcretion, to bail for' their ap. 
pegrance to be tried. ſ. 3. 

Provided, that the ſaid juſtices at their quarter ſeffiony 
where any offender ſhall be or ſtand indicted of any of the 


ſaid: offences ſhall direct a wrrit in the king's name to the 


biſhop of the dioceſe wherein the offence is ſuppoſed to be 
committed, willing and requiring the ſaid biſhop to be in 
his bon perſon, or by his chancellor, or other his ſufficient 
deputy learned, at the quarter ſeſſions in the ſaid county to 
be holden, when and where the ſaid offender ſhall be xr. 
raigned and tied, appointing to them in the ſaid writ the 
and place of the ſaid arraignment z which writ ſhall be 
of this form: The king, &c. to the biſnop of 
„ greeting. We command you, that you, your chancel. 
„ lor, or other your deputy ſufficiently leatned, be with 
«' our juſtices aſſigned to keep the peace within our county 
„% of ſuch asday, at our ſeſſion then and there to 
% be holden, to give counſel and adviſement- to the ſame 
our juſtices aſſigned to keep the peace as aforeſaid, upon 
6% the-arraignment and delivery of the offenders, againſt 
«the form of the ſtatute concerning the holy ſacrament of 
© thealtar.” ſ. 4. 

Provided, that no perſon ſhall be indicted for any the 
ſaid” offences, bat within three months nent after the of- 
ſence committed. ſ. 5. | 

And in all trials for ſuch offences before the ſaid juſ- 
tices, the perſon complained of and arraigned ſhall be 
admitted to purge or try his innocency, by as many or 
more witneſſes in number, and of as good honeſty and 
credence, as the Wr de wien depoſed againſt him. 
ſ⸗. - 

oa ain i7. Rubr.” Upon the ſundayv and other holidays (if there 
there is n com- be no communion ) ſhall be ſaid all that ĩs appointed at the 
munion. communion, until the end of the general prayer for the 
| whole ſtate of Chriſt's chureh millitant here in earth, to- 
gether with one or more oſ the collect there following: 

concluding with the bleffing. 


a 
— 


Mahometans, 


Mahometans. 


ME Hawkins ſays, it ſeems to be agreed to be a good 
exception to a witneſs, that he is an infidel : that 
is, that he believes neither the old nor new teſtament to 
be the word of God, on one of which our laws require the 
oath ſhould be adminiſtered. 2 Haw, 434. 
Nevertheleſs, inndels in fome Caſes have been admitted 
to give evidence, AUS | 
Thus io the caſe of Onichund and Barker, in the court 

of chancery, a Mahometan was ſworn upon the Koran. 
2 Eq. Caf. Abr. 397. we 

And AH. 12 G. 2. At the council, Dec. 9, 1738. Pre- 
ſent the two chief juſtices. On a complaint of Jaceb Fa- 
china againſt general Sabine, as governor of Gibraltar ; 
Ald. raman Ben M.n/o, a Moor, was produced as 4 witneſs, 
and ſworn upon the Koran. Str. 1104. 


Markets. See Churth: 


Marriage. 


C ONCERNING marrying again, the former huſ- 
band or wife being living; ſee Tit. Polygamy. 

Concerning 2 man marrying a ſecond wite, the former 
wife being dead; or martying a widow; ſee Tit. Bi- 
gamy. 

Hoving firſt premiſed, that the ſtatute of the 26 C. 2. 
cb. 33. which will often occur in the following ſections, 
doth not extend to the marriages of the royal family; nor 
to Scotland ; nor to any marriages amongſt the people call- 
ed quakers, or amongſt perſons profeſling the jewiſh reli- 
gion, where both the parties are quakers or jews reſpec- 
tively; nor to any martiages beyond the Teas. f. 17, 18. 

will treat of the matters contained under this title in the 
following order ; nd. | | 


I. Who may marry. 


It. of marriage contracts. 
III. Of banns. 


Vol. II. Ff IV. Of 
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IV. Of licence. 1 | 

V. When and where to be ſelemnized ; and therein 
of clandeſtine marriages. 

VI. Form of ſolemnization. 

VII. Fee for marriage. 

VIII. Regiſter of marriage. 

IX. Certificate of marriage. 

X. Trial of marriage. 

XI. Divorce. 

XII. Alimony. 

XIII. Elopement. 


- 


2 I. bo may marry. 
1. E DM. Mere there is not the conſent of bath parties, 


it is no marriage. Therefore they who give girls unto 
boys in their infancy, do nothing; unleſs both parties ſhall con- 
ſent after they come to the age of diſcretion. Therefore we du 
prohibit, that from henceferth no perſens, inhibemus ne de ce- 
tero aliqui, &c. Hall be joined together, where both or either 
of the parties ſhall not have arrived to the age appointed by the 
laws and canons ; unleſs ſuch conjunction ſhall. be diſpenſed 
withal, in cafes of neceſſity, for the public welfare, Lind, 
272. 


the decretals (a), and was from thence transferred into the 
body of the Engliſh laws, in the council at Weſtminſter, in 
the gear 1175. Gib. 415. 

Cirdi unto boys in their infancy] That is under the age of 
ſeven years.  Lindw, 272. 

Do nothing] That is, as to the bond of matrimony : nor 
even as to eſpouſals, unleſs after the ſeventh year it ſhall 
appear, either by word or deed, that they continue in the 
ſame mind: for then, from ſuch willingneſs or conſent, 
eſpoulals do begin between them. For if after the ſeventh 
year compleat, both parties do continue in the ſame ghd, 
this is ſufficient as to eſpouſals. Lindw. 272. | 

| Unleſs both parties fhall conſent after they come to years of 
d:iſcretim] The time of agreement or diſagreement, when 


— a. 0 - — 


r 
— — —— 


(a) See C. zo. 2; 2. and &. 4. 2.72. 


| they 


IWhere there is not, &fc.] This conſtitution is taken out of 


Marriage. 


they marry within the marriageable years, is for the woman 
at twelve or after, and for the man at fourteen or after; 
and there needs no new marriage, if they then agree. 
But diſagree they cannot before the ſaid ages; and then 
they may diſagree, and marry again to others without any 
divorce: and if they once after give conſent, they can 
never diſagree afterwards, If a man of the age of fourteen 
marry a woman of the age of ten, at her age of twelve 
he may as well diſagree as ſhe may, though he were at 
the age of conſent; becauſe in contracts of matrimony, 
either both muſt be bound, or equal election or diſagtee- 
ment given to both: and ſo on the contrary, if the 
woman be of the age of conſent, and the man under. 
1 1nfl. 79. 

Age determined by the laws and canons] Which, as to 
eſpouſals (as bath been ſaid) is the age of ſeven years, 
when infancy endeth, both in the one party and in the 
other; and which, as to finiſhing the contract, is the 
age of twelve in the woman, and of fourteen in the man. 
Lindw. 272. (6) 

By the laws of this realm, if a woman during her mi- 
notity be married to a man ſeiſed of lands or tenements, 
in fee ſimple or fee tail, by purchaſe or deſcent, ſhe ſhall 
be endowed of the third part of ſuch lands and tenements, 
ſo that ſhe have accompliſhed the age of nine years at her 
huſband's death. Stoinb. Matr. Con. ſ. 7. 

In caſes of neceſſity] Of which neceſlity the dioceſan, 
without whoſe licence they ought not to contract matri- 
mony, ſhall be the judge. Linaw. 272. 

For the public welfare) As where two princes conclude 
a peace, and for the more aſſured confirmation thereof, 


match their children in marriage : this marriage the laws. 


do tolerate as lawful, being made upon ſuch urgent cauſe, 
although otherwiſe for divers wants the ſame were unlaw- 


ful. Swinb, ſ. 7. 


7 ů —— 


0) In this reſpe& the canon and civil law agree. A pri- 
nor dio ætatis ſpenſalia effici poſſunt, /i modo id fieri ab utraque 
perſona intelligatur, id eft, fi non fint minores quam ſeptem annis. 
Dig. 23. 1. 14. Juſtinian, in defniog who may contract ma- 
tr:mony, requires that the parties be ma/culi quidem puberes ; 
femin« autem viri potentes ; 1nſt. 1. 10. having before declared 
/emine poſt impletos duodecim annos omninieds pubeſerre j udican- 
tur, et mares poſt exceſum quatuordecim, annorum puberes  exiſti- 
nentur. Cod. 5. 60. 3+ 


Ff 2 And 
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Marriage. 
And by the 26 C. 2. c. 33. which layeth ſundry te. 


ſtraints upon marriages, the marriages (as hath been ſaid) 
of the royal family are excepted. ſ. 17. (c) 


Conſent of pa- 2. Marriages that are made contrary to the conſent df 


rents or guar- 


dians. 


patents, are pronounced to be invalid both by the canon 
and civil law; and the church did ſometimes anathematize 
ſuch as married without the conſent of parents. But 
yet when ſons and daughters arrive at a competent age, 
and are endowed with the uſe of ſtrong reaſon, they may 
of themſelves contract marriage without this conſent ; for 
it is reaſonable that children ſhould be left at liberty in 
nothing more than in marriage, becauſe their future hap. 
pineſs in this life depends upon it. By the civil law in- 
deed, an emancipated ſon might have contracted marriage 
without his father's conſent : but a ſon, under the Sin. 
of his father, could not do it without his father's appro- 
bation. And as children owe, a reverential obedience to 
their parents, fons at this day under twenty-five years of 
age, and daughters under twenty, are, in Holland and 
other countties governed by the civil law, forbidden to 
marry without their parents conſent, But if they ex- 
ceed the ſaid reſpective ages, the bare diſſent of parents, 
without a ſufficient cauſe, is not a legal impediment to 
hinde ithem from contracting marriage. Al. Par. 362. (a) 
| 1 ut 


— — * 


\ 

(c) But by the 12G. z. c 11. No deſcendant, of his late 
majeſty Geo, II. (other than the iſſue of princeſſes married 
or who may marry into foreign families) ſhall be capable of 
contracting matrimony without the previous conſent of his 
majeſty, his heirs, &c. ſignified under the great ſeal, declared 
in council, and entered in the privy-council books; and every 
marriage of any ſuch deſcendant, without ſuch conſent, ſhall 
be null and void. Bot in csſe any deſcendant of Geo. II. 
being above 25 years old, ſhall perſiſt to contract a marriage 
diſapproved of by his majeſty, ſuch deſcendant, after giving 
twelve months notice to the privy council, may contract ſuc 
marriage, and the ſame may be duly folemnized, without the 
previous conſent of his majeſty; and ſuch marriage ſhall be 
good 1 both houſes of parliament ſhall, before the ex- 
piration of the ſaid twelve months, declare their diſapproba- 
tion thereof, And perſons who ſhall wilfully ſolemnize, or 
aſſiſt at the celebration of ſuch marriage, without ſuch con- 
ſent, ſhall, on conviQtion, incur the penalties provided by the 
ſtatute of præmunire, 16 R. 2. * 
© (4) By the civil law, as fixed by the emperor Juſtinian, the 
previous conſent of thoſe parents in whoſe paterne/ * 
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But by the law of England, full age is when a perſon; 
either male or female, hath attained to the age of twenty- 
one years compleat, And accordingly, by the 26 G. 2, 
c. 33. it is enacted as follows; viz. All marriages ſalem- 
nized by licence where either of the parties, not being a wi- 
dnwer or widow, ſhall be under the age of twenty-one years, 
which ſhall be had without the conſent of the father of ſuch of 
the parties ſo under age (if then living) firſt had and obtained: 
or if dead, of the guardian or guardians of the perſon of the 
party fo under age, lawfully appointed, or one of them; andif 
ibere ſhall be no ſuch guardian, then of the mother, if living 
and unmarried ; or if there be no mot ber living and unmar- 
ried, then of a guardian or guardians of the perſon appointed 
by the court of chancery ſhall be void. ſ. 11. 


_— » 1 Rd 
* * 


the children were, was neceſſary to enable them to contract 
matrimony. The neceſſity of this conſent aroſe from two 
ſources; 1. from the general reverence due by children to pa- 
rents, which is a principle common to all nations: 2. from 
the nature and rights of that patria poteſtas, which was pecu- 
liar to the Roman ſyſtem of juriſprudence. Hence it is very 
properly ſaid in the Inſtitutes, that the conſent of parents, 
et civilis et naturalis ratio ſuadet. 1. 10. in proem. If the 
child was a female, by the contract of marriage ſhe paſſed 
from the power of her father or grandfather, to that of her 
huſband or his progenitor, The conſent of her parent, there- 
fore, was neceſſary to a meaſure which deprived him of ſo im- 
portant a right. Sons, indeed, remained ſubject to paternal 
power notwithſtanding their marriage ; but here again reaſons 
peculiar to the civil law r2ndered the conſent of the parent re- 
quiſite; for the law, at the ſame time that it gave power to the 
parent, beſtowed very important rights on the children, while 
they remained in that power, they being ui er neceſſarii beredes, 

It therefore conſidered it as a very great hardſhip co have ſuch - 
an heir impoſed on the head of the family againſt his conſent, 
Inft. 1. 11. 7. Dig. 4. 15. 12. $ 3. Theſe latter reaſons do not 
apply to the juriſptudence of thoſe nations who derive their ori- 
gin from the Germans, towhom this patria poteſtas was unknown, 
and with whom the marriage of children of either ſex operated 
as an emancipation from parental authority. See on this ſubject, 
Heineccius Elem. Jur. Germ. Lib. 1. + 164. 168. Sande 
Decir, Lib. 1. Tit. 7. Def. 5. & Vinnius ad 1nft. 1. 9. Any 
reſtraints, therefore, which have b-en laid upon marriage by 
them, have proceeded ſolely from a regard to the publick good, 
by preventing 'unwary youth from being inveigled into impro- 
per connections; and a defire to protect the internal peace of 
families, which muſt be ſeverely wounded by imprudent con» 
tracts of this nature. 


Ff 3 But 
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But whereas it may happen that the guardian or mother of 
any ſuch party to be married, being ſo under age as afore/aid, 
may be non compos mentts, or may be in parts beyond the ſeas, 
or may be induced unreaſonably and by undue matives to abuſe 
the trufl repoſed in them by refuſing their conſent ta a proper 
marriage: it is therefore enatted, that in caſe any ſuch guar- 
tian or mother, whoſe conſent is made neceſſary as afore/aid, 
Hall be non compos mentis, or beyond ſea, or withold his or ber 
ernſent to the marriage of any perſon, ſuch perſon deſirous to 
marry may apply by petition to the lord chancellor, who nay 
proceed upon ſuch petition in a ſummary wey ; and if the mar- 
riage propoſed ſhall on examination appear to be proper, he ſhall 
Judicially declare the ſame to be ſa, by an order of court; and 
ſuch order ſhall be as effefiual, as if ſuch guardian or mother 
had conſented. 1. 12. ; X 

And by Can. 62. No miniſter, upon pain of ſuſpenſion 
for three years ipſo facto, ſhall celebrate matrimony be- 
tween any perſons when bann are thrice aſked, and no lis 
cence in that reſpect neceſſary ; before the parents or go- 
vernor» of the parties to be married, being under the age 
of twenty and one years, ſhall either perſonally, or by 
ſufficient teſtimony, ſignify to him their conſents given to 
the ſaid marriage. | 
© Parſuant to which canon, about the year 1725, Mr, 
Bridgen, curate of Shoreditch, London, haying married a 
couple by banns publiſhed in that church, and they ap- 
pearing not to be of age, was articled againſt before the 
chancellor of London (Dr. Heachman), and had ſentence 
againlt him as being guilty of a breach» of the canon. 
Mr. Bridgen, being a man of character, ahd it appearing 
that he was impoſed epon ; the chancellor and bifhop o 
London were willing to have mitigated the penalty. But 
upon à conſuſtation at doctors commons, it was agreed, 
that the canon having fixed a penalty, without leaving 
any power in the judge to mitigate it; he could only be 
pronounced guilty of a breach of the canon, and muſt 
undergo the penalty of it, Mr. Bridgen appealed to the 
arches; where, after deliberation, the fentence was con- 
firmed, Then he petitioned the archbiſhop of Canterbury 
for a diſpenſation of the canon: but it was agreed by alt 
the civilians, that as the father of the young man had 
been at the expence of proſecuting, and Mr, Bridgen was 
convicted of a breach of the canon, he had a right to have 


7 puniſhment thereby directed to be inflicted, And 


r. Bridgen eould have no relief. But if there bad only 
been a necellary promoter, or an ex officio proceſs; they 
| W were 
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wers of opinian.it might be taken off diſeretionally, as no 
perſon could be injured by it, Kit 

And the late archdeacon Sharpe, in his viſitation 
charges, is of opinion, that it is the miniſter's duty to be 
himſelf aſſured of the age, or conſent of the parents of 
the parties, before he marries any couple even by banns; 
otherwiſe he will be guilty of a breach of the canon, 
291. | 
, But now by the ſtatute of the 26 C. 2. c. 33. No 
miniſter (olemnizing marriages between perſons, both or 
one of «hom ſhall be under the age of twenty-one years, 
after banos publiſhed, ſhall be puniſhable by eccleſiaſtical 
cenſure», for ſolemnizing ſuch marriages without conſent 
of parents or guardians, whoſe conſent js required by law, 
unleſs he ſhall have notice of the diſſent of ſuch parents 
or gu4rdians, And in caſe the parents or guardians or one 
of them, of either of the parties who ſhall be under the 
age of twenty-one years, ſhall openly and publickly de- 
clare or cauſe t6 be declared in the church or chapel where 
the banns ſhall be fo publiſhed, at the time of ſuch-publi- 
cation, his difſent to ſuch, marriage; ſuch publication of 
banns ſhall-be void. ſ. 3. | 


3. By the 25 H. 8. c. 22. (which Dr. Gib/en ſays is Leviticsl de- 
repeaied by the 28 H. 8. c. 7. /. 3. and by the 1 Mar. e-. 


a. c. 1. and which Mr. Cay takes notice of as repealed, 
but which Mr. Hawtins inſerts in his edition of the ſta - 
tutes, as being in force and unrepealed) it is enacted as 
follows : Since many inconveniencies have fallen by reaſon of 
marrying within the degre's of marriage protubited by God's 
laws, that is to ſay, the ſon to marry the mother or the flep- 
mother, the brother the fiſler, the father the /on's daughter or 
his daughter's daughter, or the ſon to marry the daughter of 
his father procreate and born by his /{epmother, or the ſan to 
marry his aunt being his father's or mother's ſiſter, or ta marry 
his unle's wife, or the father to marry his ſon's wife, or the 
brother to marry his brather's wife, or any man to marry bit 
wife's daughter or his wife's ſon's daughter or his wife's daug b- 
ter's daughter ar his wife's ſiſter ; which marriages, albeit 
they be prohibited by the laws of God, yet nevertheleſs at ſame 
time they have proceeded under colour of diſpenſation by man's 
power ; it is enacted, that no perſon ſhall from henceforth marry 
within the ſaid degrees. ſ. 3, 4. | , 

Provided, that this article concerning prohibitions of mare 
riages within the degrees aforementioned, ſhall always be taken 
and interpreted of ſuch marriages, where marriages were ſo= 


mnized, and carnal knowledge was had, ſ. 1 
lemnixe 7. ones © 
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And by the 28 H. 8. c. 7. (which is not in Mr. Haw. 
kins's nor in Mr. Cay's collection, and which Dr. Gibſon 
thinketh to be repealed ; but which Vaughan and Yentris, in 
the caſe of Harriſon and Burwell hereafter following, do 
ſuppoſe and argue to be untepealed) it is in like manner 
enaQed thus: Since many inconveniencies have fallen, by rea- 
Jon of the marrying within the degrees of marriage probibited 
by God's law, that is to ſay, the ſon to marry the mather, oi 
the flepmother carnally "known by his father; the brother the 
fifter 3 the father his ſon's daughter, or his daughter's daugh- 
ter; or the ſon to marry the daughter of bis father, procreats 
and born by his flepmuthir ; er the fon to marry his aunt, being 
his father's or mother's fifter ; or to marry bis uncle's wife, 
carnally known by bis uncle; or the father to marry his ſon's 
tuiſe, carnally known by his fon ; or the brother to marry his 
brother's "wife, carnally knewn' by his brother; or any man 
married, and carnally knowing his wife, to marry his wife; 
daughter," or his wife's Jon's daughter, or his wife's daughter's 
daughter, or his wife's fler. ſ. B ö 

And further io declare the meaning of theſe probibitions, it 
1s to be underſtood, that if it thance any man to know carnally 
any woman, that then all and ſingular perſens, being in any 
degree of conſanguinity or affinity as is above written to 
of the parties ſo carnally offending, ſhall be deemed Fo 
evithin the caſes and limits ef the ſaid prohibitions of marriage 
all which marriages, albeit they be probibited by the laws 
of God, yet ſometimes have proceeded under colqur of diſ- 
penſatrons by 'man's power ; it is enatted, that from henceforth 
no perſon" ſhall marry within the digrees afore rehearſed. 
f. 10, 11. | . | 

And by the 32 H. 8. c. 38. (which was repealed in 
part by the 2& 3 Ed. G. c. 23. and was repealed in the 
whole by thet 2 P. & H. c. 8. ſ. 19. but was again 
revived in part by the 1 EI. c. 1. / 11, 12. and fo left 
as it ſtood upon the 2 & 3 Ed. b. c. 23. as hereafter fol- 
loweth) All ſuch marriages as ſhall be contracted between 
lawful perſons (as by this aft we declare all perſens to be law- 
ful, that be not prohibited by God's law to marry) ſuch mor- 
riages being contract? and ſolimnized in the face of the church, 
and conſummate with bodi'y knowledge, or fruit of childrin or 
child being had therein, between the parties ſo married, ſhall 
be deemed lauful, juſt and indiſſoluble; noituithſlanding ary 
precontratt not conſummate with bodily knowledge, which either 


F the partiis ſo married or both ſhall have made, with any 


other per fon, b. fore the time of cintracting that marriage which 
is ſolemnized. and conſummate, or whereef ſuch fruit is eu- 


ſued 
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ed or may enſue as aforeſaid : and netwithfanding any dic 
penſation, preſcription, law, or other thing granted or con- 
firmed by aft, or otherwiſe ; and no reſervation, or prabibi- 
tion, God's law except, ſhall trouble or impeach any marriage 
without the levitical degrees; and no perſon Pall be admitted 
in the ſpiritual tourt to any proceſs, plea, or allegation to the 
contrary. | b 

And by the 2 & 3 Ed. 6. c. 23. before mentioned, it 


is thus enacted : Af concerning precontratts, the ſaid flatute 
of the 32 H. 8. c. 38. Hall be repealed, and be of no force 


or effett, and be reduced to the eflate and order of the king's 
eccleſiaſtical laws of this reaim ; ſo that when any cauſe or con- 
tratt of marriage is pretended to have been made, it ſhall be 
lawful to the king's ecclefiaſtical judge of that place, to hear 
and examine the ſaid cauſe , and (having the ſaid contract ſuf- 
fieiently and lawfully proved before him) to give e e. 


matrimgny » commanding ſolemnixation, cohabitation, conſum= 


mation, and trafation as becometh man and wife to 
with ' inflifting all ſuch pains upon the diſobedients and 
ries thereof, as before the ſaid flatute he might have 
done. J. 2. £ | 

” Provided, that this att do not extend to make goed any of the 
ather cauſes, to the diſſolution or diſannulling of matrimony, 


all ether cauſes and other things therein mentioned, the ſaid at? 
go land in force. ſ. 4. | 

The degrees ſpecified in theſe ſtatutes are particularly 
ſet forth in the eighteenth chapter of Leviticus, whereby 
not only degrees of kindred and conſanguinity, but degrees 


34 


which be in the ſaid a? ſpoken of and diſannulled; but that in 
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of affinity and alliance do hinder, matrimony. '' Which lord 5 


Coke illuſtrateth in this manner, 


Of the man's part. 


Degrees of kindred and conſan- Degree of affinity or alliance pro- 


guinity prohibited. | '  hibited, 
A man may not marry his A man may not marry his 
Mother. Father's wife. 
Father's ſiſter, Uncle's wife. 
Mother's ſiſter. Father's wife's daughter. 
Siſter, Brother's wife. 
Daughter. Wife's ſiſter. 


Daughter pf his ſon or daughter. Son's wife or wife's daughter. 


Daughter of his wife's ſon or 
Of 


| daughter . 
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Of the woman's: part. 


A woman may not marry her A woman, may not marry het 2 
Father. 7 2 | Mother's huſband. ; An 
Father's brother.. Aunt's huſband. * \ 
Mother's brother. Siſter's. buſband,_ ,, 
Brother. ” Huſband's brother. | 
Son of her cf er due, Son of ber babe on gr ugh. I ©: 
ter, PM „ 


And according hereunto a. table was ſet forth, in the year 1 563, ag 
| ET UK _ followeth; n | 
An admonition to all ſuch as ſhall intend bereafter to enter the ſtate 
of matrimony godly and agreeable to the laws: Hſe, 

. Firſt, That they contract not with ſuch perſons as be hereafter ex- 
preſſed, nor with any of like degree, againſt the law of God, and the 
laws of the realm. £774 | | 

Secondly, That they make no fecret contracts, without conſent and 
counſel of their parencs or elders, under whoſe authority they be, con- 
trary to God's laws, and man's ordinances, Lat es ak 

Thirdly, That they contract not anew with any other, upon divorce 
and ſeparation made by the judge for a timę, the laws yet ſtanding ta 


the contrary. 
105 ts A an may not marry Nad is Sc mi 112 
#5 30d 71 . 7 RODE! A 
. Secundus gradus im linea refta 
aſcendente, ; 
Con. Avia. | 1 Grandmother, 
Ain. Avi relifla. | 2 Crrandfather's wife, 


Affin. Proſecrus, vel focrus magna. 3 Wite's grandmother, 


Secundus gradus- inzqualis 
in linea tranſverſali aſcen- 


dente, | 
Conſ. Amita. - 4 Father's ſiſter. 
Conſ. Matertera. | 5 Mother's ſiſter. 5 
An. Patri relia. 6 Father's brother's wife. 
Afﬀin. Avunculi relifla. 7 Mother's brother's wife. 
Jin. Amita uxoris. 8 Wife's father's ſiſter. 
Hin. Materiera uvoris, 9 Wite's mother's ſiſter. 
23 79 7 I 


Primus 
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Primus gradus in linea recta 
aſcendente, * 
Conſ. Mater, 
Agen. Novercs, 
In. Socr us. | 
Primus gradus in linea recta 


deſcendente, 


Cnr |. Fin. 
Afpn. Pr ivigna, 
Fu. Nurus, 
Primus gradus æqualis in 
linca tranſverſali, 


Conſ, Soror, 
A. Soror uxoris, 


Ain. Fratris relita, 


Secundus gradus in linea recta 
deſcendente 


Cinſ. Neptis ex filio. 


Cf. Neptis ex filia. 
Afin. Pronurus, i. relicta nopotis ex 


filio. 
An. Pronurus, i. relicta nepotis ex 
_—_ 
Affin. Privigni filia. 
Hin. Privigne filia. 


Secundus gradus inzqualis 
in linea tranſverſali de- 
ſcendente, 


Conf. Neptis ex fratre. 

Conſ. Nettts ex ſwore. 

Affen. Nepotis ex fratre relicta. 
Affin, Nepotis ex jorore relicta. 
2 Neptis uxoris ex fratre. 


» Neptts uxoris er forore. 


10 Mother, 
11 Stepm ther. 
12 Wite's mother, 


13 Daughter. 8 
14 Wite's daughter. 
15 Son's wife, 


16 Siſter, 
17 Wife's ſiſter. 
18 Brother's wife, 


19 Son's daughter. | 
20 Daughter's daughter. 
21 Son's ſon's wife. 


22 Daughter's ſon's wife. 


23 Wife's ſon's daughter, 
24 Wife's daughter's daughter. 


* . - 


25 Brother's daughter. 

26 Siſter's daughter. 

27 Brother's ſon's wife. | 

28 Siſter's ſon's wife. 

29 Wife's brother's daughter, 
30 Wife's ſiſter's daughter, 


A woman may not marry with her 


I Grandfather, 


Secundus gradus in linea 
recta aſcendente, 


Conſ. Avus. 
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2 Grandmother's huſband. 
3 Huſband's grandfather, 


4 Father's brother. 

5 Mother's brother. 

6 Father's ſiſter's huſband. 
Mother's ſiſter's buſband,. 
Huſband's father? s brother, 

9 Huſband's mother's brother. 


* 


10 Father. 
11 Stepfather. 


12 Huſhand's father. 


13 Son. 
14 Huſband's fon. 
15 3 $ huſband, 


16 Brother... 
17 Huſband's brother, 
18 Siſter's huſband. 


19 Son's fon. 

20 Daughter's ſon. 

21 Son's daughter's huſband., 
22 Daughter's daughter's huſband, 


23 Huſband's ſon's ſon. 
24 Huſband's daughter's ſen. 


25 Brother's ſon. 


An. Avie relidus. | 
{/fin. Proſocer, vel ſocer magnus. 
Secundus gradus inæqualis 


in linea tranſverſali af. 
cendente, 


Conſ. Patruus. 

Con}. Avunculus. 

In. Amite relifus. 

Affin. Materter & reliffut, 8 
Ain. Patruus mariti. 

In. Auunculus mariti. 


Primus gtadus i in linea tecla 
aſcendente, 


Cenſ. Pater. 
An. Vitricus. 
An. 8 ocer. ; 


Primus gradus in lipea recta 
deſcendente, 


Con ſ. Filius. 
Afin. Priviguus. 
In. Gener. © 


Primus gradus æqualis io 
linea tranſverſal, 


Cenſ. Frater. 
Ain. Levir. 
Ain. Seroris reliflus, . 


Secundus gradus in linea 
rea deſcendente, 


Conſ. Nepos ex filio. 
Conſ. Nepos ex filto. 


Ifen. Progener, i, relictus neptis ex 


filts. 
Affin. Progener, i. ralictus neptis ex 
lia, 
Affin. Privigni filius. 
Hin. Privigne filius. 


Secundus gradus inæqualis 
in linea tranſverſali de- 
ſcendente, 


Cenſ. Nepes ex fratre. I 
_ CO 26 Siſter's 


\ 
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26 Sifter's ſon, . Conf. Nepos ex forore, 


47 Brother's daughter's huſband. ＋5 » Neplis ex fratræ relictus. 
n. 


Neptis ex ſorore relictus. 


28 Siſter's daughter's huſband, 


29 Huſband's brother's ſon, Affin. Leviri filius, i, neben mariti 
ex fratre. 

30 Huſband's ſiſter's ſon, Mu. Gloris filius, i, nepos mariti 
ex ſorore. 


1. It is to be noted, that thoſe perſons which be in the 


direct line aſcendent and deſcendent, cannot marry together 
Although they be never ſo far aſunder in degree, | 

>. It is to be noted, that conſanguinity and affinity 
(letting and diſſolving matrimony) is contracted as well in 
them and by them which be of kindred by the one fide, as 
in and by them which be of kindred by both ſides. | 

3. Item, that by the laws, conſanguinity and affinity 
{letting and diſſolving matrimony) is contracted as well by 
unlawful company of man or woman, as by lawful mar- 
Age. | 
2 Item, in contracting between perſons doubtful, which 
be not expreſſed in this table, it is moſt ſure firſt to con- 
ſult with men learned in the laws, to underſtand what is 
lawful, what is honeſt and expedient, before the finiſhing 
of thèit Contracts, 

5 lem, that no parſon vicar or curate ſhall ſolemnize 


mattimony out of his or their cufe or pariſh church or cha- 
pel, and ſhall not folemnize the ſame in private houſes, 
vor lawleſs or exempt churches, under the pains of the law ' 


. forbidding the ſame; and that the curate have their certi- 
ficates, when the parties dwell in divers pariſhes. - 

6. Item, the banrs of matrimony ought to be openly 

ronounced in the church by the miniſter, three ſeveral 
Lids or feſtival days; to the intent that who will and 
can alledge any impediment, may be heard, and that ſtay 
may be made dll further trial, if any exception be made 
there againſt it, upon ſufficient caution, 

7. Lem, Who ſhall maliciouſly object a frivolous im- 
pediment againſt a lawful matrimony, to diſlurb the ſame, 
is ſubject to the pains of the law, 

8. ltem, Who ſhall preſume to contract in the degrees 
on (though he do it ignorantly) beſides that the 
ruit of ſuch copulation may be judged unlawful, is alſo pu- 
niſhable at the ordinary's diſcretion. 

9. Item, If any miniſter ſhall conjoin any ſuch, or ſhall 
de preſent at ſuch conttacts making, he ought to be ſuſ- 


pended 
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pended from his miniſtry for three years, and otherwiſe to 
be puniſhed according to the laws. | 

10. Item, It is further ordained, that no parſon vicar 
or curate do preach treat or expound, of his own voluntary 
invention, any matter of controverſy in the ſcriptures, if 
he be under the degree of a maſter of arts, except he be 
licenfed by his ordinary theteunto, but only for the inſtruc. 
tion of the people, read the homilies already ſet forth, and 
ſuch other form of doctrine as ſhall be hereafter by au- 
thority publiſhed : and ſhall not innovate or alter any thing 
in the church, or uſe any old rite or ceremony, which be 
not ſet forth by publick authority. 


So much concerning the table of degrees, which by rea- 
ſon of the canon here next following it hath been thought 


_ requiſite to inſert intire, together with the previous admo- 
nitions and the ſubſequent obſervations : although ſome of 


the ſaid obſervations (as particularly that concerning the 
publication of banns on feſtival days) are now abrogated. 
By which canon it is ordained, that no perſen /hall mar. 
ry within the degrees prohibited by the laws of God, and ex- 
preſſed in a table ſet forth by authority in the year of our Lord 
I563; and all marriages ſo made and contratted ſhall be ad- 
Judged inceſluaus and unlawful, and conſequently ſhall be dif- 
folved as void from the beginning, and the parties ſo married 
Hail by courſe of law be ſeparated, And the aforeſaid table 
Hall be in every church publickly ſet up, at the charge if the 
pariſh. Can. 99. | 
Before the ſaid ſtatute of the 32 H. 8. c. 38. other pro- 


hibitions than God's Jaw admitteth, were invented by the 


court of Rome; the diſpenſation whereof they always re- 
ſerved to themſelves : as for inftance, in kindred and affinity 
between couſin germans, and ſo to the fourth degree : as 
alſo, carnal knowledge of any of the fame kin or affinity 
before in fuch outward degrees, But now by this aQ, 
all perſons are declared to be lawful to contract matrimo- 


ny, that be not prohibited by God's law, to marry ; and 


that no reſervationor prohibition (God's law excepted) ſhall 
trouble or impeach any marriage without the levitical de- 
grees. So as, without queſtion, the ſon of the father by 


another wife, and the daughter of the mother by another 


huſband, and fo on the contrary, may marry. 2 Inf. 684. 
For the better underſtanding of which prohibitions, to- 
gether with the grounds and limitations of them ; it may 
not be improper to mention ſome ſpecial rules, _ 

L ave 


e 


W laid down for that end, both by lawyers and di- 
vines. As 3 5 
Firſt, that marriages in the aſcending and deſcending 
line, that is, of children with their father, grandfather, 
mother, grandmother, and ſo upwards, are prohibited with- 
out limit; becauſe they are the cauſe (immediate or me- 
diate) of their being; and it is directly repugnant to the 
order of their nature, which hath aſſigned ſeveral duties'and 
offices, eſſential to each, that would thereby be inverted 
and overthrown. (e). A parent cannot obey a child; and 
therefore it is unnatural that a parent ſhould be wife to a 
child: a parent as a parent, hath a natural right to com- 
mand and correct a child ; and that a child, as huſband, 
ſhould command and correct the ſame parent, is unnatural. 
To which we may add, the inconſiſtency, abſurdity, and 
monſtrouſneſs of the relations to be begotten, if ſuch pro- 
hibition were not abſolute and unlimited. The fon or 
daughter, for inſtance, born of the mother, and begotten 
by the ſon ; confidered as born of the mother, would be a 
brother or ſiſter to the father ; but as begotten by him, 
would be a ſon or daughter, So the iſſue procreate upon 
the grandmother, as born of the grandmother, will be 
uncles or aunts to the father; but as begot by the ſon, 
they will be ſons or daughters to him, and this in the firſt 
degrees of kindred. G19. 412. | | 
Further, there are ſeveral degrees, which although not 
expreſsly named in the levitical law, are yet prohibited by 
that, and Of the ſtatute of the 32 H. 8. c. 38. by parity of 
reaſon, Which is thus illuſtrated in the refarmatrolegum( )- 
This in the Jevitical degrees is to be obſerved, that 
all the degrees by name are not expreſsſy ſet down ; for 
the Holy Ghoſt there did only declare plainly and clearly 
ſuch degrees, from whence the reſt might evidently be de- 


1 
1 - = » 2 22 


(e) See the opinion of the Judges delivered by C. J. Vaughan 
in the caſe of Harriſon v. Dr. Burwell, 2 Vent. 18. YVaugh, 224. 
ſee alfo* Gretivs de J. B. P. 2. c. 5. with which the Di- 


gelt agtees: jure gentium inceſtum committit, qui ex gradu aſcen- 


genttum wei dt/cenderitium uxbrem duxerit; 23. 2. 68. And note, 
that the degrees prohibited by the levitical law are all within the 
4th degree of conſavguinity, as eſtabliſhed by the computation 
of the civilians, _ in the table given by the author in 


title (Uills, Diſiribution; all collaterals, therefore, in that de- 
gree or beyond it, may marry. See Mr; Chriſtian's note to 
1 Bl. Com. 1435. „ | ; 

2 17 e. 23. 4. 
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duced. As, ſor example, where it is prohibited that * 
fon ſhall not marry his mother, it followeth alſo, that thi 


C > +.4*% 7 


daughter ſhall not marry her father. And by injoining 


« ſiſter; yet I am ſorbidden fo to do by other words, 
* which by expoſition are plain enough, 


« it follows directly by the ſame, that he forbids me to 
« marry my wife's ſiſter. For between one man and 
« two ſiſters, and one woman and two brothers, is like 
« analogy or proportion.” And when this point of marry- 
ing the wife's ſiſter came under conſideration in the court 
of king's bench, MH. 25 C. 2. in the caſe of Hill and Good, 
though it was alledged, that the precept prima facie ſeemed 
to be only again{ having two fiſters at the ſame time, and 
r to the ſpiritual court was granted; yet in the 

| ey term next following, after hearing civilians they 
granted a conſultation, as in a matter within the ſtatute 
of the 32 H. 8. though the former ſlatute of the 28 H. 8, 
Had never been revived, which yet it virtually was ; and 
there, as in the ſtatute of the 25 H. 8. the wife's ſiſter is 
expreſsly prohibited, GTb/. 412. Faugh., 302. 3 Kt. 
166. 


$4; Upon the like parity of reaſon, in the caſe of Yortley and 


Watkinſon (Y), a conſultation was granted, where one had 
married the daughter of the ſiſter of his former wiſe; 


7) "+ = or ; 
@ 2 Lev, Noe, 3 Leb. 66d. 2 Jen. 118. 2 Shower 70. 
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which (as Sir John King laid the 'argument) is the ſame 


degree of proximity, as the nephew's marrying his father's 


brother's wife; and this being expreſsly prohibited, the 
other by parity of reaſon is ſo likewiſe ; as it had been de- 


clared E. 6 J. in Rennington's. caſe (i), before the high 


commiſſioners, Which point was again argued T. 1 An, 
in the caſe of Snowling and Nurſey (&), and conſultation 
ranted as before, notwithſtanding the caſe of Richard Par- 
ins mentioned by lord Cote, 1 nfl. 235, in which it 
was firſt determined not to be within the levitical degrees, 
aud prohibition granted; but a conſultation being awarded 
on debate two years after, that caſe is ſaid to have been 
expunged out of the firſt inftitute, by order of the king and 
council, And this was the very point in which (preſently 
after the making of the act) lord Cromwell deſired a dif- 
penſation for one Maſſey, who was contracted to his ſiſter's 
daughter of his late wife : but the archbiſhop denied it as 
contrary to the law of God, and gave for reaſon, that as 
ſeveral perſons are prohibited, which are not expreſſed, but 
under ſtood by like prohibition in equal degree ; fo in this 
caſe, it being expreſſed that the nephew ſhall not marry 
his uncle's wife, it is implied, that the niece ſhall not be 
married to the aunt's huſband. Gi 412, 413. 

Much leſs can it be doubted, whether the like rule con- 
cerning parity of reaſon, doth not forbid the uncle to marry 
his niece, which though not expreſely forbidden, is 
virtually prohibited in the precept, that forbids the ne- 
phew to marry the aunt; nor is it of moment to al- 
ledge, that the firſt is a more favourable caſe, as the na- 
tural ſuperiority is preſerved ; ſince the parity of degree 
wn is the proper rule of judging, is the very ſame. 

10. 413. 

Bae . in the caſe of Harriſn and Burwell, T. 
20 C. 2. in the ſpiritual court, one had married the wife of 
his great uncle, this was declared not to be within the 
evitical degrees; and accordingly, after the opinion of all 
the judges taken by the king's ſpecial command, a prohi- 
bition was granted. Gi 413. (J) 

By the civil law, firſt couſins are allowed to marry; but 
by the canon law, both firſt and ſecond couſins (in order 
to make diſpenſations more frequent and neceſlary) are 


— A: 


— — 
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(i) Cited in Hocvard v. Bartlet, Heb, 181. 
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) augh. 200. 2 F ent. 9. 
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ptohibited· Therefore when it is vulgarly ſaid that fiſt 
couſins may marry, but ſecond couſins cannot probably 
this aroſe. by confounding theſe two laws: for firſt couſins 
may marry by the civil law, and ſecond couſins cannot by 
the canon law. ed Civ. L. 118, 119. Al. Par. 364, 
But now by the aforeſaid ſtatute of the 32 H. 8. 
c. 38. it is clear, that both fiſt and ſecond couſins 
may marry. | 
The kindred of the huſband are not of affinity to the 
kindred of the wife; and therefore the huſband's brother 
may marry the wife's ſiſter, as well as the huſband's ſon by 


a former wife may marry the wife's daughter by a former 


huſband. The affinity is terminated in the huſband himſelf 
from the wife's kindred, and in the wife herſelf from the 
huſband's kindred. Md Civ. L. 119. 

H. 7 H. Hains and Jephcatt, A day was appointed to 
hear counſe!, why a prohibition ſhould not be granted 
to the ſpiritual court of Worceſter, to ſtay a ſuit againſt 
Hains for marrying with the ba/ard daughter of bis ſiſter. 
And it was argued for the prohibition, that this is not prohi- 
bited by any law, for there is neither affinity nor conſanguin- 
ity, for a baſtard is nullius filius, On the contrary it was 
argued, that the leviticsl law is ad proximum ſanguinit non 
accedat ; that the jews made no difference, as to marriage, 
between baſtards and others; that though baſtards are de- 
prived of certain privileges by particular laws, yet the ſame 
reaſon prohibits them from marriage as others: and by 
this rule a man might marry his own baſtard ; which doubt- 
leſs could not be allowed. And the court inciined not to 
grant a prohibition; but the cauſe was adjourned, and it 
appears not what became of it, L. Raym. 68. 5 Med. 
168. Gib. 413. 

In the caſe of Ellerton and Goſtrel; where Ellerton had 
married the daughter of the /iker of his fermer wife, this was 
declared to be within the prohibition of the levitical de- 
grees. Gibſ. 412. Compyns, 318. 

If a man marry one within the degrees prohibited, the 
iſſue between them is not by the common law a baſtard, 
until there be a divorce; for by that law, the marriage is 
not till then void. God. 486. (n) | 
4. They which be dumb, and cannot ſpeak, may con- 
tract matrimony by ſigns; which marriage is lawful and 
available to all intents. Swinb, Marr. Con. ſ. 15. 
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5. Formerly, it was adjudged, that the ifſue of an idiot Idots and luna» 
was legitimate, and conſequently that his marriage was dies. 


valid. 1 Rol's Abr. 357. But by later reſolutions it hath 
been determined otherwiſe, becauſe conſent is abſolutely 
requiſite to marriage, and idiots are not capable of conſent- 
ing to any thing. So alſo of a lunatic, unleſs the mar- 
riage was in a lucid interval: but as it may be difficult to 
prove the exact ſtate of the party's mind at the actual ce- 
lebration of the nuptials, therefore the ſtatute 15 G. 2. 
c. 30. hath provided, that the marriage of lunatics and per- 
{ns under phrenzies (if found lunatics under a commiſſion, 
or committed to the care of truſtees. by any act of parlia- 
ment) before they are declared of ſound mind by the lord 
chancellor or the majority of ſuch truſtees, ſhall be totally 


void. 1 Black. 439. 


6. By the ancient law of England, if any chriſtian Jews, 


man did marry with a woman that was a jew, or a chriſ- 
tian woman did marry with a jew; it was felony, and 
the party ſo offending ſhould be burnt alive. 3 nf. 


89. . 
"The author of Flzta ſaith, that ſuch offender ſhould be 


buried alive. Fleta 54 © 
But where both parties are jews, they are allowed to 
marry z and are not under the reſtraints (as was before 


obſerved) of the ſtatute of the 26 G. 2. c. 33. 


75 


7. By the civil law, the woman is forbidden to marry wy, 


again, within the year (as it is called) of mourning, unleſs 
there is a ſpecial diſpenſation from the prince; by reaſon 
of the uncertainty to which huſband the iſſue may belong, 
and becauſe a reverential mourning and pious regard to 
the memory of her deceaſed huſband is in deceacy expect= 
ed. Mood Civ. L. 124. 2 Deomat. 126. 

And lord Coke ſays ; for the avoiding of ſuch like in- 
conveniences, this was the law before the conqueſt —— 
Let every widow continue unmarried for twelve months ; 
and if ſhe ſhall-marry, let her loſe her dower. 1 nfl. 8. 
Hut the divine and the canon law leave no ſuch injune- 
tions. Hood. Civ. L. 122. ' 
 A'fo by the common law of England, a widow is not 
prohibited from marrying at any time after her huſband's 
death (1). 


EL a 
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that the child may belong to either father, it is ſaid the child 


may chuſe his father. Co. Lit. 8. a, 
| Ge 2 8. Langton. 


(n) If a woman work ſo ſoon after the death of her huſband 
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8. Langten. Perſons beneficed or in holy orders ſhall 


not preſume to keep concubines publickly in their houſes, 


nor elſewhere ſhall have publick acceſs to them with ſcan. 
dal. If the concubines, after publick admonition, ſhall 
not depart ; they ſhall be expelled from the churches which 
they ſhall ſo preſume to defame, and they ſhall not be ad- 
mitted to the ſacraments. And if they ſtill perſiſt, let them 
be excommunicated, and the ſecular arm be invoked 
?gainſt them. And the clerks, after canonical admonition, 
ſhall be deprived of their office and benefice. Lind. 125. 
Langton. If clergymen leave ought by their wills to 
concubines, it ſhall go to the church. Lind. 166. 
Watherſhead. Clergymen under the office of ſubdeacon 


- may keep their wives ; but ſubdeacons or above ſhall leave 


their women whether ſuch women do confent to it or not. 
Lind. 128. | | 

Otho. Clergymen who publickly keep concubines ſhall 
put them away, on pain of ſuſpenſion from their office and 
benefice. Athon. 41. | IS 

Othobon. None ſhall let hoſes to clerks who keep con- 
cubines. Athon. 92. 

By the 1 H. 7. c. 4. It ſhall be lawful to all archbi- 
ſhops biſhops and other ordinaries having epiſcopal juriſ- 
dition, to puniſh and chaſtiſe prieſts clerks and religious 
men, being within the bounds of their juriſdiction, as ſhall 
be convicted before them by examination and other Jawful 
proof requiſite by the law of the church, of advoutry, for- 
nication, inceſt, or any other flzſhiy incontinency, by com- 


mitting them to ward and priſon, there to abide for ſuch 


time as ſhall be thought to their diſcretions convenient for 
the quality and quantity of their treſpaſs. 

By the 31 H. 8. c. 14. (which was altered by the 32 
H. 8. c. 10. here next following, and which was finally 
repeaied by the 1 Ed. 6. c. 12.) it was enacted as ſollow- 
eth: A prieſt keeping company with a wife, to the evil 
example of other perſons ; ſhall be guilty of felony, as ſhall 
alſo the woman. And if any prieſt ſhall keep a cencubine, to 


the evil example of other perſons ; he ſhall forfeit his goods 


and ſpiritual promotions, and be impriſoned' during the 
king's pleaſure: and if he ſhall again offend, he ſhall be 
guilty of felony. And the women ſhall have like puniſh- 
ment as the prieſts. 

By the 32 H. 8. c. 10. (which is repealed as to wives 
by the 2& 3 Ed. 6. c. 21. here next following, but con- 
tinues in its force as to concubines :) The penalties of the 
aforeſaid ſtatute of the 31 H. 8. ate mitigated ; and — 
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both offences alike, the prieſt ſhall only forfeit (as it is there 
expreſſed) for the firſt offence all his goods and ſpiritual 

romotions, except one; for the ſecond offence, all his 
goods, and alſo during bis life all the profits of his lands 
and of his ſpiritual promotions ; and for the third offence, 
all his goods, and alſo during his life all the profits of his 
lands and of his ſpiritual promotions, and' be impriſoned 
during life. And the woman offending, if ſhe be unmar- 
ried, ſhall for the firſt offence forfeit all her goods; for the 
ſecond offence, all her goods and half the iſſue of her lands 
during life; for the third offence, all her goods and the 
iſſues of all her lands during life, and impriſonment du- 
ring life; if-ſhe be married, the ſhall for the firſt offence 
be impriſoned for all the term of her life, at the king's 
will and pleaſure. ; 

By the 2& 3 Ed. 6. c. 21. (which was repealed by the 
1 Mar. eff. 2. c. 2. and revived by the 1 J. c. 25.) All 
and every law and laws poſitive, canons, conſtitutions, and 
ordinances, heretofore made by authority of man only, 
which do prohibit or forbid marriage to any eccleſiaſtical 
or ſpicitual perſon or perſons, of what eſtate condition or 


degree they be, or by what name or names ſoever they be 


called, which by God's law may lawfully marry, in all 
and every article branch and ſentence concerning only the 
prohibition for the marriage of the perſons aforeſaid, ſhall 
be utterly void and of none effect. 

And by the 5&6 Ed. G. c. r2, (which alſo was re- 
pealed by the 1 Mar. jeff. 2. c. 2. and revived by the 1 F. 
c. 25.) The matrimony of all and every prieſt and other 


eccleſiaſtical and ſpiritual perſon, which ſhall be duly had 


celebrated and made; ſhall be adjudged deemed and taken 
for true and lawful matrimony, to all intents conftruRions 
and purpoſes, 

Note, that by theſe ancient canons, concubinage ſeemeth 
to have been partly connived at; only the publick avow- 
ance thereof was diſcouraged. And by the aforeſaid ſta- 


tute of the 31 H. 8. marriage, of the two, is eſteemed the 


greater offence 3 and by the 32 H. 8. both offences are 
reidered equal: the penalties of which latter ſtatute (as 
was obſerved) do ſtill continue in force with reſpe& to 
concubinage, although by the 2 & 3 Ed. 6. they are abro- 
gated as to marriage. And by the 5 & 6 Ed. 6. theclergy, 
as to the point of matrimony, are put upon the ſame foot- 
ing with all other perſons. In queen Mary's time, king 
Edward's laws being repealed, the clergy were again 


brought under the ſevere laws of king Henry 8. and ſo 
| oe continued 
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continued during all that reign, and (which is remarkable) 
during alſo the whole reiga of queen Elizabeth, Yer 


nevertheleſs the thirty-nine articles were paſſed in convo- 


cation and confirmed by the royal authority in the fifth 
year of that queen, in the year of our Lord 1562; and 
ratified anew by her in the year 1571. The thirty-ſecond 
of which articles is as follows: 

- » Biſhops, prieſts, and deacons are not commanded by Gud's 
how, either to vow the eftate e fingle life, or io abflain fron 
marriage; therefore it is lawful for them, as for all other chriſ 
tian men, to marry at their own di iſeretion, as they ſhall judge 


the ſame to ſerve better to godlineſs. 


Which perhaps may be accounted for from this ; that 
queen Elizabeth was always averſe from the parliament's 
interfering in eccleſiaſtical affairs; and therefore might 
think that her ſole allowance and ratification of this 
(among the other articles of religion) would be ſufficient 
in this matter, without expreſsly repealing the ſtatute of 
queen Mary. Or perhaps, in order to have the clergy more 
dependent, ſhe might be willing that this matter ſhould 
continue doubtful. However by the ſtatute of the 1 J. 
c. 25. all foundation for any further queſtioa is taken away, 


Which expreſsly revives the aforeſaid ftatutes of Ed. 6, nd 


ſo the law hath continued ever fince. 
9. By the 14 C15 H. 8. c. 8. Whereas of old time 


accuſtomed hath been uſed in the high court of chancery, 
thet all manner of clerks and miniſters of the ſame court, 


writing to the great ſeal, ſhould be unmarried (except only 
the clerk of the crown) ſo that as well the curſitors and other 
clerks, as the ſix clerks of the ſaid chancery were by the 
fame cuſtom reſtrained from marriage, whereby all thoſe that 
contrary to the ſame did marry. were no longered ſuffered to 
write in the ſaid chancery, not only to their great hindrance, 
loſing thereby the benefit of their long ſtudy and tedious 
labours and pains of youth taken in the ſaid court, but alſo 
to the great decay of the true courſe of the ſaid court; 
and foraſmuch as now the (aid: cuſtom taketh no place not 
ulage, but only in the office of the ſaid fix clerks, but 
that it is permitted for maintenance of the faid courſe, 
that as well the faid curſitors as the other clerks aforeſaid 
may and do take wives, and marry at their liberty, after 


he laws of holy church and of long time have ſo done, 
without interruption or let of any perſon: therefore in 


conſideration of the premiſes, and for that the aid cuſ⸗ 
tom is not grounded upon any law, it is enacted, that 
all perſons who ſhall be in the office of the fix clerks of 

tl 8 
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the chancery, may take wives and marry at their liber- 
ty, after the laws of holy church; and ſhall hold their 
offices notwichſtanding in as ample manner as if they had 
never been married. 


45 


— 


$ 


10. By the 37 H. 8. c. 17. (which was repealed by Doctors of the 


the 1 & 2 P.& M. c. 8. ſ. 27. and revived by the 1 EU 
c. 1. // 19.) All perſons, as well lay as thoſe that be 
married, being doctors of the civil law, lawfully create 
and made in any univerſity, who ſhall be conſtituted 
chancellor, vicar general, commiſſary, official, ſcribe or 
regiſter, may lawfully execute and exerciſe all manner of 
juriſdiction, commonly called eccleſiaſtical juriſdiction, and 
all cenſures and coercions appertaining or in any wiſe be- 
longing to the ſame, albeit ſuch perſons be lay, married, 
or unmarried; ſo that they be doctors of the civil law as 


aforeſaid, | 


II. Of marriage contracts. 


civil law, 


1. Spouſals de futuro, are a mutual promiſe or covenant Spouſal-, what; 


of marriage to be had afterwards ; as when the man' ſaith 
to the woman, I will take thee to my wife, and ſhe then 
anſwereth, I will take thee to my huſband : Spouſals de 
præſenti, area mutual promiſe or contract of preſent ma- 
trimony; as when the man doth ſay to the woman, I do 
take thee to my wife, and ſhe then anſwereth, Ido take 
thee to my huſband. Swin“. Matr. Con. ſ. 3. . 


2. Raynalds; The minifters ſhall frequently. denounce Not to be made 
to thoſe who are deſirous to contract matrimony ; that on rise. 


pain of excommunication, they do not contract matrimo- 
ny, but in an open place, and before divers witneſſes in 


publick. Lind. 271. 


3. Both by the civil and canon law, infants under ſes Age for con- 


ven years of age cannot contract any kind of ſpouſals, trafting. 


Swinb. ſ. 6. 

From the age of ſeven, to the age of twelve as to the 
woman, and fourteen as to the man, they cannot contract 
matrimony d. præſenti, but only de futuro. Stoinb. ſ. 7. 

A man ſo ſoon as he hath accompliſhed the age of four- 
teen years, and a woman ſo ſoon as ſhe hath accompliſhed 


the age of twelve years, may contract true and lawtul ma- 


trimoay. Swinb. 1. 9. (2) 


— 


(e) Fide ſupra, I. 1. 
Gg 4 


4 888 But 


But by Can. 100. no children under the age of one and 5, 

twenty years compleat, ſhall contract themſelves without pref 

the conſent of their parents, or of their guardians and go- did 

R vernors if their patents be deceaſed (p). the 1 
Part of the por= 4. By the civil law, the woman is not conſtrained to bim 
Yoa reſervod. bring her whole ſubſtance as a portion to her huſband, but cont 
may retain back part of her goods, which are then called and 
paraphernalia (ſrom wage beſides, and pegrn dower ), in which he c 
the huſband hath no intereſt: for ſhe may diſpoſe of it in tt 
without his conſent, and bring actions in her own name, , i 
or in the name of the huſband, for recovering the ſame, turo 
Ned Civ. L. 123. (7) 8 el the 

In England we account the paraphernalia to be only the for 
woman's wearing apparel, jewels, and perſonal ornaments, curl 
which ſhe wore during her marriage; ſuitable to the qua- albe 
lity of her buſband. 1d. (7) furt 

And a wife after the death of her huſband may claim did 
her paraphernalia, or neceſlary apparel for her body, cloth to b 
given her to make a garment, and the like, beſides her of | 
dower or jointure. But ſhe ſhall not have exceſſive appa- ſolv 
rel, beyond her rank or degree. Pearl necklaces, chains kno 


of diamonds, gold watches, and ſuch like, may be included 
under paraphernalia, if they were uſually worn by the wife, 
and were ſuitable to her degree, according to the faſhion 
of the times. 1 Rolls Abr. 911. (5) | 


5. Here- _ 

(p) The parents or guardians of infants may prohibit the ſhal 
publication of banns. Jnf. III. 6. And; ſecurity is to be a ce 
given that their conſent has been obtained before a licence any 
mall he granted by the Biſhop. Inf. IF. 3. or / 
() And for this the woman had a tacit hypotheque over the | 
goods of her huſband. Huber ad Dig. 22. 2. 2. Jan 
(r) Moor. 213. Cro. Car. 343 · Dr. et Stud. 17. 2 Com. the 
Dig. 561. 1 1. Com. 435. - p 


(s) The huſband has an abſolute property in the bona para- 


phernalia during the liſe of his wife, and may ſell or give at's 
them away. Ney's Max. 108. But if he merely pledge them tua 
and die, leaving a ſufficient eſtate to redeem the pledge and _— 
pay all his debts, ſhe ſhall be entitled to the redemption of aw 
them, out of the huſband's perſonal eſtate. Graham v. Lon - Tip 
donderry, 3 Ait. 393. By Ld. Ch. Macclesfield they are not kei; 
deviſable by the huſband from the wife, any more than heir- firſt 
looms from the her. 1 P. Wis. 729. Tipping v. Tipping. fore 
And after his death ſhe ſhall retain them againſt all perſons, cha 
except creditors, where there are no aſlets. 7b, Nortbey v. Ld. 
Nerthey, 2 Ath. 77. 2 Fezey, 7. Bat during the lifetime for 


of the huſhand ſhe cannot, as by the civil law, will them dew 
. p , away 
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5. Heretoſore, if any having contraſted matrimony 4, What rem - oy 
præſenti, and being convented by the eceleſiaſtical judge, Mall be urea 


did refuſe to execute the ſentence given by him to celebrate 
the matrimony accordingly, after lawful admonition given 
him in that behalf; he or ſhe ſo refuſing might for their 
contumacy or diſobedience therein be excommunicated, 
and be impriſoned on a writ de excommunicato capiendo, until 
he or the did ſubmit to obey the monition of the ordinary 
in that behalf. Swinb, ſ. 17. 

But for perſons who had contracted ſpouſals only de fu- 
ture, if either of them did refuſe to perform their promiſe, 
the judge was not to proceed to the ſignificavit into chancery 
for an excommunicato capiendo, but rather to abſolve that 
curſed party which contemned the cenſures of the church, 
albeit there might be no cauſe of favour, but for fear of 
further miſchief, by compelling them to go together which 
did hate one another ; yet was not this froward party thus 


to be diſmiſſed, but was to ſuffer penance for the breach 


of his promiſe: nor was he or ſhe to be diſmiſſed or ab- 
ſolved, if thdſe ſpouſals de future by reaſon of carnal 
knowledge of ſome other act equivalent did become matri- 
mony ; for in that caſe as in the former where ſpouſals 
were contracted de præſenti, the diſobedient party was to be 
excommunicated, apprehended, and impriſoned ; and not 
to be abſolved or releaſed before ſatisfaction, or death, or 
other juſt cauſe of divorce, Id. ; | 

But now by the 26 G. 2. c. 33. No ſuit or proceeding 
ſhall be had in any eccleſiaſtical court, in order to compel 
a celebration of any marriage in facie eccliſiæ, by reaſon of 
any contract of matrimony, whether per verba de preſents, 
or fer verba de futuro. 1. 13. | 

But notwithſtanding, the party is not the leſs liable to 
damages for the ſame, in an action to be brought upon 
the caſe, © 


the coatatt, 


6. T. 5 & 66G. 2. Holt againſt IWard elarencieux king Iofant's gon» 


at arms. Mrs. Halt the plaintiff declared, that it was mu- 
tually agreed between the defendant Mr. Vard and her- 


r 


away without his conſent. Shep. A8. 728. In the caſe of 
Tipping v. Tipping, the real eftate de/cended, and Ld. Maccles- 
feld beld the paraphernalia not applicable to pay debts, in the 
firſt inſtance, as perſonal property. But in Probert and Clif- 
ford, Amb. 6, the huſband having devi/ed his real eſtate after 
charging it with debts, and the perſonalty being exhauſted, 
Ld. Hardwicke would not ſuffer the wife to have ſatisfaction 
for her paraphernalia out of the real aſſets, againſt ſuch 


drviſee, But fee Wilts, J 16. 
ſelf, 


* 


tract, how fat 
binding, 
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elf, that they: ſhould marry at a future. day, which is 


paſt, and that in conſideration of each other's promiſes, 
each engaged to the other; notwithſtanding which he did 
not marry ber, but had married another ; which ſhe lays 
o het damage of 4000 l. The defendant, with leave of 
the court, pleaded double: viz. firſt, that he made no 
foch promiſe: and ſecondly, that Mrs. Holt the plaintiff 
at the time of the promiſe was an infant of fifteen years 
of age. The plaintiff joins iflue upon the former point, 
and a verdict was found for ber, with 20001 damages; 
and as to the plea of infancy demurred. This cauſe waz 
argued ſeveral times at the bar. Upon the firſt argument, 
the court were ſtrongly inclined with the plaintiff, becauſe 
though the defendant would not have the ſame remedy 
againſt her by action for damages, yet they thought he 
might have ſome remedy, to wit, by the eccleſiaſtical 
court to compel a performance, the plaintiff being of the 
age of conſent, and that would be a ſufficient conſidera- 
tian; and therefore appointed an argument by civilians, 
to ſee what their law would determine in ſuch a caſe. 
Upon the argument of the. civilians, no inſtance could 
be ſbewn, wherein they had compelled the performance 
of a minot's contract. And they who argued for the 
defendant ſtrongly inſiſted, that in the caſe of a contract 
per uerba d future (as this was), there was no remedy 
given againſt a perſon of full age in the ſpiritual court, 
but only an admonition: and the only reaſon. why they 


| hold juriſdiction in the caſe of a contract per verba de pro- 


fſorti was becauſe that is looked upon amongſt them to be 
ipſum. metrimanium,, and they only decree the formality of 
a ſolemnization in the face of the church. After their 
arguments, it. was ſpoken to again, And now this term 
Raymond chief juſtice delivered the reſolution of the court : 
the objection in this caſe is, that the plaintiff not being 
bound. equally with the defendant, this is nudum pattum, 


and the defendant. cannot be charged in this action. 


Formerly it was made a doubt by my lord Vaughan, 
whether any action could be maintained on mutual pro- 


miſes to marry ; but that is now a point not to be diſputed. 


And as to the preſent caſe, we ſhould have bad no dif- 
ficulty in giving judgment for the plaintiff, if we could 
have been fatished by the arguments of the civilians, that 
as the plaintiff was of the age of conſent, any remedy, 
tho” not by way of action for damages, could be had 
againſt her, But fince they ſeem to have no precedent 


in the caſe, we muſt conſider it upon the foot of the com- 
mon 
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mon law. And apon that the ſingle queſtion is, whether 
this contract, as againſt the plaintiff, was abſolutely void ? 
And we ate all of opinion, that this contract is not void, 
but only voidable at the clection of the infant; and as to 
the perſon of full age, it abſolutely binds. The contract 
of an infant is conſidered in law, as different from the 


contracts of all other perſons, In ſome caſes his contract 


ſhall bind him: ſuch is the contract of an infant for necef- 
faries, and the law allows him to make this contract, as 
neceſſary for his preſervation ; and therefore in ſuch a caſe 
a ſingle vill (hall bind him, though a bond with a penalty 
ſhall not. Where the contract may be for the benefit of 
the infant, or to his prejudice; the law fo far protects 
him, as to give him an opportunity to conſider it when he 
comes of age: and it is good, or voidable at his election. 
But tho' the infant hath this privilege ; yet the party with 
whom he contracteth, hath not: he is bound in all events. 


And as matriage is looked upon as an advantageous con- 


tract, and no diſtinction holds whether the party ſuing be 


man or woman, but the true diſtinction whether it may be 


for the benefit of the infant; we think, that though no 
expreſs caſe upon a marriage contract can be cited, yet it 
falls within the general reaſon of the Jaw with regard to 
infants contracts. And no dangerous conſequences can 
follow from this determination, becauſe- our opinion pro- 
teas the infant even more than if we rule the contract to 
be abſolutely void. And as to perſons of full age, it 
leaves them where the law leaves them, which grants 
them no ſuch protection againſt being drawn into incon- 
venient contracts. For theſe reaſons we are all of opinion, 
that the plaintiff ought to have her judgment upon the 
demurter. Str. 937. (t) 


* 


22 
„ 


* 


7. E. 3 An. Hatton and Mansfiild. It was held by what conſent 


olt chief juſtice, that if there be an expreſs promiſe by 


the man, and it appear the woman countenanced it, and 


by ber actions at that time behaved herſelf as if ſhe agreed 
to the matter, although there be no actual promiſe, yet 


nnn! rr _ „„ bu 
— 
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(t) Fiisg. 175. 2756. Bara. B. R. 277. 333. 38. 455+ 
2 Barn. 12. 173. 176: See alſo 3 Ati. 306. But the con- 
tract of an infant, with conſent of guardians, on a marriage 
ſettlement, ſhall bind the infant in equity, provided it be fair 
"and reaſonable. Cannel v. Buckle, 1 P. Ant. 242. Ed. Cau, 
Durnford v. Lane, Bro. 106, Wilkams v. Williams, Ib. 15 f. 
with che caſes there cited. ha | , 
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that ſhail be ſufficient evidence of a promiſe on her part, 
Read, Tit. Marriage. | 

But if the one only promiſeth, and the other doth not, 
either expteſsly, or by implication : this is a contract that 


Walks upon one leg, and conſequently not of any force, 


Banns, what. 


Previous notice, 


Where, 


Sl. Parerg. 246. 

[By che ſtat. of frauds (29 Car. 2. c. 3. & 4.) no action 
ſhall be brought to charge any perſon upon any agreement 
upon conſideration of marriage, unleſs the agreement 
upon which ſuch action ſhall be brought, or ſome memoran- 
dum or note thereof ſhall be in writing, and ſigned by the 
party to be eharged therewith, or ſome otber-perſon there- 
unto by him lawfully authorized. ] 


III. Of banns. 


1. Barns is a Saxon word, and ſigniſieth a procla- 
mation, | , 

2. No miniſter ſhall be obliged to publiſh the banns of 
matrimony between any perſons whatſoever, unleſs they 
ſhall ſeven days at the leaſt before the time required for 
the firſt publication, deliver or. cauſe to be delivered to 
him a notice in writing of their true chriſtian and ſirnames, 
and of the houſes of their reſpective abodes withia ſuch 
pariſh chapelry or extraparochial place where the banns 
are to be publiſhed, and of the time during' which they 
bave inhabited or lodged in ſuch houſes reſpectively, 
26 G. 2. c. 33. l. 2. Er OE” | 

3. And all banns of matrimony ſhall. be publiſhed in 
the pariſh church, or in ſome publick chapel wherein banns 
of matrimony have been uſually publiſhed, of the pariſh 
or chapelry wherein the perſons to be married ſhall dwell, 


26 C. 2. C, 33. 1, 1. 


And where the perſons, to be married ſhall dwell in 
divers pariſhes or chapelries, the banns ſhall be pub- 
liſhed in the church or chapel belonging to ſuch pa- 
riſh or chapelry wherein each of the ſaid perſons ſhall 
dwell. 74. 

And where both or either of the perſons to be married 
ſhall dwell in any extraparochial place (having no church 
or chapel wherein banns have been uſually publiſhed), then 
the banns ſhall be publiſhed in the pariſh church or chapel 
belonging to ſome pariſh or chapelry adjoining to ſuch ex- 
traparochial place, 74. | 
| Note, 
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Note, that all pariſhes where there ſhall be no pariſh 
church or chapel belonging thereto, or none wherein di- 
vine ſervice ſhall be uſually celebrated every ſunday, may 
be deemeed extraparochial places for the purpoſes of this 
a, but for no other purpoſe. ſ. 5. 

Provided, that after the ſolemnization of any marriage 
under à publication of banns, it ſhall not be neceſſary in 
ſupport of ſuch marriage, to give any proof of the actual 
dwelling of the parties in the reſpective pariſhes or cha- 
pelries wherein the banns of matrimony were publiſhed ; 
nor ſhall any evidence in ſuch caſe be received to prove the 
contrary, in any ſuit, touching the validity of ſuch mar- 
riage. 1. 10. 


4. And the faid banns ſhall be publiſhed upon three whes; 


ſundays preceding the ſolemnization of marriage, during 
the time of morning ſervice, or of the evening ſervice if 
there be no morning ſervice in ſuch church or chapel on 
any of thoſe ſundays, immediately after the ſecond leſſon. 
20 6. 2. c. 33. 1. 1. 


5. Raynolds, Whilſt the marriage is contracting, the Proclamation.- 


miniſters ſhall inquire of the people by three publick 
banns, concerning the freedom of the parties from all 
lawful impediments. And if any miniſter ſhall do other- 
wiſe, he ſhall be ſuſpended for three years. Lind. 271. 
Rubr. And the curate ſhall ſay after the accuſtomed 
manner: © I pebliſh the banns of marriage between M. 
« of —— and N. of — If any of you know 
& cauſe or juſt impediment why theſe two perſons ſhould 
© got be joined together in holy matrimony, ye are to 
& declare it. This is the firſt (ſecond, or third) time 


© of aſking,” 


6. And in caſe the parents or guardians or ane of them, Difent of ba- 
of either of the parties who ſhall be under the age of tente or guar» 


twenty-one years, ſhall openly and publickly declare or 
cauſe to he declared in the church or chapel where the 
banns ſhall be fo publiſhed, at the time of ſuch publica- 
tion, his diſſent to ſuch marriage; ſuch publication of 
banns ſhall be void. 26G. 2. c. 3. ſ. 3. 


5. Rubr, And where the parties dwell in divers pariſhes, Cer:ificates 


the curate of the one pariſh ſhall not ſolemnize matrimony 
betwixt them, without a certificate of the banns being 
thrice aſked, from the curate of the other pariſh. 


And by the 26 Geo. 2. c. 33- Where the bauns ſhall be 


publiſhed in any church or chapel belonging to any pariſh 
adjoining to any extraparochial place as aforeſaid, the 


miniſler publiſhing ſuch banns ſhall in writing — = 
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hand certify the publication thereof, in ſuch manner as if 


either of the parties to be married dwelt in. ſuch adjoining 
pariſh, ſ. 1. | 
The form of which certificate ' may be to this effect; 
& ] do hereby certify, that the banns of marriage between 
% A, B. of the pariſh of Orton in the county of Weſt. 
«© moriand, and C. D. of the pariſh of Ravenſtondale in 
* the county aforeſaid, have been duly publiſhed in the 
< pariſh church of Orton aforeſaid, on three ſeveral ſun- 
© days, to wit, Och. 27. Nov. 3. and Nov. 10. now laſt 
« paſt; and that no cauſe or juſt impediment hath been 
% declared, why they may not be joined together in holy 
* matrimony, Witneis my hand, Nov. 13. 1762. 
Ri. Burn, 
Vicar of Otton aforeſaid,” 


IV. Of licence. 


Who may grant. 1. Some have queſtioned the biſhop's power to grant 


licences for marrying without banns firſt publiſhed ; be- 
cauſe this is diſpenſing with an act of parliament : for the 
marriage office, which requires banns, is part of the ſta- 
tute law. But this power of diſpenſing is granted to the 
biſhop by ſtatute law too, viz. by the 25 H. 8. c. 21. by 
which all biſhops are allowed to diſpenſe as they were 
wont to do; and ſuch diſpenſations have been granted 
by biſhops, ever fince archbiſhop Mepbam's time at leaſt, 
Febnſ. 194. | 

By Can. 101. No faculty or licence ſhall be granted 
for ſolemnization of matrimony without publication of 
* banns, by any. perſon exerciſing any eccleſiaſtical juriſ- 
diction or claiming any privileges in the right of their 
churches ; but only by ſuch as have epiſcopal authority, 
or the commiſſary for faculties, vicars general of the 
archbiſhops and biſhops ſede plena or ſede vacante, the 
guardian of the ſpiritualties, or ordinaries exerciſing of 
right epiſcopal juriſdiction in the ſeveral juriſdictions re- 
ſpectively. | | 

And by the 26G, 2. c. 33. No ſurrogate deputed by 
any eccleſiaſtical judge, who hath power to grant licences 
of marriage, ſhall grant any ſuch licence before he hath 
taken an oath before the ſaid judge, faithfully to execute 
his office according to law, to the beſt of his knowledge, 


and hath given ſecurity by * bond in the ſum of 100). 
88 | to 
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to the biſhop of the dioceſe, for the due and faithful exe · 
cution of the ſaid office, ſ. 7. 


2. And no licence ſhall be granted, but unto ſuch per- To whom, 


ſons only, as be of good ſtate and quality. Can. 101. 
3. And no licence ſhall be granted, but upon good cau- 
tion and ſecurity taken, Can. 101, ; 


Which ſecurity ſhall, contain theſe conditions: 1. That Security to be 


at the time of granting ſuch licence, there is not any im- given, and cath 


pediment of precontract, conſanguinity, affinity, or other 
lawful cauſe, to hinder the ſaid marriage. 2. pat there 
is not any controverſy or ſuit depending in any court, be- 
fore any eccleſiaſtical judge, touching any contract or 
marriage of either of the ſaid parties with any other. 
3. That they have obtained thereunto the expreſs conſent 
of their parents (if they be living), or otherwiſe of their 
guardians or governors, Laſtly, chat they ſhall celebrate 
the ſaid matrimony publickly in the pariſh church or cha- 
pel where one of them dwelleth, and in no other place, 
and that between the hours of eight and twelve ig the 
forenvon. Can. 102. 

And for the avoiding of all fraud and colluſion in the 
obtaining of ſuch licences and diſpenſations ; before ſuch 
licence ſhall be granted, it ſhall appear to the judge by 
the oaths of two ſufficient witneſles, one of them to be 
known either to the judge himſelf, or to ſome other per- 
ſon of good reputation then prefent, and known likewiſe 
to the ſaid judge, that the expreſs conſent of the parents, 
or parent, (if one of them be dead,) or guardians or guar- 
dian of the parties, is thereunto had. and obtained : and 
furthermore, that one of the parties ſhall perſonally ſwear, 
that he believeth that there is no let or impediment of pre- 
contract, kindred, or alliance, or of any other lawful 
cauſe whatſoever, nor any ſuit commenced ip any eccle- 
fiaſtical court, to bar or hinder the proceeding of the ſaid 
matrimony, according to the tenor of the aforeſaid licence. 
Can. 103. , 

But if both the parties which are to marry, being in 
widowhood, do ſeek a faculty for the forbearing of bangs; 
then the clauſes before mentioned, requiring the parents 
conſents, may be omitted: but the pariſhes where they 
dwell, both ſhall be expreſſed in the licence, as alſo the 
pariſh: named where the marriage ſhall be celebrated. And 
if any commiſſary for faculties, vicars general, or other 
the ſaid ordinaries ſhall offend in the premiſes or any part 


thereof; he ſhall ſor every time ſo offending be ſuſpended - 


from the execution of his office for the ſpace of fix months ; 
| and 
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Marriage. 
and every ſueh licence or diſpenſation ſhall be held void to 
all effects and purpoſes, as if there had never been any ſuch 
granted; and the pat ties marrying by virtue thereof, ſhalt 
be ſubject to the puniſhments which are appointed for clan- 
deftine marriages. Can. 104. | 

Which clauſe declaring the licence void to all ects and 
purprſes as if there had never been any ſuch granted, ſeemeth 
to render it a matter of great importance that the aforeſaid 
prerequiſites be ſtrictly obſerved ; for altho* before the ſta- 
tute of 26 G. 2. only the /icence in ſuch caſe was void, and 
the parties marrying by virtue thereof were liable to be 
puniſhed as for a clandeſtine marriage, yet now by the ſaid 
ſtatute the marriage allo will be void, and the other con- 
ſequences of clandeſtine marriages will enſue, 

4. By the 5 W. c. 21. For every ſkin or piece of vel. 
lum or parchment, or {leet or piece of paper, upon which 
any licence for marriage ſhall be ingroſſed or written, ſhall 
be paid a famp duty of 5s. f. 3. (2) 

5. No licence of marriage ſhall be granted by any 
archbiſhop, biſhop, or other ordinary or perſon baving 
authority to grant the ſame, to folemnize any marriage in 
any other church or chapel, than in the pariſh church or 
publick chapel of the pariſh or chapelry, within which the 
uſual place of abode of one of the perſons to be married 


[ 


ſhall have been for the ſpace of four weeks immediately 


before the granting ſuch licence; or where, both or either 
of the parties ſhall dwell in an extraparochial place having 


no church or chapel wherein banns have been uſually 


publiſhed, then in the pariſh church or chapel belong- 
ing to ſome pariſh or chapelry adjoining to ſuch extrapa- 
rochia! place; and in no other place whatſoever, 26 G. 2, 


% n Ses 

rovided, that where the marriage is by licence, it ſhall 
not be neceſſary, in ſupport of ſuch marriage, to give any 
proof that the uſual place of abode of one of the parties 
for the ſpace of four weeks as aforeſaid, was in the pariſh 
or chapelry where the marriage was ſolemnized; nor ſhall 
any evidence in ſuch caſe be received to prove the contrary, 
in any ſuit touching the validity of ſuch marriage. ſ. 10. 
— That is to fay, this ſhall not avail ſo as to render the 
marriage null and void; but nevertheleſs, the ſurrogate 
who granteth ſuch licence contrary to the tenor of this 
at, ſeemeth to incur the violation of his oath, and 


— —_— * 


.,. — 


] By ſabſequent ſtamp acts, in the whole 158. 
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Marriage. 

Forfeiture of his bond given to the ſpiritual judge; and 
is liable to be otherwiſe puniſhed for bis contempt of 
the law. 

Alſo this ſhall not extend to deprive the archbiſhop of 
Canterbury, and his proper officers, of the right which 
hath hitherto been uſed, in virtue of the ſtatute of the 
25 H. 8. c. 21. of granting ſpecial licences to marry at 
any convenient time or place. ſ. 6. 
archbiſhop af Canterbury, to grant faculties, diſpenſations, 
and licences z as the pope had done before. And by the 
ſame ſtatutes it is enacted, that all children procreated 
after ſolemnization of any marriages to be had hy virtue of 
a licence or diſpenſation from the archbiſhop of Canterbury, 
{hall be admitted reputed and taken legitimate in all courts 
and other places, and inherit the” inheritance of their pa- 
tents and anceſtors. 


6. If any perſon ſhall falſly make, alter, forge, or Forging licenct; 


counterfeit. any ſuch. licence of marriage; or cauſe or pro- 
cure the {ame to be done; or aſſiſt therein; or utter or 
publiſh the ſame as true, knowing the ſame to be falſe, 
altered, forged, or counterfeited: he ſhall be guilty of 
felony without benefit of clergy, 26 C. 2. c. 33. l. 16. 


v. When and where to be olennized ; and therein of 
x clandeſtine marriages. 


1. In all caſes. where bans ſhall have been publiſhed, When and 
the marriage ſhall be folemnized in one of the pariſh * 


churches or chapels where ſuch banns have been publiſhed, 
and in no other place. 25 G. 2. c. 33. f. 1. 
And no /icence marriage ſhall be ſolemnized in any other 
church or chapel, than where the uſual place of abode of 
one of the parties hath been for the ſpace of four weeks 
next before the granting of ſuch licence. . 4. | 
And by Can, 53. Every miniſter who ſhall celebrate 
marriage between any perſons contrary to the canons 
aforeſaid, or any part thereof, under colour of any pecu- 
liar liberty or privilege claimed. to appertain to certain 
churches and chapels, ſhall be ſuſpended for three years, 
by the ordinary of the place where the offence ſhall be 
committed; and if ahy ſuch miniſter ſhall afterwards re- 
move from the place where he hath committed the fault, 
before he be ſuſpended ; then ſhall the biſhop of the did- 
ceſe, or ordinary of the place where he remaineth, upon 
Volk. II. ä certificate 


> 
By which ſtatute of the 25 H. 8. power is given to the 
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Marriage. 


| Eertificate under the hand and ſeal of the other ordinary 


from whoſe juriſdiction he removed, execute that cenſure 
upon bim. | 

By a conſtitution of archbiſhop Reynolds : Matrimony 
ſhall be ſolemnized reverently, and in the face of the church, 


Lind. 271. 
And by the words in the beginning of the office of 


matrimony, it is ſuppoſed to be done in the preſence of th 
congregation. | 

And in the caſe of marriage by licence, it is required 
by Can. 62. that the ſame ſhall be ſolemnized between the 
hours of eight and twelve in the forenoon : And in time of di- 
vine ſervice. | 

2. Stratford. Perſons contracting matrimony, and couſi 
the ſame to be folemnized, knowing any canonical impediments in 
that behalf, or having frong preſumption thereof ; all ipſo 
fatto incur the ſentence of the greater excommunication. Lind, 


„ | 

{ ("PT Every pris who ſhall priſume to celebrate ma- 
trimony any where fave in the pariſh church [whete one of 
the parties or their friends do inhabit ; Fobnſ.] without the 
ſpecial licence of the dioceſan; or who ſhall be preſent thereat ; 
ſhall be ſuſpended from his ce for à whole year. Lind. 


274- 

TSratford. The foregoing con/iitution ſhall be extended is 
thapels, having of old time had parochial rights, and the pri«ft 
ſhall incur the ſaid pain ipſo facto. Lind. 277. 

Of old time] That is for forty years at leaſt, Id. 
Stratford]. Prigſls, who ball knowingly make ſolemnization 
of marriages prohibited, or of lawſul matrimony between other: 
"than their own pariſhioners, without the licence of the dioceſans, 
er of the proper curates of the perſons contracting; alſo they whe 
34 cauſe by force or ſear clandeſiine marriages is be ſolemniz- 
d in churches oratories or chapels, or Hall be preſent thert- 
at, Fnowing the ſame ; ſhall incur the ſentence 'of the greatrr 
excommunication, and be otherwiſe puniſhed as the law direct. 
Lind. 2h 304 F | 
_ Betweenothers than their um pariſhioners] That is, whete 
neither of the parties is of their own pariſh. Id. 
Without the licence o the dioceſans] Who having cute 
throughout the whole dioceſe, have power to grant licences 
in all places within their dioceſe, II. 
Or of the proper curates] That is, as to their own pa- 
riſhioners only. Id. pi vi 2 | 
| Or ſhall be gre thereat] And ſuch perſon would not 
e ſpiritual court to prove ſuch nr. 
N Ke untl 


Marriage, 


until he ſhould be legally abſolved. from the ſentence incur- 
red thereby. ” 4 "ave 

Canon 62. No minifler, upon pain of ſuſpenſiin far three 
years ipfo facie, hall celebrate L ” I 5 
without a facuity or licence, or without banns publiſhed ; neither 
Hall any miniſter, upon the like pain, under any pretence what= 
ſoever, join. any perſons ſo licenſed in marriage at any unſeaſor- 
able times, but only between the hours of right and twelve in 
the forenoon, nor in any private place, but either in the churches 


or chapels where ane of them dwelieth, and likewiſe in time of 


Jivine ſeruice; nor when banns are thrice aſted (and na licence 
in that reſpect neceſſary) before the parents or governors of the 

arties to be married. being ander the age of twenty and one 
years, Mall either perſonally, or by ſufficient te/timany, ſignify to 
bim their conſent giuen to the ſaid marriage. | 

Upon pain of ſuſpenſi;n] In our eccleſiaſtical records, we 
frequently meet with abſolutions of cletgymen who had 
celebrated marriages clandeſtinely; and ſo late as arch- 
biſhop Sancroſts time, we find the intire proceſs of ſuch an 
abſolution : but in the more ancient regiſters, towards the 
beginning of the reformation, one and the ſame diſpenſa- 
tion iſſued, for the miniſter and the two parties; which 
ſort (as well as ſeparate diſpenſations) are very common in 
our books. Gib. 425. 

Miiboat a faculty or licence] Such faculties have been very 
various, in point of extentz in many inſtances requiring 
a publication, ſometimes once, and diſpenſing with two; 
in other caſes twice, and diſpenſing but with one; and 
again in other caſes expreſsly requiring all the three public- 
ations, and diſpenſing only with time or place. Inſtances 
of all which, eſpecially before the reformation, are very 
common in our eccleſiaſtical records. Gib/. 425. 

At any un/eaſanable times} That is, of the day, not of 
the year; concerning which latter head, there ſeem to he 
no prohibitions expreſled, or plainly ſuppoſed, in our con- 
ſtitutions or canons, But there is a place in Zrindwozd, 
which not only implies a prohibition of times in general, 
but expreſsly mentions the times prohibited. Which is, 
that the ſolemnization of marriage cannot be from the firſt 


ſunday in advent, until the octaves of epiphany excluſive; 


and from ſeptuageſima ſunday to the firit ſunday after eaſter 
incluſive ; and from the firſt rogation day, until the ſe- 
venth day after pentecoſt igcluſive;. although marriage 
may be contraZed within theſe times, Gig.. 430. Lind. 


2 Par. 304. 
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Marriage. 
It is alſo certain, that a diſtinction of times hath been 
obſerved, as the law of our reformed church; not only 
from 8 which we may obferve in ſeveral licences 
in our books, guocungue anni tempore; but alſo from a re- 
markable diſpute which happened in archbiſhop Parker's 
time, between the maſter of the faculties and the vicar 
eneral, whether the firſt only, or the ſecond in conjunc- 
fon with him, had a right to grant licences on that par- 
ticular head, Grb/. 430. 4 | 
And after that, in archbiſhop Whitgift's table of fees, 
there is fiiſt a fee for a licence to ſolemnize matrimony 
without hann, and afterwards a fee for a licence to ſolemnize 
matrimony in the time of prohibition of banns to be pub- 
bliſhed, 1 | | 
Which point is further confirmed, by the attempts that 

have been made in parliament and convocation, to take 
away that diſtinction of times: In parliament, in the 17th 
of Elizabeth, a bill was depending, intitled, an act de- 
claring marriages lawful at all times: and in convocation, 
in the year 1575, the laſt of the articles preſented to the 

ueen for confirmation (but by her rejected) was, that 
the "biſhops ſhall take order, that it be publiſhed and 
declared in every pariſh church within their dioceſe, before 
the firſt day of May next coming, that marriage may be 
folemnized at all times of the year. Which goes further 
than what had been projected upon that head in the year 
1562, when the ſcheme intended to be offered to the par- 
liament or convocation, or both, was, that it ſhall be 
lawful to marry at any time of the year without diſpenſ- 
ation; except it be upon chriſtmas day, eaſter day and 
fix days going before, and upon whitſunday. Gib/. 430. 

But theſe diſtinctions, being invented only at firſt as 2 


fund (among many others) for diſpenſations, and being - 


built upon no rational foundation, nor upom any law of 
the church of England, have vaniſhed of themſelves; and 
it may be juſtly queſtioned, whether if a miniſter (hall re- 


fuſe to marry any perſons within the times pretended to be 
- prohibited, an action upon the caſe would not lie #gainlt 


him for ſuch refuſal ; for ſuppofing that heretofofe any 
popiſh canons, ' importing ſuch prohibition,” wete received 


in this kingdom; yet now they can be of no force, as being 
conttary to the common law, which for the benefit of the 


ſubject, and in favour of the natural rights of wankind, 


xd for the public emolum̃ent, alloweth matrimony at all 


times of the year without teſttaint. | 
1 * (2-8 Befare 
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Before the parents or governors Hall ſignify their \tonſonts] 

But by the 26 C. 2. c. 33. no (miniſter ſolemnizing mar- 

Tiages between perſons, both or one of whom ſhall be under 

the age of twentydone years, after banus publiſhed, ſhall 

be puniſhable by eccleßaſticsl cenſutes for ſolemnizing 

ſuch marriages without conſent of parents or guardi- 
ans whoſe conſent is required by law, unleſs he ſhall 

have notice of the diſſent of ſuch patents or guardians, 

. 3. * 4 , % 25% 

3. By the6& 7 V. c. 6. No perſon ſhall be married at Pecuniary ſor- 

any place pretending to be exempt from the viſitation af the biſbop * 

of the dioceſe, without a licence, except the bann, ſhall be pub» 

ſhed and certified according to lau; and every parſon. vicar, 

and curate, who ha marry any perſons contrary to the tru? in- 

t tent hervof,, ſhall forfeit $00 i., ho, to the king, and half to 
Him that will fur in any of his maje/ſy's courts of record; and 
a fer the ſecond offence, ſhall be ſuſpended from his office and be- 


;: * 


mes for three years. ſ. 52 
And by they 8 W. c. 35. Even par ſen, vicar, or 
erate who Mall mary any perſons in any church or chapel, ex- 
empt or not exempt," or in any other. place whatever, "without 
publication of bannt; or without licence, Mall forfeit too l. 
And every perſon, vicar, or turate who ſhall ſub/litute or 
employ, or knowmgly and toitlingiy ſpall ſuffer and permit, amy 
uber miniſlar to marry any perſons in any church or chape! 10 
ſuch parſen vicar-or curate" belonging or apper taining, without 
publication of baun or licence, ſhall forfeit tool. . 3. 
o The ſaid forftitures to be half to the hing, and half to him 
#hat'fhall ſue. ſ. 3. A 34 8 
And eviry man ſo married without licence or publication of 
bannt as aforeſaid, ſhall forfeit 10 l, to be recovered with cofts 
in manner as aforeſaid, by him who ſhall ſue : and every ſerton 
or pariſh clerk, or other per ſom acting as ſexton or pariſh clerk, 
who ſhall knowingly and wittingly aid promote and aſſiſi at ſuch 
marriages ſo celebrated without banns or licence as aforeſaid, 
ſhall forfeit 5 l. to be recovered with cots of ſuit in manner as 
#foreſaidy by bim who ſhall ſue. ſ. 4. 
| y 0 by the 10 Ann. «ny Whereas great loſi hath hap» 
pened of the duties upon flamped vellum parchment and paper, 
and other inconveniencies daily grow from clandeſline marriages z 
it is enatled, that every parſon vicar or curate, or ather perſon 
| in holy” orders, beneficed or not beneficed, 'who ſhall marry any 
perſon in any church or chapel, exempt or not exempt, or in 
any other place "whatſoever, without publication of banns, or 
without licence from the proper ordinary, Hall forfeit 100 t, 
dads | Hh 3 with 
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with full cofls, half ta the queen, ond halſ to him that will ſus 
in any of the courts of record at Wejtminfler ; and if ſuch of- 
fender ſhall be a priſoner in any priſon or gas! (utber than a 
county g aol) at the time of ſuch offeuce committed, and ſhall be 
duly convitted thereef, then upon oath mad, of ſuch imprijfon- 
ment before one of the judges, and upon producing @ copy of the 
record of ſuch conviction to be likewiſe proved upon oath befare 
the ſaid judge, be ſball grant bis warrant to the keeper of, the 
geel ar priſon where fuch offender is a priſoner, to remove him 
to the gad of that county where he is à prifoner, there to re- 
main charged in execution with the penalty inflited by this att, 
and with all and every the cauſes of bis former impriſonment : 
And if any gaoler or keeper of any priſon, ſhall be privy to, or 
knowingly permit any marriage to be. ſalemnized in the ſaid 
priſen, before publication of bannt ar licence as.\aforeſaid ;. he 
ſhell forfeit 100 l. ts be recavered and difiributet;as aforejait, 
1. 176. 1 Ne 4% EAT 5h 2 +3 rh 
bee nevertheleſs, to all arebbiſpaps, biſhops, archdearos 
and ather erdinaries, their vicars-general commuſſaries and f- 
sials, the free exerciſe of all acclaſiaſtical juriſdidiion, and full 
power and authority of 4: fiitling all juch paint and cenſures for 
{his er any other crime or crimes, as they might baue done if this 
ad had not been made. 1. 177. | a 
Aud provided, that the ſaid proviſian ſor marriage do not 
extend to that part f Great Britain cailed n ſ. 178. 
Upon the aforeſaid ſtatute of the F 8 M. c. Loy! 
in the caſe of Midaleton and his wite «againſt Croft, 57 
10G, 2. In prohibitioo : The plaintiffdeclared, that by the 
laid ftatute'a penalty of 101. is inflicted on every mot who 
marries without licence or banns, notwithſtaoding which, 
e and his wife had been cited into the (ſpiritual court, for 
— — mariied before eight in the morning, without licence ar 
| 5, contrary to the canon, which fixes the time to be 
between eight and twelve, and requires a licence or 2 
that they are lay perſons, not bound by the canon, a 
therefore pray a prohibition, The defendant, as to the 
coniempt, pleads not guilty ; and for a conſultation, de- 
murs. And after ſever] arguments at the bar, lard Hard- 
wicke chief juſtice this term delivered the reſolution of the 
court: Jn this caſe three queſtions have been made: 


1. Whether by the canons of 1603, lay perſons are puniſh- | 
able for a clandeſtine marriage. 2. If not, 'whetber by 


the canon law anciently received, the ſpiritual court hath a 


| Juriſdiction to proceed for a clandeſtine marriage. And, 
3. Suppofiag they have a jut iſdiction either way, Whether 


that juriſdiction is taken away by the act of 8 
wane whic 
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which bath inflited a penalty of 10 l. As to the firſt : two 
things are conſiderable ; firſt, whether the laity are within 
the words of thoſe canons as to this matter; ſecondly, 
whether there was a proper authority to bind the Jaity, if 
the words do extend to them. And as to the queſtion, 
whether the words take them in; thoſe which any way 
relate to this matter are the canons 62, 101, 102, 103, 
and 104. In the four firſt of which, there are no = 
that effect the parties contracting: indeed in the togth 
there are words relating to the marricd perſons, but they 
relate only to marriages under void or irregular licences, 
which is not this =p and therefore upon this point 
we are all of opinion, that lay perſons ate not within the 
words of the canons of 1603. The next point is, whether 
the makers of thoſe canons had a power to bind the laity : 
and we are all of opinion, that proprio vigore the canoas 
of 1603 do not bind the laity ; I ſay, proprio vigore, becauſe 
" ſome of them are only declaratory of the ancient canon 
law. The ſecond point to be conlidered is, whether lay- 


ing aſide the canons of 1603, the ſpiritual court hath any 


juriſdiction under the former canon law received and 
allowed, to proceed againſt the plaintiffs for a clandeſtine 
marriage: and we are all of opinion, that in this reſpect 
their juriſdiction is well founded, And as to the third 
point, whether the ſtatute of the 7 & 8 . hath by inflict- 
ing that penalty taken away the juriſdiction of the ſpiritual 
court; it is to be obſerved, that as to the woman, ſhe in- 
diſputably remains ſubje& to the eccleſiaſtical juriſdiflion, 
for the penalty is only upon the man; but as to the man 
likewiſe, we are all of opinion, that the eccleſiaſtical juriſ- 
diction is not taken away by the ſtatute, but that both the 
juriſdictions do well ſtand together. And upon the whole 
we are of opinion, that there ought to go a conſultation as 
to all the points of the ſuit below but one, which is, the 
hour at which the marriage is alledged to have been had. 
Now as the confining marriages to be between eight 
and twelve in the morning, is only a regulation introduced 
hy the canons of 1603, which we have determined do not 
bind in this caſe; it is of conſequence, that the ſpiritual 
court be reſtrained from making that any ground of thejr 
proceedings. In this reſpe&t therefore, the N 
muſt ftand, and a conſultation muſt go for the teſt. 


Str. 1056. 2 Athyns, 650. (x). 


pe EEE 


(x) 8. c. 4 Vin. 4b. Tir. Canons, 14. 2 Barn, B. R. 351. 
Z Ah. 650, : 
Hh 4 4. By 


> 


r 


— 


> - 
”— - 


” 
* 
1 
£ 
1 
1 
"— 
| 
* 
14 
1 
Ll 
#j% 
8 


472 


Felony. 


Marriage to be 


| Marriage. 
4. By the 26 G. 2. c. 33. If any perſon ſhall ſolem- 


nize matrimony in any other place than a church or pub. 


lick chapel where banns have been uſpally publiſhed, 


unleſs by ſpecial licence from the archbiſhop of Canterbury; 
or ſhall ſolemnize matrimony without publication of banns, 
unleſs licence be firſt had from ſome perſon having autho- 


"rity to grant the ſame; every perſon knowingly and 


wilfully ſo offending, and being lawfully convicted thereof, 
ſhall be adjudged guilty of felony, and tranſported for 
fourteen years. ſ. 8. (Except in Scotland, and except 
the marriages of quakers or jews as aforeſaid, ſ. 18.) 
The proſecution for ſuch felony to be commenced with- 


in three years after the offence committed, ſ. 


5. 7. 9 An, Huydin and Goul7, Before the delegates, 
It appeared that Haydon and Rebecca his wife were 
ſabbatarians, and were married by one of their miniſters in 
a ſabbatarian congregation ; the form in the common 
prayer book was uſed, except the ceremony of the ring, 
T hey lived together as man and wife for ſeven years, and 
then Rebecca died. Whereupon Haydon took out letters 
of adminiſtration to her. But Gould and Margaret his 
wife, wi'o was ſiſter to Rebecca, ſued a repeal, ſuggeſting 
thar Rebecca and Haydon were never married. And it 
appearing that the miniſter who married them was a mere 
layman, and not in orders, the letters of adminiſtration 
which had been granted to Haydon as her huſband were 
repealed, and a new adminiſtration granted to the ſaid Mat- 
garet Gould her ſiſter. And this ſentence, upon as ap- 
peal, was affirmed by the court of delegates, For it was 
held, that as Haydon demanded a right to himſelf as 


"huſband by the eccleſiaſtical law, he ought to prove him- 
ſelf a huſband by that law: and fo the court ruled, And 


a Caſe was Cited out of Swinburn, where ſuch a marriage 
had been ruled to be void, as to the privileges attending 


legal marriages. And it is obſerved in that caſe, that an 
act of parliament w-s thought neceſſary after the grand 


rebellion, to entitle people who had been married by juſ- 
tices of the peace, to ſuch legal advantages of dower 


thirds, and the like, as attended marriages duly ſolemniz- 


ed according to the rites of the church of England; and 
the act of the 7 & 8 NV. c. 35. ſeems to put this matter 


out of all doubt, which lays a penalty on clergymen in 


orders, if they celebrate marriage in a clandeſtine man- 

ner; for if the ſame privileges and advantages attended 

marriages ſolemnized by the diſſenters as thoſe celebrated 

according to the church of England, how eaſily would _ 
| —P 


Marriage. 
be evaded or rather rendered of no effect. There would 
then be no occaſion for licence or banns; for making 
oath ; or giving ſecurity that there were no legal impedi- 
ments: but every one might do what was right in his own 
eyes, who ſhould get himſelf admitted of a diſſenting 
congregation, Read. Tit, Marriage. 1 Salk. 19. 
But marriages by Romiſh prieſts, whoſe orders are ac- 
knowledged by the church of England, have been deemed 
to have the effects of a legal marriage, at leaſt in ſome 
inſtances; as in; the caſe of Mr. Fi-/ding, who was mar- 
ried by .8 Romilh prieſt to Mrs. Wadſworth : This was 
held. to be ſuch a marriage, as to make it felony in 
him to marry afterwards to the Jucheſs of Clepeland, Read. 
Tit. Mar, ry | | "Xs FIG 
And in Wigmore's caſe, M. 5 Am. where the wife 
ſued in the ſpiritual, court” for alimony, and in fact the 
huſband, was an anabaptiſt,'and although he had a licence 
from the biſhop to marry, yet he married 'this woman 
according to the forms of their own religion ; Holt chief 
juſtice, upon the prohibition, ſaid, By the canon law, a 
contract per verba de pre/entt is a marriage, fo is a contract 
per verba de eee if the contract be executed and he does 
take ber; this is a marriage, and they cannot puüniſh for 
fornication, but only for not ſolemnizing the marriage ac- 
- cording to the forms preſcribed by law, but not ſo. as to 
declare the marriage void. ©. 2 Salk. 438. n 
But go by the 26 P. 2. 6. 33, If apy petſon ſhall 
ſolemnize matrimony (except in Scotland, and except 
_ quakers and je as aforeſaid) in any other place than in a 
church or public chapel where banns have been nſually * ub- 
liſhed, unleſs by Tpecial licence from the archbiſhop of Can- 
 teibury ; or ſhall ſolemnize the ſame without lawful banns 
or licence ; ſuch marriage ſhall be null and void to all in- 
tents and purpoſes whatſoever. ſ. 8. 
Except in Scotland] The paſſage into, Scotland being left 
open by this act, many perſons have found their way thi- 
ther to be married, in'a manner very clandeſtine and irre- 
ulaf. And there hath been diverſity of opinions concern- 
ing the validity of ſuch marriages, 1 2 3 
Lord Stair, in his Inſtitutions of the Law of Scotland, 
page 26, ſays, “ "The public ſolemnity of marriage, is a 
matter of order, juſtly introduced by poſitive law, for the 
certainty of ſo important a contract; but not eſſential to 
marriage. Thence ariſes the "diſtinction, of public or 
ſolemn, and private or clandeſtine marriages, And al- 
though perſons who act contrary thereto may be juſtly 
4 puniſhed 
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duting the huſband's life, till the contrary , 


| jag with Glemn ones, certain penalties are impoſed upon 


Marriage. 
Puniſhed (as in ſome nations by excluſicn of the iſſue of 
loch marriages from ſucceſſion), yet the marriage cannot 
be declared void and annulled; and ſuch excluſions ſeem 
14 unequal ns, the innocent children. But by the 
Cuſtom of Scotland, cohabitation, and, being commonly 
Teputed man and wife, validates. the marriage, gives the 


wife right to her: thirds, who cannot be excluded there. 
I 


From, if ſhe was reputed lawful wife, and not queſtioned 
6 clearly 
proved. Fr 
Mr. Erſkine, in his Priociples of the Law of Scotland, 
pages 62 and 64, ſays, It is not neceſſary that mar- 
riage be celebrated by a clergyman, The conſent of par- 
ties may be declared before any magiſtrate, or ſimply before 
witneſſes, When the order of the church is obſeryed, the 
Marriage is called regular; when otherwiſe, clandeſtine. 
Towards a regular marriage, the church requires 1 
mation of banns in the churches where the bride and 
bridegragm reſide, Formerly, not only biſhops, but 
preſbyterics, aſſumed a power of diſpenſing with procla- 
mation of baons on extraordinary occaſions : but this hath 
not been exerciſed ſince the revolution.” _ 

In M*Doualls Inſtitute of the Law of Scotland, 
Vol. 1. p. 112, he ſays, Marriage is perfected by ſole 
conſent; for carnal knowledge is only the conſummation 
of it. Marriage is either ſolemn, or clandefline. A ſo- 
lemn marriage is that which is celebrated by a miniſter of 
the eſtabliſhed church, or one baving the benefit of the 
"toleration act, after due proclamation of banns. This 


"ought regularly to be done three ſevetal Sundays, in the 


_ churches reſpectively where the parties frequent divine 


ſervice; but if they belong to an epiſcopal meeting, it 


muſt be done in their congregation, and likewiſe in the 
pariſh churches where the parties reſide; and in caſe the 


miniſter of ſuch pariſh ſhall negle& or refuſe to publiſh 


the banns, it is declared ſufficient if done in the epiſco- 
pal congregation alone. But the public ſolemnity is only 
à matter of order, and not eflential to marriage; and 
therefore by the law of Scotland, not only a marriage 
folemnized by any miniſter or prieſt is good, but likewiſe 
"cohabitation as man and wife, ſufficiently aſcertains the 
marriage, noi called in queſtion during their joint lives. 
"Thoſe marriages which are not folemnized according to 
he order of the church, are termed clandeſtine. Not- 
withſtanding that clandeſtine marriages are equally bind- 


the 


| the parties, who thereby act contrary to the onder of law 


theſe are impriſonment for three months and a pena 
upon the parties, with perpetual} baniſument or 
arbitrary pumfhment upon the perſon that folemnizes the 
marriage. Of old, the parties loſt their reſpective in- 
tereſts of jus mariti and jus relifize; but that afterwards 
was altered. Perſons reſiding in Scotland, who marry in 
England or Ireland, without proclamation of bann in 
due coutſe, are ſubject to the pains of clandeſtine mar- 
riages. And the witneſſes to an irregalar marriage are 
ſubject to a fine.” | | 1 31090721 
ut whether clandeſtine marriages in Scotland, of Eng- 
liſh parties, who reſort thither to evade the Engliſh law, 
ſhall be ſuſtained in England, hath been doubted, And 
very learned men have queſtioned, notwithftanding that 
ſuch marriages are valid by the law of Scotland, whether 
they are effective in England. Where parties are bound, 
by the laws of their own country, to execute any import- 
ant act or contract with certain ſolemnities; it is doubted 
whether they can elude their own law, by going purpoſely 
to another country where ſuch ſolemnities ace not eſſential, 
and then returning immediately when the act is done. It is 
a queſtion of public law ; and the moſt celebrated writers 
on public law have holden, that ſuch zu act is ſraudu- 
lent ; it is ſraudem fucere lige, which the laws of all nations 
diſallow. In the caſe of Kobinfor and Bland, MH. 1 C. 3. 
which was upon & ſecuticy given in France for money 
there loſt at play, wherein the locality of the tranſaQio 
came in queſtion, there is an p6iter obſervation of lord 
Mansfield, very remarkable. As to the money won at 
play, By the rule of the Jaw of England, no'aQion can be 
maintained for it. To this it has been objected, that the 
contract was made in France: therefore the law of Frante 
muſt prevail, and be the rule of determination ; by which 
law, it is alledged, that the money is there recoverable 
before the marſhals of France, who can inforce obedience 
to their ſentences by imprifonment. I admit that there 
are many caſes, where the law of the place of the tranſ- 
ection ſhall be the rule: and the law of England is as 
liberal, in tuis reſpect, as other laws are, It has been 


laid down at the bar, that a marriage in a foreign country 


muſt be governed by the law of that country where the 
marriage was had. Which, in general, is true. But 
the marriages in Scotland, of perſons going from hence 
for that purpoſe, were inſtanced by way of example. 
They may come under à very different conkideration f 
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according to the opinion of Huberus, p. 33. and other 
riters G). No fuch caſe hath yet been litigated in Eng- 
und. except one, of a marriage at Oſtend; Which came 
before lord Hardwicke; who ordered it to be tried in 
the eccleſiaſticab court! but the young man came of 
age, and the parties were married over again; and ſo 
the matter was never brought to a trial.” Bur. Many, 
40e 10 ©; d Toni 8 1% Phe! 
- * Bullers Law of Ni Prius, p. 113. there is a 
ſhort note of a caſe wherein this point was afterwards de- 
termined, upon an appeal to the delegates ; viz. * Compton 
and Baarcreſt: I Dec. 1768. The appellant and-retpond- 
ent, both Engliſh: ſubjects, and the appellant being under 
iage, ran away without the conſent of her guardian, and 
were married in Scotland; and on a ſuit brought in the 
ſpiritual court to annul the - marriage, it was holden that 
the marriage was data nf vit rofl 
I bere banns: baue been uſually publifhed) HE. 21 C. 3. 
. and Nerthfield,” Two juſtices of, the peace had made 
an order to remove Abigail Fones, widow: of Jeſepb Fores, 
from the par iſh of King's! Norton to the pariſh of Northfie'd, 
-which laſt pariſh-appealed to the quarter ſeſſions ; and they 
confirmed the original order, and ſtated ſpecially That 
the pauper Aga Jenes being, whilſt ſole, a ſettled 
inhabitant at Aing't Northu in the year 1775, inter married 
.with hel Janes ha ſettled inhabitant at Northfield, at 
Berk -bil chapeh in the pariſh,,of : Kingfwinſord in the 
county of Stuffard, which was: erected, in the year 1765, 
band then duly conſecrated, and in Which divine ſervice 
had been publicly and gegularly celebtated ever ſince; and 
whereia banns of | marriage had been often publiſhed, and 


marriages celebrates, previous to the marriage in queſtign: 


LI 
. 


£44 444. . : * ny 


that the ſaid chapel Was a new: one, - erected fince the 
Wa.) - ff me + FL os. 4765 
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* = Dey ys 5 174 1 — | ” 1 

00) Sæpe fit ut adoleſcentes ſub curatoribus agentes, furti - 
vos amores nupuis] conglutinsre cupiences; abeant in Priſiam 
. orientalem alia ve loca, in quibus curstorum conſenſus ad ma- 
trimonium non requiritur juxta leges Romanas quz apud nos 
bac parte ceſſant. Celebrant ibi matrimonium et mox rede- 
unt in patriain. Ego its exiſtimo hang rem,manifeſto perti- 
nere ad everſionem juris noſtri; ac ideo non eſſe magiſtratus 


beie obligatos, e jure gentium ejuſmodi nuptias agnoſcere et 
ratas habere: multoque magis ſtatuendum eſt, eos contra jus 
gentium facere videri, qui civibus alient imperii ſua facilitate 
Jus patriis legibus contrarium ſcientes volentes impertiontur. 


8 ” ad Pand. „. T. 3. De confliu iegum. $ 8. 
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marriage at, and not.erected on the foundation of one 
that was ancient; and no act of parliament was obtained 
for erecting the ſaid chapel, or for celebrating matriages 
there, The two orders being removed by-cettiorari into 
the king's- bench, the only queſtion. appeared to be, whe- 
ther the mariage, upon the facts ſtated relative to the cha- 
pel, was void by the proviſions of the ſaid act. Oa its 
being: moved fiir a rule to ſhew cauſe why theſe orders 
ſhould not be quaſhed, lord Mantſield ſeemed to diſcou- 
rage the attempt to try a queſtion of ſuch ſerious conſe- 

vence, in a Collateral way, on à ſettlement caſe; and 
ſaid, he would turn the pariſh complaining of the removal, 
round, if he could. On ſhewing cauſe, the counſel in 
ſupport of the orders admitted, that when the validity of a 
marriage under the marriage act becomes a queſtion in the 
caſe of a ſettlement, it is not neceſlary that there ſhould 
have: been a ſentence of the ſpiritual court in order to 
entitle the parties intereſted to ſhew . the nullity of ſuch 
marriage; but they contended, that the words uſually 
publiſhed ought to be conſtrued to mean uſually at the time 
when the marriage in queſtion took place. If ſo, there 
was enough ſtated in the caſe, for the court to conſider 
this as a chapel in which banns had been uſually publiſhed. 
The word efien is nearly tantamount to wſually ; but, if it 
were not, yet as it is a rule that an order of ſeſſions is 


always to be ſupported, unleſs ſomething appears ex- 


preſsly on the face of it which ſhews it to be againſt law, 
the court would intend this to be ſuch a chapel as the act 


- required. If the conſtruction contended for on the other 
ſide ſhould prevail, this act would prove a trap to elergy- 


men and innocent perſons, who could not be expected to 


ſearch into hiſtory, to diſcover the exact time when mar- 


riages firſt began to be celebrated in any particular chapel. 


It is hard perhaps to draw a line, but here a uſage is 
clearly eſtabliſhed long before this marriage took place. 


On the other hand, againſt che validity of the marriage, 


it was:argyed, that the act is to be conſtrued, as if the 


caſe had happened the day after it paſſed. Uſage ſince 


{i could not vary the caſe;  fof to give operation to. uſage, it 


muſt have. a legal commencement. Arguments of hardſhip 


and inconvenience can only be reſorted to when the law is 
doubtful, but here the words of the ſtatute are clear. This 


is no more a trap than any other prohibitory law. After 


the paſſing of the act, no marriages. have been attempted 


to be celebrated in Lincoln's-Inn chapel, Gray's- Inn cha- 


pel, and many others, altho' they are old chapels, becauſe 


banns 
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banns had not been uſually publiſhed in them; and it 
would be abſurd, if a chapel erected ſince the act ſhould 
be in a betrer ſituation in that reſpect, than thoſe which 
had exiſted Jong before.—Lord Aans field: For a long 
time I was much averſe to a determination of this point, 
in ſueh a queſtion, and between ſuch parties. But upon 
more conſideration, I think we ought now to decide it. 
If there bas been an abuſe, we ought to ſtop it as early as 
poſſible, A delay might lead to a fuppofition that we 
doubt, where in truth we do not; and any ſubſequent 
inconvenience, in conſequence of our ſuppoſed doubt, 
might be chargeable upon us. The act clearly meant 
chapels exiſting at the time. It fays, the banns (ball be 
publiſhed in the pariſh church, or in ſome public chapel 
belonging to ſuch pariſh or chapelry, wherein the parties 
to be married ſhalt dwell. There is no chapelry here. 
am of opinion, that this marriage was void by the provi- 
ſions of the ſtatute. Douglas, 634. 

Soon after this determination, a bill was brought into 
parliament, and paſſed into a law, reciting, that whereas 
ſince paſſing the act of 26 G. 2. divers churches and pub- 
lic chapels have been erected and conſecrated, and mar- 
riages ſolemniaed therein, but by reaſon that in ſuch 
- churches and chapels banns of matrimony had not been 
uſually publiſhed before or at the time of paſſing the ſaid 
act, fuch marriages have been deemed to be void ; there- 
fore enacts, That all marriages ſolemnized or to be ſo- 
Jemnized before Aug. 1. 1781, in any church or public 
chapel erected and conſecrated ſince the making of the 
-Faid act, ſhall be as good and valid in law, as if they bad 
been ſolemnized in pariſh churches or public chapels 
-baving ehapelries annexed, and wherein banns had been 
- uſually publiſhed before or at the time of paſſing the ſaid 
dt: and clergymen having-ſolemnized the ſame ſhall be 
-indemnifed; and the regiſters that have been made of 


_ - ſuch marriages ſhall be removed to the pariſh church, 


and there kept as the regiſters of ſuch pariſh. 21 C. 3. 
CO 53. a , 

- [Notey this act relates only to marriages celebrated in 
churches or public chapels erected ſince the ſaid marriage 

act of 26 G. 2. Such as had been erected a longer or 
ſhorter time before, are not provided for by this remedial 
Jaw. As to theſe, the matter is {till left open ; which in- 

 *ludes in it this de queſtion, How far the word 

to extend. 
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t. By the ſtatute of the 26 G. 2. c. 33. All marriages wirneſbe pte - 
ſhall be folemnized in the preſence of two credible wit- ſeat. 
neſſes at the leaſt ; beſides the miniſter; who ſhall ſign 
their atteſtation thereof, ſ. 15. 

2. And at the time of the celebration of the marriage; Impediments 
the miniſter reciting the cauſes for which matrimony was 
» ordained, ſhall ſay, If any man can ſhe any juſt cauſe 
t * why they may not law fully be joined together let him 
% now ſpeak, or elſe hereafter for ever hold his peace.“ 
| 


Rubr. 
And then ſpeaking unto the perſons that ſhall be mar- 


ried, he-ſhall ſay; „I require and charge you both, 36 
* ye will anſwer at the dreadful day of judgment when 
« the ſecrets of all hearts ſhall be diſcloſed, that if either 
« of you know any impediment, why you may not be 
“ lawfully joined together in matrimony, ye do now con- 
« feſs it; for be ye well vᷣſſured, that ſo many as are cou» 
„ pled together otherwiſe than God's word doth allow, 
are not joined together by God, neither is their matri- 
« mony lawful.” Rubr. 
At which day of marriage, if any man do alledge and 
declare any impediment why they may not be coupled to- 
' gether in matrimony by God's law, or the laws of this 
realm; and will be bound, and ſufficient ſureties with 
him to the parties, or elſe put in a caution (to the full 
value -of ſuch charges as the perſons to be married do 
thereby ſuſtain) to prove his allegation ; then the ſolem- 
nization muſt be deferred until ſuch time as the truth be 
tried. Ruby. | | 
3 If no impediment be alledged, then the marriage ſhall Ring. 
go on; and after the parties have declared their mutual 
aſſent, and have taken each other in marriage according 
to the form preſcribed, then the man ſhall give unto the 
woman a ring, laying the ſame upon the book, with the 
. accuſtomed duty to the prieſt and clerk, And the prieſt 
taking the ring, ſhall deliver it unto the man to put it on 
the fourth finger of the woman's left hand; and the man 
holding the ring there, and taught by the prieſt, ſhall 
ſay, * With this ring I thee wed, with my body I thee 
1 and with all my worldly goods I thee endow.” 


1 A *% UL) Which 
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Which laſt words are beſt explained by the rubrick of 
the 2 Ed. 6. which was thus: The man ſhall give 
* unto the woman a ting, and other. tokeus of ſpouſage, 

| 4e as gold or filver, laying the ſame upon the book, and 
+; 7% £5,,the mat taught by the prieſt ſhall ſay, With this ring 
A thee wed, this gold and- filver I thee give; and then 
theſe other words,. « with all my worldly. goods I thee 
| « endow,” were delivered with. a more e 

„ ficaney. 

The ting at firſt (according to Grinders) was: not of 
gold but of iron, adorned with an adamant; the metal 
hard and durable, ſignifying the durance and perpetuity of 
the contract. Howbeit (he ſays) it {killeth not at this day 
what metal the ring be of: the form of it being round and 
poo y 2 end, doth import, that their love (hould circulate, 

w continually, The finger on which, this ring is 
to be worn, is the fourth finger of the left hand next unte 
the little finger, becauſe there was ſuppoſed a vein of 
blood to paſs from thence unto the heart. Swind, Matr. 
Can. ſet 15. 

In the Roman ritual, there iy a benediction of the ting 
and a prayer that ſhe who wears it may.continue in per- 
ſect love and fidelity to her huſband, and i in the fear of 
God all her days. 

Szcrament, - 4, By the rubricks of the 2 and of the 5 Ed. 6. The 

new married perſons were required on the ſame day of their 
marriage to receive the holy communion. 
Eut by the preſent} rubrick, it is only declared to. be 
convenient, that the new married perſons ſhould receive 
the holy communion at the time of their n. or at 
the firſt opportunity afterwards. 

Sermon, 5. By the rubricks of the 2 and of the 5 Ed. 6. Aſter 
the goſpel was to be a ſermon, wherein ordinarily the of- 
fice- of a man and wife ſhould be declared, according to 
holy ſcripture; or if there were no ſermon, then the mi- 
niſter was to read ſeveral ſentences out of cru, ſetting 
Forth the ſaid duties. 

. And, by the preſent rubcick, If there be no formes de- 
elaring the duties of man and wife, then the mo ſhall 
read the ſame mo as en 
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money, nor ſhall matrimony be hindred therefare : becauſe if 
any thing hath been accuſtomed te be given by the pious deve» 
tion of the faithful, we will that juflice be done thereupon 
— — 3 by the ordinary of the place afterwards. 

ind. 278. bY 

That no ſacrament of the church) Which were ſeven; of 
which matrimony was one, 

Shall be denied] Or delayed. Lindw. 278. 

Upon the account of any ſum of money] That is, uſed to be 
paid or taken in the adminiſtration of any of the ſacra- 


ments. "Lind. 278. (z) 


Nor ſhall matrimony be hindred therefore] But by the tu- 
brick in the office of matrimony, at the time of delivering 
the ring, the man ſhall alſo then lay down the accuſtomed 
duty to the prieſt and clerk. Which if he ſhall refuſe to 
do; whether the miniſter is bound to proceed nevertheleſs, 
doth not appear fram any rubrick or canon. 

Hath been acch/iomed ta be given] That is, of old, and 
for ſo long time as will create a preſcription, althoꝰ at firſt 
given voluntarily, For they who have paid ſo long, are 
preſumed at firſt to have bound themſelves voluntarily 
thereunto, . Lind. 279. 

And this, it is ſaid, is recoverable by law, in ſuch 
places and caſes only, where there is a cuſtom for the pay- 
=_ thereof, upon performance of the duty. Boh. L. of 

ith, 144, 5. 

Mr. Fohn/on ſays, it was an ancient cuſtom, that mar- 
riage ſhould be performed in no other church but that to 
which the woman belonged as a pariſhioner; and therefore 
to this day, the eccleſiaſtical law allows a fee due to the 
curate of .that church, whether ſhe be married there or 
not. And this fee was expreſsly reſerved for him by the 
words of the licence, according to the old form, which 
is not yet diaſed in all dioceſes. But it is faid, that 
5 ge hath been otherwiſe givea in the temporal courts. 
Tobnſ. 188, 189. | 
So in the caſe of Thompſon and Davenport, M. 13 Uf 
The plaintiff libelled againſt the defendant, ſetting forth 
a.cuſtom in the pariſh of Ellington in Derbyſhire, that 
of every woman who is a pariſhioner, and dwelleth there, 
and marrieth with a licence, the huſband at the time of 
the marriage, or ſoon after, ſhall pay to the vicar 5s as 


_— cc. RDÞSO.LÞuwWA 
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| (x) See Deprivation, in the note. 
Vox. Il, 1 0 
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an accuſlomed fee; and ſo brought his caſe within that 
cuſtom ; the defendant ſuggeſted for a prohibition, that 
all cuſtoms are triable at common law, and that the plain- 
tiff had libelled againſt him, ſetting. forth the cuſtom 
as aforeſaid. And a prohibition was granted, Lutte, 


"1059, 


And in a late caſe, upon an appeal to the arches, Sir 
George Lee not only declared againſt the cuſtom as an 
unreaſonable cuſtom, but gave ce againſt the clergyman 
with ſome warmth, | 

And Sir William Blackſtone ſays, of common right no 
fee is due to the miniſter for performing ſuch like branches 
of his duty, and it can only be ſupported by ſpecial cuſtom; 


but no cuſtom can ſupport the demand of a fee without 


performing them at all. 3 Black. go. (a) 


VIII. Regiſter of marriage. 


By the 26 G. 2. c. 33. The churchwardens and chapel- 
wardens of every pariſh or chapelry ſhall provide proper 
books of vellum or good and durable paper, in which all 
marriages and banns of marriage reſpectively there pub- 
liſhed or ſolemnized ſhall be regiſtered ; and every page 
thereof ſhall be marked at the top with the figure of the 


number of every ſuch page, beginning at the ſecond leaf 


with number one; and every leaf or page ſo numbered ſhall 
be ruled with lines at proper and equal diſtances from each 
other, or as near as may be; and all banns and marriages 
publiſhed or celebrated in any church or chapel, or within 
any ſuch pariſh or chapelry, ſhall be reſpeQively entered, 
regiſtered, printed, or writien upon or as near as con- 
veniently may be to ſuch ruled lines, and ſhall be ſigned 
by the parſon vicar miniſter or curate, or by ſome other per- 


ſon in his preſence and by his direction; aud ſuch en- 


tries ſhall be made as aforeſaid on or near ſuch lines in 
ſucceflive order, where the paper is not damaged by ac- 
cident or length of time: And all books provided as afore- 
faid, ſhall be deemed to belong to ſuch pariſh or cha- 


pelry reſpectively. ſ. 14. 
And immediately after the celebration of every mar- 


- . riage, an entry thereof ſhall be made in ſuch regiſter ; 


— —— — — 


(a) 1 Raym. 450. 2 Raym. 1558. 1 Barnard, B. R. 159. 
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in which entry or regifter it ſhall be expreſſed; that the 
ſaid marriage was celebrated by banns or licence; and if 
both or either of the parties married by licence be under 


age, with conſent of the parents or guardians as the caſe ' 


ſhall de; and ſhall be ſigned by the miniſter with his pro- 
per addition, and alſo by the parties married, and atteſted 
by two witneſſes preſent at the ſolemnization of ſuch mar- 
riage. ſ. 15. 

Which entry ſhall be made in the fotm or to the effect 
following, vix. 


* the 1 the 
A. B. of | 115, J-. D. of 4, 
pariſ . wr married in this La by 

bann ent , 

el with conſent of 2 4 5 this —— day of 

Rector 
By me J. J. [ Vicar 
Carate 


| This marriage was ſolemnized butween us * in the pre- 


ſen N G. H. fis. 


And if any perſon ſhall knowingly and wilfully infert 
or cauſe to be inſerted in Tuch regiſter book any falſe en- 
try of any matter or thing relating to any marriage; or 
falſly make alter forge or counterfeit, or cauſe or procure 
to be falſly made altered forged or counterfeited, or aſſiſt in 
falſly making altering forging or counterfeiting, any ſuch 
entry in ſuch regiſter ; or utter or publiſh as true any ſuch 
falſe altered forged or counterfeited regiſter as aforeſaid, 
ora copy thereof, knowing the ſane to be falſe altered 
forged or counterfeited; or if any perſon ſhall wilfully de- 
ſtroy or cauſe or procure to be deſtroyed, any regiſter book 
of marriages, or any part thereof, with intent to avoid any 
marriage, or to ſubject any perſon to any of the penalties 


of this act: he ſhall be guilty of ſelony without benefit of 


clergy. ſ. 16. 
A doubt hath been made, in what manner a marriage 


celebrated by virtue of a ſpecial licence from the archbiſhop . 


of Canterbury, ſhall be regiſtered ; eſpecially where the 
marriage is lemiized in 1 private houſe, and by a clergy- 
6 1 2 C man 
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man not being the incumbent of the patiſh, and the in- 
cumbent refuſes to permit the ſame to be entered in the 
pariſh regiſter, But the doubt ſeemeth to be ſolved by the 
words of the act itſelf : The regiſter book of marriages 
is of the goods of the pariſh, and conſequently the church- 
wardens (and not the miniſter) ought to have the keeping 
thereof; and the act ſays, all marriages celebrated in any 
church or chapel, or within any ſuch pariſh or chapelry, (hall 
be entered in ſuch regiſter; and therefore if the church- 
wardens ſhall refuſe to produce the regiſter book for that 
purpoſe, they may be compelled thereunto by legal pro- 
ceſs: for where a thing by any act of parliament is required 
to be done; that alſo is required without which the thing 


- tifelf cannot be. 


* Another doubt hath been made, by what name the wife 
fhall ſubſcribe the regiſter, whether by the name which ſhe 
had before marriage, or by the newly acquired name of her 
huſband. Ia Scotland, the wife retains the name which 
ſhe bad before marriage; but in England the caſe is other- 
wiſe : for by the marriage ſhe loſes her former name, and 
legally receives the name of her huſband, As appears from 
a pretty ſtrong caſe, Bon v. South, M. 38 El. a man had 
iffue a ſon and a daughter, and deviſed his land to his ſon in 


tail; and if he died without iſſue, that it ſhould remain to 


the next of his name; and died. The ſon died without 
iſſue; the daughter being then married, the queſtion was, 
whether ſhe ſhould have this land. And it was held by 
the court, that ſhe ſhould not. For ſhe had loſt her name 
by her marriage. But it ſhould goto the next heir male of 
the name. But if ſhe had not been married at the time of 
her brother's death, ſhe ſhould have had it; for ſhe was 
the next of the name. Cro. Eliz. 532, 7 19 


IX. Certificate of marriage. 


By the 5 V. c. 21. For every piece of vellum, parch- 
ment, or paper, upon which any certificate of marriage 
(except of the marriage of a ſeaman's widow) ſhall be in- 
grofſed or written, ſhall be paid a ftamp duty of 58. And 


if any perſon ſhall write ſuch certificate upon the ſame be- 


fore it be ſtamped he ſhall forfeit 5 |, 
| X. Trial of marriage, 


I. Dr. Godolphin ſays, that marriage was at firſt tried 


in the temporal courts :. but afterwards by the conceſſion 
5 5 | 


Sarge 
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of princes, ſuch cauſes were determined in the ſpiritual 
courts. God. 489. 

And the reaſons why the cognizance thereof hath been 
permitted to the eccleſiaſtical judge, are divers; eſpecially 
becauſe matrimony was heretofore a ſacrament” of the 
church; and the office being performed by clergymen, 
this of conſequence brings the performance under the 
dioceſan's inſpeCtion ; and in the cafe of the levitical' de- 
grees in particular, eccleſiaſticks are preſumed to be the 
beſt judges vf what is prohibited by God's la. 


2. The lawfulneſs of marriage is to be tried by the bi- As to the law- 


ſhop's certificate, upon an iflue accoupled in lawful matrimony 
or not; as in a writ of dower, appeal, baſtardy, or the 
like. 1 nfl. 134. (5) + 

But whether a woman is a feme covert, or whether ſhe 
is the wife' of ſuch a perſon, is triable by a jury upon 
ſuch an iſſue. Therefore a marriage de facto, or in repu- 
tation (as amongſt the quakers) hath been allowed by the 
temporal courts to be ſufficient to give title to a perſonal 
eſtate, becauſe the lawfulneſs of the marriage is not in 
iſſue, or the point to be tried. For the iſſue is whether a 
marriage was contracted between the parties or not, or 
whether the parties lived in a married eſtate, where the 


8 
* * * — 2 
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(4) And the biſhop's certificate in this caſe is concluſive 
againſt all the world, Fitz. 46. Efleppel, 282. ſee Baſtards, 
II. 2. and Biſhops, IJ. 11.; and is the only mode of trying 
the iſſue on the'ples of ne ungues accouple in loial matrimonie, 
Co. Entr. 180. 6. 181, for to ſuch a plea a mere /entence in 
the eccleſiaſtical court-is not a good replication, becauſe that 
would be to plead evidence, which, if it is any thing, amounts 
to the general iſſue, contrary to the rule, /ee 4 Bac. Ab. 60. 
and to bind the court by what does not bind the biſhop, who, 
if he ſee cauſe, may revoke the ſentence. Robins v. Crutchley, 
2 Wil/. 122, 127, For according to the canoniſts, /ententia 
in conjugali cauſa nunquam tranfit in rem judicatam. Oughton. 


. 306. Sanchez de Matrimonio, Lib. 7. Diſp. 100. quoted 
_ by Dr. Wynne in the Ducheſs of Kingſton's trial, The 


reaſon given is, that ſecret ſin may be avoided : Poteft etiam 
Jjudex ex officio parte invitd procedere ad retraftandam hujuſmodi 
ſententiam, inne ad id teneri judicem probat textus, quia ſui 
intereſt peccata auferre. Sanch. 1b. But ſuch a (entence, unre- 
aled and unappealed from, is evidence to a jury, as will 
ſeen infra 6.; and, according to the caſe of Meadeaws v. the 
Ducheſs of King fon, may be pleaded in chancery. Ambler, 756. 
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; marriage ; dut that they ſhould be of the lame force, and 
But in the act of the 26 G. 2: £433; there is ud pro- 
upon a ſuppoſition that ſuch marriages are good and 


legality of it doth not come in, queſtion. oed. b. 1. 
- | 


Ia che act of 6 & N. 6. b. laying a duty ppon mar. 
riages; quskers and je ws, cohabning as man and, wife, 
were requited to pay the ſaid duty, although. not married 
eccarding to the lat of England: and there was a proviſo, 
that nothing thetein contained ſhould. be conſtrued to make 
good or effectual in law any ſuch marriage or pretended | 


no other, as if the ſaid act had not been made, 
viſo of the like purport : but rather the act proceeds 


valid. | 

And in. the aforeſaid, caſe of Hayden and Gould, it was 
aid, that though the huſband, demanding a right due to 
him as huſband, by the eccleſiaſtical law, muſt prove him- 
ſelf a huſband according to, that law, before he can be in- 


. titled to it; and if he do not, ſhall not reap benefit by hi t 
own fault; yet the wife who is the. weaker ſex, and chil- 4 
dren who, were in no fault, may intitle themfelyes to a : 


| cannot be called a mere nullity, becauſe by the law of 


Biſhop's eertiſi- 
cate, ; 


temporal right, by ſuch marriage; which (as was. urged) 


nature the contract was ſufficient ; but only an irregularity, 
in not complying with a pofitive law. - Gi 430. 2 
3. In writs of dower or other writs, brought in the 
'king's temporal courts, if iſſue be joined upon mot accoupled 
in — — this being a cauſe» which is merely 
eccleſiaſtical, the trial thereof. muſt be by the biſhop or 
ordinary, upon an inquiſition taken before him as judge. 
Which is after this manner: The king firſt ſends his writ 
to the biſhop to make the inquiry; for the eccleſiaſtical 
Judge, before he hath received the king's writ, may not of 
'himſelf inquire of the lawfulneſs of the matrimony ; but 

fter ſuch time as he hath received the ſaid writ io make 
the inquiry, he muſt not ſurceaſe for any appeal or inhi- 
bition, but muſt proceed until he hath certified the kipg's 
court thereof; and then when the biſhop hath received ine 
king's writ, he doth give notice thereof unto. the party who 
took exception to the matrimony at bis dwelling © houſe, 
if he hath any, within the dioceſe, to ſpeak at a day pre- 
fixed by him againſt the matrimony if he will; and after 
ſuch notice given, whether the party come or not, the 
witneſſes of the demandant to prove the legality of the ma- 
trimony are taken, and admitted by the biſhop, if no ſuf- 


- 
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ficient exception be taken to the witneſſes, After the de- 
poſitions taken, they are publiſhed, and certified into the 
king's court where the iſſue was joined, by letters under 
the ſeal of the biſhop, importing that in purſuance of the 
ſaid writ he hath made due inquiry, according to the 
eccleſiaſtical laws, into the matters therein contained ; and 
that he hath found by lawful proofs, and other canonical 
requiſites in that behalf, that ſuch perſon (as the caſe ſhall 
be) was or was not zccoupled in lawful matrimony. For 
he muſt certify the point in iſſue generally, and not make 
a ſpecial verdict of it, or expreſs the manner gf the mar- 
riage at large. And after ſuch certificate made, there ſhall 
be no appeal, but the ſame certificate ſhall be a bar and 
conclude all parties for ever. And after ſuch certificate, 
and re- ſummons of the tenant in the king's temporal 
court, judgment ſhall be given for the plaintif, Hughes, 


293, 294. 
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4. In the caſe of Harriſon and Burwell (d) before men- Prohibition, 


tioned, it was obſerved, that no prohibition was to be 
found in the regiſter or elſewhere, concerning the queſtion- 
ing of any marriage in the ſpiritual court, in all the time 
before the acts of parliament, and long after ſome of them; 
and it was alſo confeſled, that neither the act of the 25 H. 8. 
nor 28 H. 8. gave any juriſdiction to the temporal courts 
concerning marriages, more than they had before; being 
acts only directory to the eccleſiaſtical proceeding in mat- 
ters of mattiage. But it was declared, that by the 28 H. 8, 
the temporal courts ate become the proper judges what 
marriages are within or without the levitical degrees, and 
are to prbhibit the ſpiricual courts if they impeach any per- 
ſons for ' marriages without thoſe degrees. But Yaughan 
declared in this caſe (and repeated that declaration in the 
caſe of Hill and Good) (e), that if granting 'prohibitions 
to the ſpiritual courts in caſes of matrimony, were 
res integra now, he ſaw no reaſon why they ſhould be 
granted in any caſe; but that there having been ſo many 
precedents of prohibitions, and no complaint, or at leaſt 
redreſs, in parliament, they could not take upon them to 
alter the courſe of the law fo long practiſed, Gibſ, 413. 

The latter of theſe two caſes, was in the 25 C. 23 and 
in the 34 C. 2. a prohibition was prayed to the ſpiritual 
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court at York, to hinder a proſecution there for. mar 
ing the ſiſter's daughter, But it was denied by the whole 
court upon this general reaſon ; becauſe it is a cauſe of 
eccleſiaſtical cognizance, and divines better know how to 
expound the law of marriages than the common lawyers ; 
and though ſometimes prohibitions bave been granted in 
cauſes matrimonial, yet if it were now res integra, they 
would not be granted. And it being ſuggeſted in that 
caſe, that the iiſue of the marriage would be baſtardized 
in caſe of a divorce, and deprived of certain lands ſettled 
upon them in marriage; the court ſaid, this was pot ſuf- 
ficient matter of ſuggeſtion, for here the ſpiritual court 
held not plea of the temporal inheritance ditecily, but only 
conſequentially ; for which if they ſhould be prohibited, 
they would have nothing left, GIF 413. Kaym, 464. 
Shin. 37. 

And in the caſe of Denny and Aſhwell, E. 3 G. a pro- 
hibition was denied to a ſuit in the ſpiritual court, for a 
perſon's marrying his wife's ſiſter's daughter, Str. 53. 

5. The proof of a marriage may be by witneſſes who 
were preſent at the ſolemnization; by cohabitation of the 
parties; by publick fame and reputation ; by confeſſion of 
the married perſons themſelves, although their acknow- 
ledgement might only be to avoid the puniſhment of for- 
nication; and by divers other circumſtances ; which if 
they amount 'to half proof, ought to be extended in fa- 
vour of marriage father than contrary to it, Mood. Civ. 
L. 122. * | 

But now, fince the ſtatute of the 26 G. 2. c 33. the 
regiſter book ſeems to be intended as the proper, although 
pot the only evidence in this matter ; for jf there ſhall 
be any doubt as to the identity of the perſons, ar the like, 
the regiſter in this reſpect can be no evidence at all /). 

In the caſe of Sr Devercux and Muchdewchurch, E. 2 C. 3. 
with regard to the ſettlement of a poor perſon, there was 
proof of a marriage by two witneſſes, who ſwore they were 


— — — 


Y This a8 doth not take away the evidence of preſumption 
from cohabitatipn. Bat if the evidence be clear that the 
marriage was not celebrated according to the requifitions of 
the zft, it is totally void, and no declaratory ſentence in the 
ecclefiaſtical court is neceſſary, Ball. N P. 114. Rex v. 
Preflon next Travaſham, M. 33 G. 2. B. R. But in ſome 
caſes an actual marriage muſt be proved. Vid. infra, the caſes 
of Merris and Miller, and Birt and Bark, : 

5 preſent 
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ſent on February the 7th, 1758, when a marti 
 lemnined in the pariſh church of St Devereux, — 
obn and Suſannah Meredith by the miniſter of the pariſh 
y banns. An entry was made in the regiſter, that 
were married by banns: but it was not ſigned by the mi- 


niſter, parties, or witneſſes. Lord Manifield, chief juſ- 
tice, held this to be a ſufficient proof of the marriage, ſo 


as to fix the ſettlement of the wife in the huſband's pariſh ; 
but ſaid, he would ex cis grant a rule upon the miniſter, 
to ſuew cauſe why an information ſhould not be granted 


againſt him, for not atteſting the entry agreeable to the 


ſtatute. Burrow's Set. Caſ. 506, 

In truth, there is a great miſtake in many perſons, ſup- 
poſing, where an act of parliament inflicteth no ſpecial 
penalty for diſobedience, that they may tranſgreſs ſuch 
act, without any danger of being called to account 
whereas nothing is more certain, than that where an act 
appointeth no particular puniſhment, the offender is liable 
to be puniſhed by fine and impriſonment, upon indictment 
or information, at the deſcretion of the court. So that an 
aQ inflicting no particular penalty, is in the higheſt de- 
gree penal; ſo far as a man's liberty or property may be 
affected. Which conſideration is applicable not only to the 

reſent caſe, where regiſters are not regularly kept accord- 

ing to the ſtatute ; but allo to the caſe, where ſurro- 
gates ſhall grant licences to marry in pariſhes or places 
where neither of the parties doth inhabit; or where a 
clergyman ſhall preſume to marry ſuch perſons, neither of 
them being his own pariſhioner : As alſo, where a 
miniſter ſhall take upon him to publiſh the banns, not 
immediately after the ſecond leſſon, as this act requireth'; 
but after the Nicene creed, as was before injoined by 
the rubrick, For if a father ſhould attend immedi- 
ately after the ſecond leſſon, to forbid the banns where his 
child is under age ; and no publication being then made, 
ſhould go away, and the publication afterwards pro- 
ceed ; the clergyman, making ſuch publication, would 
not be in a defirable ſituation. Indeed, it doth not ap- 
pear, why the time, as it is now limited, immediately 
after the ſecond leſſon, is more proper than the other time 
was, after the Nicene creed; or rather, it ſeemeth to be leſs 
proper, becauſe immediately after the ſecond leſſon the 
ublication makes a manifeſt break and interruption in the 

ſervice; but after the Nicene creed there is a pauſe, that 
part of the ſervice being then compleated, However, — 
| | tne 
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the matter ſtands ; and it is not in the diſcretion of any 


roms perſon to judge of the propriety or impropriety; 
und therefore, this being the law, the rubrick after the 
Nitene'creed in this particular ought to be altered; and 
the rather, as it may prevent a miſtake of ſome perſans, 
who may think that the rubrick in this reſpeR is ſtill in 
force, not conſidering, that although the rubtick is con- 
firmed by act of parliament (and is indeed itſelf part of an 
act of parliament), yet no maxim in the law is more eſta. 
'bliſhed, than that a ſubſequent contrary act virtually repeals 
n preceding act, ſo far forth as it is contrary ; and may alſo 
prevent perhaps another miſtake of thoſe who may ſuppoſe, 
that the rubtick, together with the book of common prayer, 
before ĩt received the ſanction of parliament bavidg been 
drawn up by the clergy in convocation, received its 
whole force by eccleſiaſtical authority, and needed no 
parlianientary' confirmation, but, on the contrary, that the 
parliament bave nothing to do with it, either to confirm or 
alter it. This was once the notion of eccleſiaſticks; but 
the foundation thereof was aboliſhed, with the. — 
power, out of this realm, above 200 years ago. What 
now remains of it, if any thing doth remain, is a, ſhadow 
without any ſubſtance. An empire within an empire, two 
diſtin& legiſlatures in 'ohe Kingdom independent of each 
other, and both of them pretending to be abfolute have been 
long ſihce found to be abſurd and incompatible, _ 

In the caſe' of Morris and Miller, E. 7 G. 3. The 
queſtion was, Whether to ſupport an ation for a criminal 
convet ſation, there muſt not be proof of an actual marriage ? 
The fact was, they 'wete married at May-Fair chapel, 
The repifter or books could not be admitted in evidence. 
Keith, who married them, was tranſported: and. the clerk, 
who was preſent, was dead. So that the plaintiff could 
not prove the actual marriage, by any evidence, But the 
plaintiff's witneſſes proved articles between him and his 
wife, made 'after marriage, for the ſettling of the wife's 
eſtate, with the privity of relations'on both fides. They 
proved cohabitation, name, and reception of her by every 
body as his wife. Lord Mansfield delivered the reſolution 
ef the court: In theſe actions for criminal converſation, 
there muſt be proof of a marriage in fact, as contraſted to 
cohabitation and reputation, of matriage ariſing from 
thence, Perhaps there need not be ric proof from the 


regiſter, or by a perſon preſent, but ſtrong evidence muſt 


be had of the fact; as by a perſon preſent at the wedding 
+ \ dinner, 
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dinner, if the regiſter de burned, and the miniſter and clerk 
dead. So alſo in proſecutions for bigamy, a marriage in 
fat muſt be proved. But except in theſe two caſes, I 
know of none, where reputation is not a good proof of 
marriage. Burr, Manif. 2057. Black. Rep. 632. 

E. 19 G. 3. Birt and Barlow. This was an action of 
treſpaſs and affault for criminal converſation with the 
plaintiff's wife. It was tried before Blackflone, Juſtice ; 
when by direction of the judge the plaintiff was non- 
ſuited. On a rule to ſhew cauſe why the nonſuit ſhould , 
not be ſet aſide and a new trial granted, the judge's report 
was as follows: The firſt witneſs that was called by 
« the plaintiff, was Thomas Sharpe, who proved a copy 
« of the regiſter of the pariſh of St. Alfred Canterbury, 
« in theſe words, John Birt eſquire of the pariſh of St 
« Margaret Rocheſter, and Harriet Champneys of this 
« pariſh, married by banns 15 Dec. 1767, by 'Jobn 
« Lynch miniſter, (Witneſſes, Robert Lynch, Francis 
«© Champneys, Anne Lynch, Elizabeth Lynch.) 17 
„ Another witneſs was next called to prove the fact of 
« adultery, I was of opinion, that this was not ſufficient 
1% evidence of the marriage, but that the identity of the 
« parties muſt be proved, elſe it might poſſibly be a regiſ- 
« ter of the marriage, not of the plaintiff and bis ſup- 
% poſed wife, but of ſome other perſons of the ſame 
„% name. The counſel for the plaintiff then (aid, that in 
„ courſe of their examination to prove the adulterous in- 
« tercourſe, it would come out from the mouths of the 
„ witneſſes, that the plaintiff's reputed wife was of the 
« name and family of Champneys, and that they had long 
« cohabited together, and were eſteemed to be man and 
e wife by all their friends and relations. I till thought 
„ that the evidence, ſo opened, would be inſufficient, 
« holding, in conformity to the cafe of Morris and Mil- 
« ler, that this was the only civil caſe in which proof of 
« an actual marriage was requiſite, as contradiſtinguiſhed 
© from acknowledgment by the parties, cohabitation, re- 
5 putation, and the like: that the ½% proof that can be 
„given of an actual marriage, is by ſome perſon actually 
i preſent at the ſolemnity : that in the preſent caſe, there 


— 


— 1 


(2) I preſame the names of the huſband and wife were alſo 
ſabicribed, altho* that was not ſtated in the report. It is ex- 
preſsly required by the marriage act, 26 G. 2. c. 33. 15. 


« appeared | 
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« appeared to have been no fewer than five witneſſes pre. 


« ſent at the marriage thus regiſtered, which was only 
< eleven years ago: that the act had directed the wit. 
« neſſes to ſubſcribe their names to the regiſter, in order 
« to facilitate the inveſtigation of the legal evidence of 
« marriages; and that till theſe five witneſſes were ac- 


counted for, as by ſhewing them all dead or the like, 1 


©« could not admit leſs proof than that of ſome perſon 
« preſent to demonſtrate the identity of the parties, [ 
accordingly nonſuited the plaintiff, After which, a 


« 
* proctor from the eccleſiaſtical court, then preſent ; de- 
«ce 


clared openly, that he had been ſubpcenaed by the 
© plaintiff to prove, and could prove, the taking out 2 


licence for the marriage of the plaintiff and his reputed - 
« wife. I mention this circumſtance, tho? it cauld be 
"6c 
<< 


no ground of my determination, as it ſhews ſomething 


more than a bare poſlibility that the plaiotiff and his 


s wife were not the identical perſons ſo regiſtered as mar- 
« rying by banns.” Againſt the rule for'a new ttial, 


it was argued, that the ad meant to introduce ſome more 


accurate proof of marriages than what was in uſe before 


the paſſing of the act. It therefore enacts, that witneſles 


ſhall be preſent who ſhall ſubſcribe their names to the te- 
giſter, and the purpoſe of ſuch ſubſcription muſt be to 


point them out, that they may be produced when it ſhall 


become neceſlary to prove the marriage, There is no 


caſe in the Jaw where ſubſcribing witneſſes are neceſſory, 
and ” bn it is not neceſſary to produce them, or, if they 


are ſhewn to be dead, to prove their hand- writing, The te- 
giſter proved the marriage of two perſons of the ſame names 
with the plaintiff and his wife, but could not ſhew that 
they were the identical perſons, In ſupport of the rule, 
it was obſerved, that the preamble to the ſection of the 
ſtatute in diſpute profeſſes an intention to render the proof 


of marriages more eaſy, and it would be a ſtrange ſoleciſm 


to conſtrue it ſo as to render it more difficult. It was ad- 
mitted, that the proof of the marriage was compleat, and 
no caſe could be ſhewn which had determined that there 
could be no other evidence of the identity of the parties, 
but the teſtimony of perſons preſent. Proof of the parties 
having been- ſeen going to church the morning of the day 


mentioned in the regiſter, or lying together at night, would 


ſurely be evidence of the identity, and ſo would proof of 
their having cohabited together from the time of the mar- 
riage downwards. In an action for goods furniſhed to a 


wife, evidence of cohabitation and reputation is ſufficient: 


* in 
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in a caſe of criminal converſation, ſomething more, name- 


ly, an actual marriage muſt be ſhewn. This is done by 
the regiſter ; and when it is coupled with evidence of co- 
habitation and reputation, the proof is compleat. As the 
copy of the regiſter only was produced (and was all that 
was neceſſary), the witneſſes could not have proved that 
atteſtation, even if they had been called. Lord _ 


1d: From the report it appears, that the ground of the 


nonſuit was an idea, that the .identity muſt be proved by 
the miniſter or ſome of the atteſting witneſſes, unleſs their 
not being produced is accounted for in the ſame manner 
as is required in the caſe of ſubſcribing witneſſes to a deed, 
The counſel for the plaiatifF ſtated other evidence of the 
identity; whether ſuch as would have been ſufficient when 
produced (as it might, or might not be, according to the 
differences ariſing from the manner of ſtating it), I give 
no opinion. But the judge decided, that it was neceſſary 
to produce ſome of the ſubſcribing witneſſes, The clauſes 
in the marriage act, relative to regiſters, are of infinite 
utility to the kingdom. They were meant,. as well to 
prevent falſe entries, as to guard againſt illegal marriages 
without licence or the publication of banns. The tegiſ- 
ters are directed to be kept as public books, and accom- 
panied with every means of authenticity, But beſides 
facilitating and aſcertaining the evidence of martiages, 
they are intended for other wiſe purpoſes, They are of 
great aſſiſtance in the proof of pedigrees, which bas be- 
come ſo much more difficult ſince inquiſitions p mortem 
have been diſuſed, that it is eaſier to eſtabliſh one for 500 
years back before the time of king Charles the ſecond, 
than for 100 years ſince his reign, But this advantage 
would be loſt, and it would be very prejudicial, if the act 


were ſo conſtrued as to render the proof of martiages 


more difficult than formerly. I take it for granted, that 
the law ſtands as it did before in that reſpe&t. Regiſters 
are in the nature of records and need not be produced, 


nor proved by ſubſcribing witneſſes, A copy is ſufficient, 
and is proof of a marriage in fact between two parties de- 
ſeribing themſelves by ſuch and ſuch names and places of 


abode, tho” it doth not prove the identity. An action for 


criminal converſation is the only civil caſe, where it is ne- 
ceſſary to prove an ad⁰uν,jꝭỹ marriage. In other caſes, co- 
habitation, reputation, and the like, are equally ſufficient 
ſince the marriage act as before. But an action for 


criminal converſation has a mixture of penal proſecution 
for which reaſon, and becauſe it might be turned to bad 


_ -= purpoſes 
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purpoſes by perſons giving the name and character of 
wife to women to whom they are not married, it ſtruck 
me, in the caſe of Morris and Miller, that in ſuch an 
action, a marriage in fact muſt be proved, I fay, a mar. 
riage in fa, becauſe marriages are not always regiſtred. 
There are marriages among particular ſorts of * 
where the proof by a regiſter would be impoſſible. But az 
to the proof of identity, whatever is ſufficient to ſatisfy a 
Jury, is good evidence, If neither the miniſter, nor the 
clerk, nor any of the ſubſcribing witneſſes, were ac. 
quainted with the married couple, in ſuch a caſe none of 
them might be able to prove the identity. But it may be 
proved in a thouſand other ways. Suppoſe the bell- ringer 
were called, and proved that they rang the bells, and came 


Immediately after the marriage and were, paid by the 


parties; ſuppoſe the hand- writing of the parties were 
proved ; ſuppoſe perſons called who were preſent at the 
wedding dinner; and many other ſuch like, illes and 
Aſphurſt, juſtices, were of the ſame opinion. Buller, juſ. 
tice : The original regiſter is not neceſſary to be produced; 
and it is only where that is required, that ſubſcribing wit- 
neſſes muſt be called. In this caſe, the wife's maiden 
name was Harriet Champneys. Suppoſe a maid ſervant 
had proved that ſhe always went by that name til! the day 
of the marriage, that ſhe went out that day, and on her 
return, and ever fince, was called Mrs. Birt : ſurely that 
would have been evidence of the identity.— And the rule 
for a new trial was made abſolute. ¶ The cauſe was tried 
again at the next aſſizes, and a verdict found for the plain- 


IF.] Douglas, 171. 


Sentence in the 6. I. 7 G. 2. Before lord Hardwick chief juſtice, at 


ſpiritual court 
conclufive, [and 


Where not.] 


niſi prius in Middleſex. There was an action for mali- 
cioully procuring the plaintiff's wife to exhibit articles of 
the peace againſt him, and for living with ber in adultery. 
The plaintiff proved a marriage, by the parſon and a 


woman, and alſo the conſummation, To encounter which - 


the defendant produced a ſentence of the conſiſtory court 
of London, in a cauſe of jactitation of marriage brought 
by the woman againſt the plaintiff, wherein ſhe was de- 
clared free from all contract, and perpetual filence im- 
poſed upon the plaintiff : which ſeatence was pronounced 
fince iſſue joined in this cauſe. And the chief juſtice 
ruled this to be concluſive evidence, till reverſed by appeal. 
Str. 960. | 

And a few days afterwards, at Guildhall, in another 


cauſe, between Daca/ta and Villa Real, which was an ac- 
* — 
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ton upon a contract of marriage per verba de futuro. 
brought by the gentleman againſt the lady, who pleaded 
non a/ſumpſit 3 when the plaintiff had opened his caſe, the 
defendant offered in, evidence a ſentence of the ſpiritual 
court in a cauſe of contract, where the judge had pro- 
nounced againſt the ſuit && a ſolemnization in the face of 
the church, and declared Mrs, Villa Real free from all 
contract, And the chief juſtice held this to be proper 
and concluſive: evidence on nan aſſumpſit; that it was a 
cauſe within their juriſdiction, tho“ the contract was per 
rerba de futuro, and tho' the ſuit there is diverſo intuitu, 
being for a ſpecific performance, as far as admonition 
will go; and this, for damages. Yet contract or no con- 
tract is the point in iſſue in both. And the plaintiff was 
nonſuit, And herein was cited the caſe of Hatfield againſt 
Hatfield, in the houſe of lords, in the year 1725; where, 
on an appeal from Ireland, the caſe was, that a woman 
brought a. bill. againſt her ſuppoſed huſband's. ſon by a 
former. wife; he inſiſted, ſhe never was married to his 


proved, and a releaſe from bim. She upon this ſued- 
Parter in the ſpiritual court in a jactitation cauſe, and 


caſe in chancery, where it was held to be concluſive evi- 
dence. And the opinion was affirmed here upon appeal. 
Str. 961. 

And in the common pleas, A. 11 C. 2. Prudham 
aint Philips ; Reeve chief juſtice held ſuch a ſentence 
concluſive, and would. not receive evidence of fraud or 
colluſion in obtaining it. Str. 961. (5) 


It XI. Divorce, 
- — — 
f AS * " 

2 (5) A faller note of this caſe, taken by Sit Thomas Parker 


then a ſerjeaot, is given in Ambler, 263. It was an action of 
oſſumpfit by Prudham againſt Con. Philips, The defendant 
gave in evidepce her marriage with Muilman, in anſwer to 
which the plaintiff produced a ſentence. of the eccleſiaſtical 
court, by which it appeared that ſhe wag at that time married 
to another perſon of the name of Delafield, which his coun- 


prove that the ſentence was obtained per fraudem ; but Willes, 
C. J. after much debate, took a diſtinction between the caſe of 
a ſtranger who cannot come in and reverſe the judgment, and 
therefore muſt of neceſſity be permitted to aver that it is 


fraudulent, and the caſe of one who is party to the proceed- 
: 13 ings. 


a Ser 


ſel relied on as concluſive evidence of the nullity of ſuch. 
pretended marriage with Muilman. The defendant offered to 


father, but to one Porter, whoſe marriage with her was + 


obtained ſentence againſt him; and then made that her 
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XI. N Divorce. 


1. By the canon law a divorce is not permitted without 
ſufficient cognizance had of the cauſe. But by the civil 
law, 


——— 


ings. If he plead that the judgment was fraudulent, he 
cannot give evidence of it, but muſt apply to the court 
which pronounced the ſentence to vacate the judgment; and 
if both parties colluded, it was never known that either of 
them could vacate it. The defendant in this caſe was party 
to the ſuit, and cannot have redreſs here. 

The following caſe has ſince occbrred on this ſubject: 
Meadows v. the Duche/s of King flon, 27 & ow 1775, in 
chancery. Amb. 756. Evelyn late duke of Kingſton mar. 
ried the defendant, and on the marriage mzde a ſettlement of 
4000 l. a year upon her by way of jointure, charged upon 
certain eſtates, He afterwards made his will, and gave her, 
by the deſcription of his wwife Elizabeth ducheſs of Xing fon, 
all his other eſtates (which together with the jointured eſtates 
were about 16, ooo l. a year) during her widowhood, ſubject 
to a proviſion made for * of debts thereout with limi- 
tations over. He alſo by his will gave to the defendant, by 
fame deſcription, all his perſonal eſtate diſcharged from pay- 
ment of debts, and alſo made her ſole executrix. A bill wa; 
filed by the plaintiff in right of his wife, who being fiſter was 
heir at law and next of kin to the duke, ſtating. that the de- 
viſe in the will of the perſonal eſtate to the defendant as his 
wife was founded in a fraud, committed by the defendant in 
impoſing herſelf upon the duke as a fingle woman, and 
thereby inducing him to marry her, when in fact, at the time 
of the marriage, ſhe was the lawful wife of Auguſtus John 


Hervey, ſince earl of Briſtol ; and that the guality of wife of 


the ſaid duke of Kingſton was an eſſential part of the de- 
ſcription, and expreſſed the cauſe of the bequeſt ; which fail- 
ing, the defendant ought to be conſidered as a truftee for the 
next of kin. To this the defendant pleaded, that being law- 
fully married to the duke, he cohabited with her to his death, 
and that ſhe proved his will in the prerogative court of the 
archbiſhop of Canterbury. That a ſuit in the conſiſtorial 
court was inſtituted by her againſt Mr, Hervey for jactitation 
of marriage, and a croſs allegation by Mr, Hervey was pot 
in, inſiſting that he was married to her, ſtating the particular 
circumſtances of the marriage, and praying the court to pro- 
nounce that he and the defendant were lawfully man and wife. 
Aud that upon hearing the cauſe on the 10th of Feb. 1769, 
Ve judge, by his definitive and final ſentence, declared that 
the defendang, then Elizabeth Chudleigh, at and during — 
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law, divorces were often made thro” heat of anger, when 
the Romans had a mind to put away their wives, by ſend- 


= 
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"the time mentioned in her ſaid libel was, and then was a 
ſpinſter, and free from all matrimonial contracts or eſpouſals 
(as far as appeared), more eſpecially with the ſaid Auguſtus 
John Hervey ; and that the ſaid Auguſtus John Hervey did 
maliciouſly boaſt, and publickly aſſert (though falſely), that 
he was contracted in marriage to the defendant, or that they 
were joined or contracted together in matrimony ; and that, 
therefore, the judge of the ſaid court, thereupon, by ſuch 
definitive ſentence or final decree, alſo pronounced, decreed, 
and declared wax) y- gry 2 muſt, and ought to be im- 

ed and enjoined on the ſaid Auguſtus John Hervey, as 
— matters contained in the fe arr libel; 4nd 4 
cordingly did impoſe and enjoin perpetual filence on him as 
to ſuch matters; and decreed that he ſhould be admoniſhed 
to deſiſt from his boaſting and aſſerting that he was contrafted 
to or conjoined with the defendant in matrimony as aforeſaid ; 
and alſo condemned the faid Auguſtus John Hervey in the 
coſts of the ſuit. The defendant then averred, that the duke 
was informed of and privy to this ſuit, and denied that he was 
ever drawn in to marry her by any fraud or impoſition whatever, 

Lord Apfley, chan. after argument. The plea ſtates the 


ſentence of the eccleſiaſtical court, to ſhew that the defendant 


was not, at the time ſhe married the duke, the wiſe of Mr. 
Hervey. Firſt queſtion, Whether the plea reduces the matter 
to a point? Second, If it does, whether it is concluſive ? 
As tothe firſt, itclearly brings the matterto a point, whether 
the defendant was not the wife of Mr. Hervey but a' fingle 
woman. As to the ſecond : by conclu/ive, I underſtand that 
the court will not receive evidence to contradict it, I lay it 
down as a general rule, that wherever a matter comes- to be 
tried in a collateral way, the decree, ſentence, or judgment 
of any other court, having competent juriſdiction, ſhall be 
received as concluſive evidence of the matter ſo determined. 
Though Oughton may be right, and Mr. Hervey might at 
any time have ſued for reſtitution of conjugal rights, not- 
withſtanding this ſentence; yet the ſentence is concluſive 
evidence in collateral actions till it is reverſed, or overturned 


© by ſame other ſentence, —The only exception to the role is 


where the ſentence is not ex directe, as in Blackham's __ . 
: ere 


— 


1 


® Blackbam's caſe, before Holt, C. J. at #i/i print, 1 Salt. 290. In 
trover, the caſe was, the plaintiff proved the goods to be in his poſ- 
ſeſſion, and to be taken away by the defendant. The defendant 
fhewed that theſe were the goods of one Jane Blackham, in her life- 
time, and that the defendaur bad _ out letters of adminiſtration 
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ing them a bill of divorce by one of their freed: men, w 


fi 
wua=. 
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Here is no ſuggeſtion of fraud in the bill; and if there was; it 
is that kind of fraud which the court would not go into. 
Fraud upon a court, in obtaining judgment or ſentence, can 
only be examined by the court where the fraud is commiited, 
or another court having concurrent juriſdiction. This court 
'has not concurrent juriſdiction in marriages. | 
But on the trial of the ducheſs afterwards for bigamy, be. 
fore the houſe of peers in 1776, after pleading not guilty, ſhe 
produced the ſentence of the conſiſtorial court as above ſtated, 
which her counſel infiſted was concluſive in her favour, This 
Nr fully argued, che following queſtions were referred 
by their lordſhips to the judges: 7017 851 
I. Whether a ſentence of the ſpiritual court againſt a mar- 
* Triage, io a ſuit for jactitation of marriage, is .concluſive 
evidence, ſo as to ſtop the counſel! for. the crown from 
proving the ſaid marriage in an indictment for palygamy ? 
II. Whether, admitting fuch ſentence to be concluſive. upoa 
ſuch indictment, the counſel: for the crown may be ad- 
mitted to avoid the effect of ſuch ſentence, by proving the 
. ſame to have been obtained by fraud or collufion ? | 


Upon which queſtions Sir Wm; De Grey, C. J. C. B. de- 


vered the unanimous opioion of the judges: 

1; That a ſentence in the ſpiritual court againſt a mar- 
riage in a ſuit of jactitation of marriage is not concluſi ve evi- 
- dence, ſo as to ſtop the counſel for the crown from proving 

the marriage in an indictment for polygamy. TE 
Adly, Admitting ſuch ſentence to be concluſive upon ſich 
indictment, the counſel for the crown may be admitted to 
avoid the effect of ſuch ſentence, by proving the ſame to have 

'been obtained by fraud or collufion. 1405 e 


_ — 


- to her, and ſo was entitled to her goods, Upon this the plaintif 


proved, that ſome few days before her death the was actually mar- 


ried to him; and in anſwer to that it was inſiſted that the ſpiriveal 


court had determined the right to be in the defendant: for they could 
not have granted adminiſtration to the defendant, but upon ſuppoting 


there was no ſuch marriage, and that this ſentence being of a matter 
© within their juriſdiction, was conclaſfive and could not be gainſaid in 


evidence. And per Holt, C. F. à mutter which has been directly de 


termined by their ſentence cannot be gainſaid-. Their ſentence is 
concluſive in ſuch caſes, and no evidence ſhall be admitted to prove 


the contrary. But that is to be intended only in the point directly 


tried; otherwiſe it is, if a collateral matter be colleſted or inferred 
from their ſentence, as in this caſe, becauſe the adminiſtration is 
granted to the defendant; therefore they infer that the plaintiff was 

not the inteſtate's huſband, as he could not have been taken to be, if 
the point there tried had been married or unmarried, and their 


ſentence had been not married, 


And 
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app were, firſt, becauſe 
1 


ried 


. together, frequently attempted each other's lives. A 


pealed to the delegates, 
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was to acquaint the wife with the purpoſe and intention of | 
her huſband. Ayl. Par, 225, (i) coc * in * 
Dr. Ayliffe ſays, By the papal canon law there are only five 
cauſes of divorce ; to wit, adultery, impotency, cruelty, in- 


fidelity, and entering into religion, hl. Par. 226,—Unto 


which ought to have been added conſanguinity, —[ And ac- 
cording to our law, which in this point follows the canon 
law, by a late deciſion of the delegates, may be added ſodo- 
'witieal praQtices (4).] „ 
2. There 


— — 


And the principal reaſons geen by the chief juſtice for this 
| % the parties are not the ſame; for 
e king, in whom the truſt of proſecuting public offences is 


— veſted, and which is executed by his immediate orders, or in 
bis name by ſome proſecutor, is no party to ſuch proceedings 


in the'ecclefiaſtical court, and cannot be admitted to defend, 
examine witneſſes, in any manner intervene, or appeal. Se- 
condly, ſuch doctrines would tend to give the ſpiritual courts, 


which are not permitted to exerciſe any judicial cognizance in 
matters of crime, an immediate influence in trials 5 offences, 
and to draw the deciſion from the courſe of the common law, 


to which it ſolely and peculiarly belongs. Yide tamen, Wills, 
Probate, 23. 2 v b een 

(i) It is ſaid, to the honour of the antient Romans, that 
divorces were unknown to them till the year of Rome 423, 
when Sparius Carvilius finding his wife barren put her away, 


% although” ſays A. Gellizs, - he loved her extremely, and 
ſhe was moſt dear to him on account of her morals.“ Zh. 4. 
c. 3. This he was induced to dp from a ſcruple of conſcience, 


havieg been compelled by the cenſors to ſwear that he mar- 
or.the ſake of procreating children, The manners of 
the people,, however, growing more corrupt, divorces became 
more common, but were reſtricted to certain juſt cauſes by the 
emperors; particularly by Theodoſius and Valentinian, in a 
law preſerved in Cod. 5. 17. and by Juſtinian in Nov. 117. 
c. $8 & 9. The latter emperor diſapproved of diſſolving the 
contract of marriage by the mutual conſent of huſband and 


| wiſe; but his grandſon Juſtin reſtored the antient law, ob- 
ſerying that it was difficult to reconcile thoſe who once hated 


each other violently, and who, if they were compelled to live 


P 


9. 140. 
But for this conſtitution he has been ſeverely blamed. 

(4) Lady Bromley libelled ber huſband Sir George Bromley, 
in the conſiſtorial court of York, founding her claim to a divorce 
« men/a et thoro, on a vergi& of a jury that Sir (George was 

uilty of ſodomitical practices with A. B. for which he was 


ſentenced to two years impriſonment in the gaol at Notting- 


ham. The judge rejected the libel, and Lady Bromley ap- 
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Two — * 2. There be two kind of divorces: the one that diſ. 


ſolveth the marriage, @ vinculo matrimonii, as for conſan- 
guinity; and the other a menſa et thoro, as for adultery ; 
keraule that divorce by reaſon of adultery cannot diſſolve 
the marriage @ vinculb matrimonii, for that the offence ig 
after the juſt and Jawful marriage. 3 Ju. 88. 

3. Cavſes for ſeparation a vinculo, are conſartguinity 
or affinity within the degrees prohibited, alſo impuberty 
or frigidity ; where the marriage itſelf was merely void 
"ab initfo, and the ſentence of divorce only declaratory of 

its being ſo. Inſomuch that in debt upon an obligation, 
© tho” the defendant pleaded that at the time of the bond ſhe 
was wife to a perſon there named; yet the plaintiff ſhew- 
ing that a former wife was alive at the time of his matry- 
ing the defendant, and that thereupen the marriage with 
him had been adjudged null and void in the ſpiritual court, 
judgment was given againſt her, becauſe. the marriage 

being merely void, ſhe was always ſole : and it was further 
ſaid, that in ſach caſe the divorce was only declaratory, 
and there needed not any ſuch ſentence, Cro. El. 857. 
©, Gib/. 446. * 3 a. 

The effects of that original voĩdance and nullity are, 
that the wife is barred of. dower, and the iſſue are. illegi- 
timate; and that the perſons ſo divorced may marry any 
others. Gi. 446. f A! 
Concerning divorce a vinculo in caſe of impuberty, or 
the male or female's' marrying under the marriageable 
. - years, that is, the firſt under fourteen, or the ſecond under 
twelve; the books of common law do confirm and” ratify 
* this nullity'; not only by declaring, that in caſe of ſuch 

divorce, the woman may have an aſſize for the land given 
in frank marriage, but alſo in affirming further, that tho 
the man hath iſſue by ſuch marriage, and is divorced, and 


WS { 
* 


+ 
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For the reſpondent it was objected, that there was no caſe 
where even actual ſodomy had been deemed a ſufficient cauſe 
for a divorce ; @ fortiori, a mere attempt to commit it, could 
not be deemed ſufficient. That ſuppoſing it to be a ſufficient 
cauſe, the libel ought to have ſtated the facts from which the 

guilt was to be inferred, which ſhould have been again the 
lubje& of proof; and that merely ſtating the verdict, and 
producing the record of it, could not entitle the lady to 4 
divorce. But the judges (Gouldy J. C. B. Hotham, B. and 
SGroſe, J. K. B. Drs. Fiſher and Creſpigny) thought the ob- 
jections inſufficient; reverſed the ſentence of the court below, 
And pronounced for the divorce. Feb. 179. 
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matries again and hath iſſue, and dies, the iſſue of the 
ſecond wife ſhall be his lawful heir; nor will any averment 
of conſenting and living together after the marriageable 
years be received or admitted in the temporal court, after 
a divorce in the ſpiritual court made upon the original nul- 
lity, and unrepealed. Gib/. 446. (!) | 

In like manner, do the books of common law reſolve, 
in caſe of divorce @ vinculo for frigidity, after three years 
trial and examination, and ſentence in the ſpiritual court, 
for the perpetual impotency of generation. As it was in 
Bury's caſe, M. 40 & 41 El. who was fo divorced, but 
afterwards married another wife, and had children by her : 
upon which it was urged, that the church being evidently 
deceived as to his perpetual impotency, the divorce there- 
upon was null; and if fo, that the ſecond marriage was 
unlawful, and the iſſue illegitimate, But the court re- 
ſolved, that ſince there had been a divorce for frigidity 
or impotency, it was clear that each of them might law- 
fully marry again; and tho' it ſhould be allowed, that the 
church appearing to have been deceived in the foundation 
of their ſentence, the ſecond marriage was voidable, yet 
till it ſhould be diffolved, it remained a marriage, and the 
iſſue during the coverture lawful. Gi. 446. (m) 

But tho a ſentence of divorce, given in the ſpiritual 
court, may be repealed after the death of the parties; yet 
if any of the parties be dead, before ſuch ſentence given, 
ſuit cannot be in the ſpiritual court to declare the marriage 
void, and baſtardize the iſſue ; the marriage being already 
diſſolved by death, and the trial whether legitimate or 
not, in order to inheritance, originally belongeth to the 
king's court ; and the ſentence in the ſpiritual court being 

iven only pro ſalute anime, it comes too late. Gib/. 440. 
Viner, Baſt, G. 4. 

4. Divorce a thero et menſa is, when the uſe of matri- A thoro et 
mony, ag the cohabitation of the married perſons, or their ea. 
mutual converſation, is prohibited for a time, or withaut 


limitation of time. And this is in caſes of adultery (n), 
cruelty, 


— * — — _ 


(1) 7 Rep. 42. Kenn's caſe. 

nl 5 Rep. Bury's caſe. . 
(n) Adultery is a cauſe of divorce from bed and board, by 

the eccleſiaſtical law; and ſuch divorce is to be obtained in 

the eccleſiaſtical court. But if the party injured wiſh to marry 

again, application muſt be made to parliament for an act & 
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cruelty, or the like; in which the marria ze having been 

originally; good, is not diſſolved, nor affected as to the ly 
vinculum or bond. And this is fo by the common as 

well as by the canon law; inſomuch that the wife ſo di- 

vorced, having ſued for a legacy left to her, and the huf+ ſh 

band having given a releaſe, ſuch releaſe hath been ad- 

judged good, notwithſtanding the divorce. Nor doth this 

Lind either bar the wife of her dower, or baſtardize the * 
children; but entitles her to alimony, which the eccleſi- 


aſtical court aſhgns, in, proportion to the circumſtances 90 
and condition of her huſband; and no probibition will N 
lie. But as to the having again the goods ſhe brought, hi 
or ſo much as is not ſpent ; that, in the law books, is he 
meant only of divorce à vinculo, or when there was a nul- 4 
= of marriage ab initio, ſo as to be really no matriage. 4 
hy. 335. Rs 
But the children which ſhe hath after the divorce, 
"  Thall be deemed baſtards; for a due obedience to the ſen- I 
tence will be intended, unleſs the contrary be ſhewed, 4 
1 Salt. 123. f 8 
By Can. 107. In all ſentences pronounced only for di- ” 
vorce and ſeparation 4 thoro et menſa, there ſhall be a cau- 
tion and reftraint inſerted in the act of the ſaid ſentence, 7 
ri | — — — or 
the legiſlature to diſſolve the marriage entirely, and to grant 1 
ſuch permiſſion. This, however, cannot be obtained if the f 
party complaining ſhould appear to have connived at the adul- — 
tery, or to have been guilty of groſs miſconduct in the mar- of 
nage ſtate; and it has therefore been uſual to ſue the adul. „ne 
terer previouſly for damages in a civil action of criminal con- 
verſation, in which the proof of theſe facts would furniſh a ni 
ſtrong ground of defence, and where it may naturally be E 
ſuppoſed they would be proved, if true, in mitigation of da- af 
mages. But this mode of procedure cannot be adopted where bi 
11 adulterer dies, or where the act of adultery was commit- 8 
ted after a ſeparation between the huſband and wife. For 
che foundation of the action on the part of the huſband is wm 
the loſs of the comfort and ſociety of his wife, which he can- on 
not be ſuppoſed to have eſtimated very highly, when he has 
conſented to diſpenſe with them. Weeden v. Timbrell, 5 Term al 
Rep. 357. It cannot either be reſorted to where the wife com- th 
Plains of the adultery of the huſband z and appears to be h 
nugative where the adulterer is of very low degree, as a me- 
nial ſervant: whence it cannot be conſidered as abſolutely — 
neceſſary, There is an admirable rule of the canon law on 
this ſubjeft, Nullus ducat in matrimonium guam Prius polluit g 


adulteric, C. 31. O. 1. c. 1. 
2 3 chat 
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that the parties ſo ſeparated ſhall live ehaſtely and continent- 
ly ; neither ſhall they, during each other's life, contract 
matrimony with other perſon. And for the better ob- 
ſervation of this laſt clauſe, the ſaid ſentences of divorce 
ſhall not be pronounced, until the party or parties requiring 
the ſame, have given good and ſufficient caution and ſecu- 
rity into the court, that they will not any way break or 
tranſgreſs the ſaid reſtraint or probibition. | 
And this doctrine, that neither of the parties ſhall con- 
tract matrimony during each other's life, hath been con- 
firmed by the temporal judges in the caſe of Folfambe, who 
having been divorced from his wife for incontinency on 
her part, married again during her life; and the ſecond 
marriage was declared to be void, becauſe it was only a 
divorce @ thoro et menſa. And the ſame is the doQtine of 
the canon law; and of the ſame tenor are the ancient 
conſtitutions of the Engliſh church. Nevertheleſs divers 
acts of parliament, for the divorce of particular perſons in 
the caſe of adultery, agreeably to what the Reformatio legum 
did propoſe in general, have allowed a liberty to the in- 
nocent perſon of marrying again. Grb/. 446. Mo. 683; 
And by Can. 108. If any judge, giving ſentence of di- 
yorce or ſeparation, ſhall not fully keep and obſerve the 
| premiſſes; he ſhall be, by the archbiſhop of the province, 
or by the biſhop of the dioceſe, ſuſpended from the ex- 
erciſe of his office for the ſpace of a whole year; and the 
ſentence of ſeparation ſo given, contrary to the form 
aforeſaid, ſhall be held void fo all intents and purpoſes 
of the law, as if it had not at all been given or pto- 
nounced, * 
A divorce for adultery, was antiently a vinculd matrimo- 
nt; and therefore in the beginning of the reign of queen 
Elizabeth, the opinion of the church of England was, that 
after a divorce for adultery, the parties might marry again: 
but in Poliambr's caſe aforeſaid, H. 44 El. in the ſtar 
chamber, that opinion was changed; and archbiſhop Ban- 
croft, by the advice of divines, held that adultery was 
only a cauſe of divorce a menſa et thore. 3 Salk. 138. (0) | 
5. Can. 105. Foraſmuch as matrimonial cauſes have been Divorce not to 
always reckoned and reputed amongſt the weightieſt, and * ernten 
therefore require the greater caution when they come to be- ä 
handled and debated in judgment, eſpecially in cauſes 
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wherein matrimony, having been in the church duly ſo- 
lemnized, is required upon any ſuggeſtion or pretext what- 
ſoever to be diſſolved or annulled; we do ſtraitly char 

and injoin, that in all proceedings to divorce and nul- 
lities of matrimony, good circumſpection and advice be 
uſed, and that the truth may (as far as is poſſible) be ſifted 
out by the depoſition of witneſſes and other lawful proofs 


and evictions, and that credit be not given to the ſole con - 
feffion of the parties themſelves, howſoever taken upon 


oath, either within or without the court, 

The rule of the canon law upon this head, is in a de- 
cretal epiſtle of pope Celgſtins the third; who injoineth, that 
the parties be not ſeparated by their own confeſſion only, 
or by the rumour of the neighbourhood : For if they did 
believe that the eccleſiaſtical judge would concur with them, 
ſome perſons would collude together, and confeſs inceſt, 
for the avoiding of their marriage : And the rumour of the 
neighbourhood ought not ſo far to be judged valid, as ts 
diſannul marriages ; unleſs other reaſonable and probable 
evidences do occur. Gib/. 445. (þ) 

This prohibition againſt accepting the ſole conſeſſion of 
the parties, was expreſsly renewed in the canons of 1597. 
And how great need there was of ſuch a prokibition, will 
appear to an one who ſhall conſult the ancient acts of 
courts before thoſe times, and ſhall ſee there how common 
it was to pronounce ſeparations upon the ſole confeſſion of 
the partics, and how numerous theſe ſeparations were, ſo 
long as that continued to be the rule. Gib/. ibid. 

In 2 Med. 314. there is a remarkable inſtance of this 
kind; wherein a prohibition was prayed in behalf of the 
children, who were in danger to be baſtardized by ſuch a 
fraud. Collet married Mary, and had children by her; 
againſt whom it was libelled in the ſpiritual court, that he 
had before married Anne the ſiſter of Mary: He and Anne 

ar, and confeſs the matter; upon which, (as the re- 

t ſets forth) a ſentence of divorce was to paſs, Whereas 
in truth, Collet was never married to Anne, but it was a 
contrivance between him and his wife to get themſelves 
divorced, after they had lived together ſixteen years. 
Gif. 4455 

And ſometimes women were ſuborned to perſonate the 
wife, who were to come and confeſs the adultery ; and ſa 
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the real wife might be divorced whilſt ſhe knew nothing 
at all of the matter. , And Mr, Clerke ſays, he knew two 
inſtances in his time, where ſuppoſititions women (not the 
wives of the parties) were ſuborned to come and confeſs 
the adultery, as if they had been the real and true wives, 
1 Oug ht. 316. 
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6. If the party accuſed ſhall prove, that the accuſer hath what hall be 
alſo committed adultery; this is a compenſation for the deemed a com- 
crime, and the accuſer ſhall not prevail in his ſuit. 1 Ought, Penton ine 


17. 
. fo like manner, if the party accuſed ſhall prove, that 
the accuſer before the commencement of the ſuit had pro- 
bable knowledge of the crime committed, and yet after- 
wards bad carnal intercourſe with the accuſed ; in ſuch caſe, 
the accuſer ſhall not obtain a ſentence of divorce: for 
the crime ſhall be ſuppoſed to have been remitted. 
1 Ought. 317. | 

And probable knowledge in this caſe is, if the huſband, 
ſuſpecting his wife, ſhall charge her with the offence, and 
ſhe confels it: Or if the witneſſes, whom he ſhall after- 
wards produce, ſhall ſignify to him before the commence- 
ment of the ſuit, that they can teſtify the offence from 
their own fight and knowledge: Or if the huſband hall 
take her in the act of adultery : In all which caſes, never» 
theleſs, if the huſband ſhall afterwards have carnal know- 
ledge of his wife, he remitteth the injury, and ſhall not have 
a divorce, Therefore if he deſires to be divorced, he muſt 
abſtain from her bed, although he doth not pteſently turn 
her out of doors. 1 Ought. 317. 


7. Can. 106. No ſentence ſhall be given either for ſe- Sentence of di 


paration @ toro et menſa, or for annulling of pretended vore*- 


matrimony, but in open court, and in the ſeat of juſtice, 
and that with the knowledge and conſent either of the 
archbiſhop within his province, or of the biſhop within 
his dioceſe, or of the dean of the arches, the judge of the 
audience of Canterbury, or of the vicars general, or other 
principal officials, or ſede vacante of the guardians of the 
ſpiritualties, or other ordinaties to whom of right it ap- 
pertaineth, in their ſeveral juriſdictions and courts, and 
concerning them only that are then dwelling under their 
juriſdictions, | 


8. H. 1 Car. Green's cale. Green prayed a prohibition co. 


to the eccleſiaſtical court at Saliſbury, becauſe his wife 
ſued him there to be ſeparated from him, propter ſævitiam. 
And ſentence was there given for the huſband againft the 


wife; and he was inforced to pay all the coſts for his a, 
| n 
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And afterwards ſhe appealed 3 and becauſe the huſband 


would not anſwer the appeal againſt himſelf, and pay for 
the tranſmitting of the record, he was therefore excommu- 
nicated ; and now prayed a prohibition. The court con- 
cetved the cafe to be very hard, that he ſhould be inforced 
to ſpend his money againſt himſelf. But becauſe it was 
alledged, that the courſe was ſo in the ſpiritual court, they 
would adviſe until the next term; and ordered to ſtay 
their proceedings in the mean time, Cro, Car. 16, 


XII. Alimony. 


1. The ordinary bath the proper coguizance of alimo- 
ny, and no other court: It is true, there lies an appeal, 
but {till it is to the eccleſiaſtical judge; and if the perſon 
condemned will not obey the ſentence of that judge, he 
may be excommunicated. Ayl. Par. 59. (g) 

3 | n 
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(s) The court of chancery will alſo in ſome caſes decree 
alimony to the wife; but Mr. Fonblanque obſerves that this 


bas ſeldom been done except upon an agreement of the parties, 


or a divorce. See the caſes cited in Treat. of Eg. p. 96, 97. 
To alimony may be compared that /eparate maintenance which 
has become ſo frequent in theſe days; but they differ in this 
amongſt other reſpects, that the former is eſtabliſhed by the 
judicial act of a court of jaltice, the latter proceeds merely 
upon the agreement of parties. By this agreement, according 
to lord Mansfield in the caſe of Corbet v. Poelnitz; 1 Term 
Rep. 5. A married woman aſſumes the appearance of a fene 
fole, and is to all intents and purpoſes capacitated to act as 
ſuch.” And if during the ſeparation ſhe contract a debt, and 
afterwards be divorced and marry a ſecond huſband, he is li- 
able for it. And the reaſon given by the court, is, that her 
incapacity is not like that of an infant founded on want of 
judgment, but on want of property; whenever therefore ſhe is 
ne of property, her incapacity ceaſes : nor is her liability 
imiced to the extent of her fund; for if; ſays Mr. J. Ahburſt, 
the exhauſts her whole fund, it is her folly, but does not render 
her leſs liable; ſee the opinion of lord Thurlow, C. in Hulme 


v. Tenant and his wift, 1 Bro. 16. | 


But to exonerate the huſband, the property muft proceed 
from him, or at leaſt muſt be ſecured to the ſole uſe of the 
wife; for a penſion from the crown of 300 1. per ann. during 


pleaſure, to a wife, though given to her in her own name, was 


not deemed ſufficient to make her anſwerable for neceſſaries, 
where her huſband had ſhut his door againſt her, without any 
agreement 
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In the cafe" of Angier and Angier, T. 1718: The wiſe 
by her next friend brought a bill againſt her huſband, for' 
a ſpecial execution of articles, whereby he had agreed witk 
a friend of hers to allow her 521 a year ſeparate mainte- 
nince. Great miſbeheaviour to each other was proved in 
the cauſe, And it was proved by him, that ſhe had libel-' 
led in the ſpiritual court for alimony ; and when that cauſe 


— 
— 


agreement for a ſeparate allowance. Thompſon v. Hervey, 
4 Bur. 2177. Therefore the courts have required that it ſhould 
appear that the wife has a fixed permanent fund for her ſup- 

rt, over which the huſband has no controul ; ſee Compton 
v. Colliſot, 2 Bro. 377. and H. Bl. 334. Gilchrift v. Brown, 
4 T. Rep. 766. and Ellgh v. Leigh, 5 T. Rep, 679. Where 
that was the Caſe, as on the one hand they have held the 
wife anſwerable for her debts, they have alſo aſſiſted her 
io the recovery or transfer' of her property; for where 2 
wife was ſeparated from her huſband by articles, and he 
covenanted both at the time of ſeparation, and fince certain 
copybold lands deſcended to her, ** that ſhe ſhould enjoy to 
her own uſe, all real and perſonal eftate that might in any 
manner come to her, and that he would join in levying a fine, 
ſuffering a recovery, or making a ſurrender of ſuch eſtates, and 
in limiting the ſame to ſuch uſes as ſhe ſhould appoint :”* the 
court of C. P. held, on an iſſue from chancery, that tbe 
wife may ſurrender the copyhold lands without the buſband 


joining, and without a ſpecial cuſtom for that purpoſe. Compe- 


ton v. Colliſon above cited. The general doctrine, however, 
that a married oman can be ſued as a ene ſole, except 
where her huſband is exiled, or has abjurea the realm, or bey 
come an alien enemy, has been dovbied in ſome cotemporary 
caſes ; (ee Hatchett v. Baddely, 2 N. 1079. Lean v. Schutz, 
ib. 1195. and Ld. Kenyon's opinion in Ellah v. Leigh. But 
ſhoold it ultimately be received as law, there ſeems to be no 
reaſon why it ſhould not be extended to a married woman 
having alimony' decreed to her ty a definitive ſentence of the 
eccleſis ſtical court; except it ſhould be ſaid that the ſub- 
ſequent incontinency of the woman (being an infraction of the 
caution required by the canon upon a divorce) might be a 


. reaſon for the court to retract the alimony, or that the 


woman has not ſo effectual a remedy for the recovery of her 
alimony, as ſhe has for that of her ſeparate maintenance. 
But that alimony decreed to a wife during the continuance of a 
ſuit, is not a ground to ſue her as a ſingle woman, has been de- 
cided in the caſe of Ellab v. Leigh, 5 J. Rep. 679. for it is 
not a permanent fund over which the huſband has no controul ; 
bot on the contrary, by ending the ſuit he may determine the 
Fore" | was 
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was depending there, theſe articles were made; and that 
he was defirous to be reconciled to her, and therefore ſtop- 


ped. the allowance: It was objected, that this would be 


decreeing a ſeparation ; which belongs to the ſpiritual court: 
Alimony continues only till the parties are reconciled ; and 
if the articles ſhould be decreed, a future reconciliation 
could not ſet them aſide. But the lord chancellor decreed 


an execution, He ſaid it was no invaſion upon the 


ſpiritual court; and if not decreed here, they can be of no 
force any where; for the ſpiritual court cannot decree a 
performance of them. If the huſband make a ſeparate pro. 
viſion for her, he is not at law chargeable with her debts, 
And he ordered the maſter to ſettle an indemnity for him 
againſt her debts; and decreed the arrears ; and ſaid, it was 
not a decree for alimony or ſeparation ; for when they come 
together again, the articles would -be no longer binding, 
Prec. Cha. 496. | 

To be only 2. A wife cannot ſue for alimony, during the cohabit- 

while che pr- ation. 4 Vin. 176. | 

Hep Hog pete And although they be ſeparated, yet if the buſband 
maintains the wife, it bears her claim in reſpec there - 
of. Id. 

Alſo if ſhe elopes from her huſband, the law will 

- compel the huſband to allow her alimony. yl. Par. 

Wife may gif ? 3. A wife having ſeparate allowance, and being ſepa- 
pole thereof, — t+ rh make a gift of what ſhe ſaves, as a feme ſole, 
in. ibid. | 

And in the caſe of Dutton and Dutton, T. 1 G. Lord 
chancellor Cowper allowed the wife to keep the plate 
which ſhe had bought, or had been given to her, during 
the ſeparation, Ja. 

So if ſhe ſue for defamation or other injury, and has coſts, 
and the huſband releaſes them, this ſhall not bar the wife ; 
for theſe coſts come in lieu of what ſhe hath ſpent out of 
her alimony, which is a ſeparate maintenance, and not in 
the power of her huſband, 1 Salt. 115. 


XIII. Elopement. 


Wife living 1. E. As. Robinſon and Greinald. By Hal! chief juſtice : 
with the buſ= Though the wife be ever ſo lewd, yet while ſhe cohabits 
with her huſband, he is bound to find her neceſſaries, and 


to pay for them; for he took her for better fer worſe: * 
2 


band. 
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he runs away from her, or turns her away, But if 
ſhe goes away from him; when ſuch ſeparation becomes 


"notorious, whoever gives her credit, doth it at his peril : 
for the huſband is not liable, unleſs he takes her again; 


for then it is as if a woman had eloped at common law, ſhe 


thereby Joſt her dower 7 but if ſhe came again, and the 
huſband received her, the right of dower is revived. 1 Salk. 


119. 9 


509 


2. MH. 8 M. Todd and Stokes, The plaintiff was an Separating by 
'apothecary, and ſerved the defendant's wife with phyſick, conleat 


who lived ſeparate from her huſband, and had a ſeparate 
allowance of 201 a year. And by Holt chief juſtice * If 
huſband and wife ſeparate by conſent, and ſhe hath a ſe- 
parate allowance; it is unreaſonable ſhe ſhould have it fill 
in her power to charge him; and it is to be preſumed, 
that tradeſmen that deal with her truſt her on her own 
credit, and not on the credit of her huſband; and a 
perſonal notice is not neceſlary, it is ſufficient that it be 


publickly and commonly known, 1 Salk, 116. L. Ram. 


3. H. to V. Longworthy and Hockmare, It Was ruled Turned away. 


dy Holt'chief juſtice, that if a huſband turn away his wife, 


and aftefwards ſhe takes up neceſſaries upon credit of a 
tradeſmati ; the huſband Wall de liable to the tradeſman to 
pay for them. But if the wife elopes, thouzh the tradeſ- 
man hath no notice of the elopement, if he gives Credit. to 
the wife, the huſband is tir. liable.” If the wife'tells her 
Huſband that ſhe will buy ſuch a thing, which is tiecelfary, 
and the huſband tells her that he will not allow it, and for- 
bids the tradeſman to give his wife credit ſor it, and affer- 
wards the wife takes up that thing of the ſame tradeſ- 


man, upon credit given her by bim; the huſband'is not 


liable. It is ſufficient for the huſband to give general 


votice, that people do not give credit to his wife, L. Razm. 


444. 1 i i i 1 JÞ 4 {i of 
E. 2 An. Etherington and Parrot. By Halt chief ſuſ- 


tice: If a huſband turns away bis wife, he gives her ere · 


dit wherever ſhe goes, and muſt pay for neceſſaries for 


9 


in his note to the caſe of Bo/ton v. Prentice, Stra. 1214. 


"her. But if ſhe runs away from her huſband, he ſhall 


not be bound to any conttact ſhe makes. On the other 
fide, while they cohabit, the huſband ſhall anſwer all en- 


tracts of hers for neceſlaries'; for his aflent ſhall be re- 
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(r) See the caſes'on this ſubject collected by Mr. Nolan 


ſumed 


ſumed ta all neceſſary contracts, upon the account of co- 
habiting, unleſs the contrary appear. But if the contrary 
appear, as by notice, there is then no room for ſuch a, pre. 
 , ſumption. 1 Salk. 118. | 8 
| .  M. 18G. 2. Bolton and Prentice. In aſſumpſit for goads 
. fold ang delivered to the defendant's wife, the caſe appear. 
ed to be, that the deſendant and his wife had, formerly 
lodged at the plaintiff's houſe, and the plaintiff furniſhed 
Her with; goods ;, and the defendant finding the plaintiff 
had helped her to pawn her waich, and ſuſpecting he con- 
_ federated: with her, left the lodgings, after paying the plain- 
tiff his bill, and forbidding. him ever to truſt her again, 
After this, che defendant and his wife cohabited together 
for a year z, when, without any cauſe appearing, he left her, 
locked up her cloaths, and upon her finding him out, re- 
Fuſed to admit her, and, ſtruck her, and declared he would 
not maintain her, or pay any body that did. In this diſ- 
treſs ſhe borrowed cloaths of her friends, and applied to the 
. plaintiff, who furniſhed her with neceſſaries according to 
the defendant's degree ; which the defendant refuſing to pay 
for, this action was brought: and upon trial the jury found 
For the plaintiff. Upon motion for a new trial, the court 
held. the verdict was right; for whilſt they were at the 
plaintiffs, there was a particular reaſon for the particular 
- prohibition z. yet the cauſeleſs turning her away deſtitute 
_ afterwards, gave her the general credit again: and if a 
Huſband, ſhould be allowed, under the notion of a particu- 
lar prohibition, to deſtroy her obtaining credit in one place, 
be may in the ſame manner prevent it with all people ſhe 
_ is acquainted, with, He appears to be à wrong doer, and 
therefore bas no right to probibit any body. Str. 1214. 
Leaving the 4+ 7. 46. 2, Child and Hardyman, Action for linen 
huſband without ſold to the defendant's wife. Upon gen A um ſit, the de- 
livery was proved. And the defendant proved that ſhe 
bad lived in a very lewd manner; one Mr. Nett frequently 
-coming.to-her at her buſband's houſe, and they were lock- 
ed up together in a bed- chamber, and other indecencies 
_ paſſed; between them. And it was alſo proved, that ſhe 
1 ſeveral times went, to the houſe of this Mott, a gentleman 
in Wiliſbire, who lived within three miles of the defend- 
ant's houſe, It did not appear farther than that he diſliked 
ber going and ſtaying at Mr. Notts. But under theſe cir- 
cumſtances, the huſband and wife continued to live together, 
- Afterwards, ſhe went away from him, and went to Marl- 
. . borough, where ſhe reſided for ſome time; but after the leav- 


ing hex. huſband's houſe it did not appear that ſhe ever = 
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Mr. Nett, or lived in a lewd manner. After ſome time, 
' ſhe ſent Lucas an attorney to her huſband, to deſire that he 
would receive her again; 'the- huſband told him, thats if 
- ſhe came again, ſhe ſhould never fit at the upper end of 
his table, nor have the government of the children ; but 
ſhould live in a garret. Then Lucas propoſed to him, to 
make her an allowance, and propoſed about 80 or 1001 a 
year, he being worth about 5 or 600 J. a year. But that 
. was not complied with; and afterwards ſhe came to Len- 
den, and bought the linen to the amount of 53 l. By 
Raymond chief juſtice: If a woman elopes from her huſ- 
band, though ſhe does not go away with an adulterer, or in 


an aduiterous manner; the tradeſman truſts; hen at his pe- 
ril, and the huſband is not bound. And this hath been 


ſo adjudged in two or three caſes. Indeed if he refuſe 


to receive her again, from that time it may be an anſwer to 
the elopement. In this caſe he doth not abſolutely refuſe 
to receive her again; but that the ſhould neither fit at his 
table, nor have any government of the children, but ſhould 
- be kept in a gatret; and ſhe deſerved no better uſage. 
And the plaintiff was nonſuit. Str. 875. 


3 


5. By the 13 Ed. 1. ſt. x. c. 33. /f a wife willingh Ling when 


- rave ber huſband, and go away, and continue. with her 
adusuterer, ſbe ſhall be barred for ever of ation to demand ber 
Anber that be ought to have of ber huſband's land, if ſbe be 
convict thereupon q; except that. her huſband willingly, and with- 
- 0uf"trertion of the" church, reconcile her and fuffer her to duell 
-with him ; in which caje, ſbe ſhall: be reflored to her action. 
.. -»Hillingly leave her haſband, and go away, and continue] 
Albeit the words of this branch be in the conjunctive, yet 
if the woman be taken away not willingly but againſt her 
will, andrafterwards conſent, and remain with the adul- 
terer without being teconciled, (he ſhall loſe her dower ; 
for the cauſe of the bar of her dower is not the mannet of 
the going away, but the remaining with the adulterer in 
avw-w.try without reconciliation, that is the bar of the 
dower. 2 fl. 435. Ic 
And continue with her advouterer] Albeit ſhe doth not 
.continually remain in avowtry with the adulterer, yet. if 
ſhe be with him and commit adultery it is a tarrying with- 
in this ſtatute, 2 Int. 435. 
And if ſhe once remain with the adulterer in avowtry, 
and afterwards he keepeth her againſt her will; or if 
the advouterer turneth her away, yet ſhe ſhall be ſaid 
to continue with the advouterer within this ſtatute. 
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To demand her dewer) In this caſe of elopement, and re- 
maining with the adulterer, the wife could not be barred 
of her dower by the common law, although a divorce were 
ſued or had for the ſame adultery : but by a divorce à vin- 
culo, in the life time of her huſband, ſhe loſeth her dower 
by the common law. 1 Inft. 33. . 

A. 12 G. Morris and Martin. Action for meat and 
other things provided for the defendant's wiſe. The de- 
fendant proved ſhe went away from him with an adulterer. 
Raymond chief juſtice held, that the. huſband ' ſhould not 
be charged for neceſſaries for her, though the plaintiff who 
provided for her had no notice; and he —_ chief juſtice 
Halt always ruled it ſo. Str. 647. 

T. 12 G. Mainwaring and Sands. In an action againſt 
- the huſband for a laced head fold to the wife, it was proy- 
ed, that the wife lived from her huſband in adultery, and 
that ſhe told the plaintiff ſhe had a huſband, but that ſig- 
niſied nothing, for ſhe would pay him herſelf. Raymond 
chief juſtice held the defendant not chargeable, and ſaid 
de ſhould have ruled it fo, if there had been uo ac- 
tual _ which _ firengthened the caſe tr, 
706. 
6. H. 5 Ryabs as Themas Hat prayed a pro- 
bibition to the conſiſtory court of London, , for that be 
was ſued there by his wiſe to be ſeparated from him prop- 
ter ſævitiam ;; and ſentence was there given agzinſt bim, 
that his wife ſhould live from him, and that he ſhould al- 
low her 586 6d weekly, although the huſband offered re- 
conciliation, and deſired cohabitation, and proffered cau- 
tion to uſe ber fitly. But it was denied by the court to 
grant a prohibition j; becauſe the court of the ordinary is 
the proper court for allowance of alimony, and may take 
order for ſeparation or dirorce, * ſhe de cruchy uſed, 
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e of: * 2 the rtl. See 
_ Holidaps, | 


"ptr is the acore, nut, or other fruit of the trees 
of the wood, which is uſually fed upon by the ſwine 


er other cattle ; perhaps from waclaCu, to champ or chew; 


5 2 from 


fre 


| Maſt. 


from whence alſo may proceed the Saxon word ma/lan, 
to fatten, Which is treated under the title Tithes. 


May the twenty- ninth. See Holidaps. 
© Methodiſts. ' See Diſlenterg. 
Metropolitan, See Biſhops, 
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Midwives. 


HRE To ORE, in caſes of neceſſity, the office of 


baptizing was frequently performed by the midwiſe; 


and it is very probable, that this gave occaſion firſt to mid- 
wives being licenſed. by the biſhop or his delegated officer, 
Wat. c. 31. 2 Burnet's Hi. Ref. T7. (0) 

And by ſeveral conſtitutions, the miniſter was required 
frequently to inſtruct the people, in the form of words to 
be uſed in ſuch caſes of neceſſity. 

In order for the midwife's obtaining a licence, ſhe muſt 
be recommended under the hands of matrons, who have 
experienced her ſkill; and alſo of the pariſh miniſter, cer- 
tifying as to her life and converſation, and that ſhe is 3 
member of the church of England. 

The oath to be adminiſtred to a midwife by the biſhop 
or his cbancellor, when ſhe is licenſed to exerciſe that of- 
fice, is ſaid to have been as followeth : | * 

« You ſhall ſwear, firſt, that you ſhall be diligent and 
tc faithful and ready to help every woman labouring with 
« child, as well the poor as the rich ; and that in time of 
% neceſfity, you ſhall not forſake the poor woman to go 
6 to the rich. 

© Item, You ſhall neither cauſe nor ſuffer any woe 
© man to name or put any other father to. the child, 
*« but only him which is the very true father thereof in- 
« deed. 

Item, You ſhall not ſuffer any woman to pretend, 
<« feign, or ſurmiſg herſelf to be delivered of a child, who 
« js not indeed; neither to claim any other woman's child 


& for her own. 
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(/) See Baptiſm, 17. 
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4% tem, You ſhall not ſuffer any woman's child to be 


© murdered, maimed, or otherwiſe hurt, as much as you 
© may: and ſo often as you ſhall perceive any peril or jeo- 
% pardy either in the woman, or in the child, in any ſuch 
« wiſe as you ſhall be in doubt what ſhall chance thereof; 
« you ſhall thenceforth in due time ſend for other midwives 
« and expert women in that faculty, and uſe their advice 
« ahd counſel in that behalf, 

Item, You ſhall not in any wiſe uſe or exerciſe any 
4% manner of witchcraft, charm, or ſorcery, invocation, 
«© or other prayers, than may ſtand with God's laws and 
«« the king's. | / 

„Item, You ſhall not give any counſel or miniſter any 
herb, medicine, or potion, or any other thing, to any 
4% woman being with child, whereby ſhe ſhould deſtroy ot 
«© caſt out that ſhe goeth withal before her time. | 

« Item, You ſhall not enforce any woman being with 
« child, by any pain or by any ungodly ways or means, to 
„ give you any more for your pains or labour in bringing 
« her to bed, than they would otherwiſe do. 

Item, You ſhall not conſent, agree, give or keep 
« counſel, that y woman be delivered ſecretly of that 
« which ſhe goeth with, but in the prefence of two or 
« three lights ready. 

« Item, You ſhal! be ſecret, and not open any matter 
« appertaining to your office, in the preſence of any man; 
« unleſs neceſlity, or great urgent cauſe do conſtrain you 
6 fo to do. 

« Item, If any child he dead born, you yourſelf ſhall 


< ſee it buried in ſuch ſecret place, as neither hog or dog, 


« nor any other beaſt may come unto it; and in ſuch 
„ fort done, as it be not found nor perceived, as much as 
«« you may: and that you ſhall not ſuffer any ſuch child 
« to be caſt into the jaques or any other inconvenient 
« place. 

4 a Item, If you ſhall know any midwife uſing or doing 
« any thing contrary to any of the premiſſes, or in wy 
« otherwiſe than ſhall be ſeemly or convenient; you Thall 
& forthwith detect, open or ſhew the ſame to me or my 
« chancellor for the time being. 

% Item, You ſhall uſe yourſelf in honeſt behaviour un- 
« to the woman, being lawfully admitted to the room and 
« office of a midwife, in all things accordingly. 

« item, That you ſhall truly preſent to my ſelf, or my 
« chancellor, all ſuch women as you ſhall know from time 
« to time to occupy and exerciſe the room of a widwife 
g 4 « within 


Ta 


Midwives, | 


« within my aforeſaid dioceſe and juriſdiction of... 
% without any licence and admiſſion. | 

« Item, You ſhall not make or aſſign any deputy or 
«« deputies, to exerciſe or occupy under you in your ab- 
« ſence the office or room of a midwife, but ſuch as you 
„ ſhall perfectly know to be of right honeſt and diſcreet 
„behaviour; and alſo apt, able, and having ſufficient 
« knowledge and experience to exerciſe the ſaid room and 
© office. 

„Item, You ſhall not be privy, or confent, that any 
« prieſt or other party ſhall in your abſence, or in your 
* company, or of your knowledge or ſufferance, baptize 
„any child by any maſs, latin ſervice, or prayers, than 
*« ſuch as are appointed by the laws of the church of Eng- 
« land; neither ſhall you conſent, that any chile born by 
« any woman who ſhall be delivered by you, ſhall be ear- 
« ried away without being baptized in the pariſh by 
*« the ordinary miniſter where the ſaid child is born, 
« unleſs it be in caſe of neceſſity baptized privately 
« according to the book of common prayer: but you 


„ ſhall forthwith, upon underſtanding thereof, either give 


© knowledge to me the (aid biſhop, or my chancellor for 
« the time being. , 

« All which articles and charge you ſhall faithfully ob- 
« ſerve and keep: ſo help you God, and by the contents 
« of this book.” Book of Oaths. 

If there be a ſuit in the ſpiritual court, againſt a woman 
for exerciſing the trade of a mid wife without licence of the 
ordinary, againſt the canons: a prohibition lieth: for this 
is not any ſpiritual function, of which they have cogniſance. 
2 Rolls Abr. 286. 


Mines in the glebe land. See Glebe land. 
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Monaſteries. 


N OTE, the principal parts of this title are extracted 
from that moſt accurate and valuable work, biſhop 


Tanner s Notitia AMonaſtica. 

* Origin of monaſteries. I | 
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Monaſteries. 
IV. Nuns. OY 

V. . Friars. | x 

VI. Military orders. 

VII. Of the ſeveral kinds of houſes. 
VIII. Officers therein. 

IX, Diffelution. 

X. Obſeruations. 


| I. Origin of monaſteries. 

The original of monks. (from the word does, ſolus) 
ſeemeth to have been this: The perſecutions, which at- 
tended tbe firſt ages of the goſpel, forced ſome chtiſtians 
to retire from the world, and live in deſatts and places moſt 
private and unfrequented, in hopes to find that peace and 
comfort among beaſts, which were denied them amongft 
men. And this being the caſe of ſome very extraordinary 
perſons, their example gave fo much reputation. to retire- 
ment, that the practice was continued - when the reaſon 
ceaſed which frit began it. And after the empire became 
chriſtian, initances of this kind were numerous; and thoſe, 
whoſe ſecurity had obliged them to live ſeparately and apart, 
became afterwards united into ſocieties, 

And in this kingdom in particular, it is not unlikely, 
but that ſeveral chriſtians, to avoid the heat of perſecution, 
which, raged fiercely here in the time of Diocleſian, about 
the year 303, might withdraw themſelves into ſolitary 
places. I be troubleſome times which ſoon after followed 
by the Romans hard ufage of the Britons, and the invaſion 
of the Scots from ireland, the Pifts and Attacots from the 
north, and the Saxons and Franks from the eaſt and ſouth, 
might poſſibly farther inctine contemplative perfons to flee 
into caves, foreſts, and ſuch Ike ſolitudes, and ſpend their 
time there in reading the ſeriptures, and other duties of 
religion, though wider no tie or vow but what they im- 
poſed Upon themſelves, i 


, II. The ſeveral kinds of monks. 
1. The Benedifine monks were thoſe who followed the 
rule of St. Benedid, or Bennet; who was born at Nurſia 
ia the dukedom of Spoleto in Italy, about the year 480. 
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From the colour of their outward habit, they were gene, 
cally called black monks. This order is ſaid to haye been 
brought into England about the year 596. Of this order 
were all the cathedral priories, except Carliſle; and moſt 
of the richeſt abbies in England, There were alſo nuns, 
as well as monks, of this order. | 


$17 


2. A reformation of ſome things which ſeemed toq re- Cluniacks, 


miſs in St. Benedict's rule, was begun by Bernon, abbot 
of Gigni in Burgundy, and increaſed and perfected” by 
Odo abbot of Cluni, about the year 912; which gaye oc+ 
eaſion to the riſe of the Cl/uniac order; which was the firſt 
and principal branch of the Benedictines. For they liueg 
under the rule of St. Benedict, and wore a black habit; 
but obſerving a different diſcipline, were called by a dif- 
ferent name. | aan * wT 
William earl Warren, ſon in law to William the con- 
queror, firſt brought theſe monks into England, avd buile 
their firſt houſe at Lewes in Suſſex about the year 4077. 
All the monaſteries of this order in England were 
verned by foreigners ; and had more French than Engliſh 
monks in them, but many of them were aſtet wards made 
denizens; and all of them at laſt diſcharged from all ſub- 
jection to the foreign abbies. 111 
There were 27 priories and cells of this order in Eng- 


3. The order of Grandmont was inſtituted at Grand- Orandmon 


mont in Limoſin in France, about the yeer 1076, by 
Stephen, a gentleman of Auvergne. The monks of it 
lived under the rule of St. Benedict, with ſome little vari- 
ation, They were brought into England in the reign: of 
king Henry rhe firſt, and ſeated at Abberbury in Shrop- 
ſhire; beſides which it doth not appear that there were 
more than two other houſes of this order in England, vis. 
Creſſewell in Herefordſhire, and Groſmont or Eſkedale in 


Yorkſhire. 


4. The Cartbuſiun monks were alſo a branch of the Be- Carthuſians, 


nedictines, whoſe rule they followed, with the addition 
of a great many avſterities. Their author was one Bruns, 
born at Cologne in Germany; who fiiſt inſtituted this or- 
der at Chartreux (Cartuſia) in the dioceſe of Grenoble in 
France, about the year 1080 { a) en 
Their bouſes were called Chartreux houſcs, which by 
corruption have degenerated into Charter huules,, , 
Their rule was the moſt ſtrict of auy of the, religious 
orders; for they were never to eat fleſh, and were oh- 
liged to fecd on bread, water, and ſalt one day in every 
a L1z3 weeks 


Ciftertians, or 


$avign lans, or 
frgares 


Monaltertes. 


week. They wore a hair ſhirt next their ſkins, and were 
allowed to walk only about their own grounds once a 
week. * N 
They were brought into England about the year 1180 
by king Henty the ſecond; and had their firſt houſe at 
Witham in Somerſetſhite. | 
Their habit was all white, except their outward plaited 
cloak, which was black. | 
There were but nine houſes of monks of this order in 
Epgland. | | : | 
5. There was yet another branch of Benedictines called 
Ciftertioms, from Ciflertium or Cifleaux, in the biſhoprick 
of Chalons in Burgundy, where this order was firſt inſti- 
tuted by Robert abbot of Moleſme, in the year 1098. 
They were alſo called Bernardines from St. Bernard abbot 
of Clairvaux about the year 1116, who was a great pro- 
moter of this order. 
From the colour of their habit, they were called White 
monks. X | 
Their monaſteries, which became very numerous in 
a ſhort time, were generally founded in ſolitary and 
uncultivated places; and all dedicated to the bleſſed 
virgin, ' 
=» Theſe monks came into England in the year 1128; had 
their firſt bouſe at Waverley in Surry ; and before the diſſo- 
lution bad 85 houſes here. | 
6. The order of Savigni or Fratres Griſei, were found- 
ed by Vitalis de Mortain, who began to gather diſciples in 
the foreſt of Savigni in France, about the year 1105. He 
gave his diſciples the rule of St, Benedict, with ſome pe- 
culiar conſtitutions: and they took a gray habit, from 
— whence they were called /ratres griſei. Vitalis came into 
England in the year 1120 ; and preaching here, and con- 
verting many, probably introduced his order, which was 
ſhortly after (viz, in the year 1148), united to the Ciſ- 
tertians. E. (4 
7. The order of Tiron was inſtituted by St, Bernard, 
who was born in the territory of Abbeville in' the year 
1046, who ſet up à ſort of monks that took the name of 
ſes from their firſt monaſtery, which was founded 
at Tiren about the year 1109. They were reformed Be- 
pediftings. I here ſcems to have been no bouſe in Eng- 
land of this order, and only one abbey in Wales, via. 
$t, Dogmael's (where they were placed about the year 
_ 1126), with its dependent priory at Pille, and cell at 
Caldey, * 
8. The 
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8. The orders of monks abovementioned, were all that Culders, 


we had in England and Wales, except the Culdees or cul- 
fores Dei; who were Scotch monks, and of the ſame rule 
with the Iriſh ones. We meet with theſe no where but at 
St. Peter's in York. 


And the inſtitution of Scotch monks there, ſeemeth to 


have ariſen from the connection which was anciently be- 
tween the metropolitical ſee of York and the kingdom of 
Scotland; for until about the year 1466, the archbiſhop 
of York had juriſdiction over all the biſhops of Scotland, 
who had their conſecration from him, and ſwore canonical 


obedience to him. 


III. Canons. 


I. Beſides the monks, there were alſo canon (from g.eular. 


xavov, regula), which were of two forts, regular and fe- 
cular, The ſecular were ſo called becauſe they converſed 
in ſeculo, abroad in the world, performed ſpiritual offices 
to the Jaity, took 1 them the care of ſouls (which the 

lars could not do without diſpenſation), and differed 
in nothing almoſt from common prieſts, fave that they 
were under the government of ſome local ſtatutes. For 


though they wete in ſome places confined to live under one 


roof, as the monks and regular canons did, yet they gene- 
rally lived apart, and were maintained by diſtinct pre- 
bends, almoſt in the ſame manner with the canons and 
prebendaries of other cathedral and collegiate churches at 
this day. 

2. Regular canons were ſuch as lived under ſome rule, 
They were a leſs ſtrict ſort of religious than the monks, 
but lived together under one roof ; had a common dor- 
mitary and teſectory, and were obliged to obſerve the ſta- 
tutes of their order. 

3. The chief rule for theſe canons is that of St. Auſtin, 
who was made biſhop of Hippo in the year 395. But they 
werg but little known till the tenth or eleventh century; 
were not brought into England till after the conqueſt, and 
ſeem not to have obtained the name of Auſtin canons till 
ſome years-after, The general opinion is, that they came 
in after the beginning of the reign of king Henry the firſt, 
about the year 1105. —__ 

Their habit was a long black caſſock, with a white 
rochet over it, and over that a black cloak and hood; 


from whence they were called black canons regular of St. 
Aullin. | " 
L14 The 


* 


Regular. 


Auguſtines, 
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The monks were always ſhaved ; but theſe canons wore 
beards, and caps on their heads. | 

There were about 175 houſes of theſe canons, and ca- 
noneſſes in England and Wales. Ee woo 


Order of St, Ni- 4. But beſides the common and regular ſort of theſe ca · 


cholas. 


Order of St. 
Victor. 


Of St. Mary of 
Merton. 


Præmonſtra 
tenſe:. 


Gilbertines, 


nons, there were alſo the following particular ſorts,” 

As firſt, ſuch as obſerved St. Auſtin's rule, according to 
the regulations of St. Nicholas of Arroaſiu; as thoſe of Hare- 
wolde in Bedfordſhire, Nutley or Crendon in 'Bucking- 
hamfhire, Hertland in Devonfhire, Brunne in Lincolnſhire, 
and Lilleſhul in Shropſhire. a 

5. Ochers there were of the rule of St. Auſtin, and or- 
der of St. Vifter ; as at Keynſham and Worſpring in So- 
merſetſhire, and Wormeſley In Hetefordſhire. 

6. Others of the order of«St. Auſtin, and the inſtitution 
of St. Mary of Me retune, or Merton; as at Buckenham in 
Notfolk. 199 Fo: $19 | 
7. The Premonſtratinſes were camons who lived aceord- 
ing to the rule of St. Auſtin, teſormed by St. Norbert, who 
ſet ap this regulation about the year 1120, at Præmemſtra- 
tum in Picardy, a place ſo-called becauſe it was ſaid to have 
been foreſhewn or Pr amonſirated by the bleſſed virgin to 
be the head feat and mother church of this order. Theſe 
canons were, from their habit, called White canons, 
Tbey were brought into England ſoon after the year 1140, 

and ſettled firſt at Newhouſe in Lincolnſhire, They had 
in England a conſervator of their privileges, but were ne- 
vertheleſs often viſited by their ſuperiors at Premonſtre, 
and continued under their juriſdiction. till the year 1512, 
when they were exempted from it dy the bull of - 

Julius the ſecond, confirmed by king Henry the eighth; 
and the ſuperiority of al! the houſes of this order in 
England and Wales was given to the abbot of Welbeck 
in Nottinghamſhire.— There were about 35 houſes of this 


8. The Sempringham of Gilbertint canons were infti- 
tuted by St. Gilbert at Sempringham in Lincolnſhire, in 
the year 1148, He compoſed his rule out of "thoſe of St. 
Auſtin and St. Benedict (the women following the Ciſter- 
tian regulation of St, Benedict's rule, and the men the rule 


of St. Auſtia), with ſome ſpecial ſtatutes of their own. 


The men and women lived in the ſame houſes, but in ſuch 
different apartments, that they had no communication 
with each other; and increaſed fo faſt, that St. Gilbert 


bimſelf founded 13 monaſteries of this order, viz. four 


for men alone, and nine for men and women hg 
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which had in them 700 brethren and 1500 ſiſters, At the 
diſſolution there were about 25 houſes of this order in 
Eoglard and Wales. 

9. Canons regular of the holy ſepulebre were inſtituted Order of the 
in the beginning of the 12th century, in imitation of the boly ſepulchre, 
regulars inftituted in the church of the holy ſepulchre of © 3 
, our Saviour at Jeruſalem, The firſt houſe they had in 
q England was at Warwick, which was begun for them by 
) 


Heory de Newburgh earl of Warwick, who died in the 
1123, and perfected by his ſon Roger. They are 
ſometimes called canons of the holy cro/s, and wore the 
ſame habit with the other Auſtin canons, diſtinguiſhed 
only by a double red croſs, upon the breaſt of their cloak 
or upper garment. The endeavours of theſe religious fot 
regaining the holy land, coming to nothing after the loſs 
of Jeruſalem in the year 1188, this order fell into decay, 
their revenues and privileges were moſtly given to the Ma- 
| turine friers, and only two houſes of them continued to 
the diſſolution. K 4 | * 


IV. Num. 


Nun, called by the latins nonna; as alſo the maſculine 
nonnus, which they uſed to ſignify a monk; are of hebrew 
extraction, from nin, or non, a ſon, 
1. There were, beſides the Benedictine and Gilbertine Several farts of 
nuns before mentioned, Cluniac, Ciſtertian, Carthuſian, uns. 
Auſtin, and Præmonſtratenſian nuns, who followed the 
ſame rules with their reſpective monks, omitting only 
what was not proper for their ſex, and wore habits of the 
ſame colour, having their heads always covered with a 


veil, 
2. And to theſe we muſt add three other orders of reli- Order of Fes , 
gious women, formerly in England; viz. \ terrault, 


Firſt nuns of the order of Fontevrault, which was in- 
ſtituted about the latter end of the eleventh century, by 
one Robert ſurnamed de Arbrifſel at Fontevrault, in Poic- 
tiers, where he built an abbey for his followers preſently 
"after the year 1100. Tho' this order (which was a reform 
of the Benedictine) was chiefly for women, yet beyond 
ſea they had alſo religious men living amongſt them in 
different apartments, who were under the government of 
the abbeſs ; for the founder grounded his model upon our 
bleſſed Saviour's recommending the virgin Mary and St. 
John the evangeliſt to each other. And as St. John was 


thereby to look upon the bleſſed virgin as his mother, the 
, founder 


$22 


Order of St, 
Clare or mi- 
nort ſſes. 


* 


Dominicans, 


founder directed that the men ſhould acknowledge the 
abbeſs or prioreſs of the convent as their ſuperior, and 
ſubmit to her authority both in ſpirituals and temporals. 
And the abbeſs of Fonteyrault was made the general ſu- 
perioreſs and head of the order, — Theſe nuns were 


brought into England by Robert Boſſu earl of Leiceſter, 


before the year 1161, and placed at Nun Eaton in 
Warwickſhire; but there were only two houſes more 
of this order in England, and there is no expreſs account 


of any monk in any of them, but only of a prior at Nun 


Eaton. 
3. The nuns of St. Clare were founded by her whoſe 


name they bear, at Aſſiſe in Italy, about the year 1212, 
Theſe nuns obſerving St. Francis's rule, and wearing the 
ſame coloured habit with the Franciſcan friers, were often 
called minoreſſes ; and their houſe without Aldgate, the 


minories, They were likewiſe called the Poor Clares, pro- 


bably from their ſcanty endowments. They were brought 


into England by Blanch queen of Navarre, who was wife 
to Edmund earl of Lancaſter, Leiceſter and Derby, about 
the year 1293, and ſegted without Aldgate as aforeſaid. 
Beſides which, there were but three houſes more of this 
order in England, viz. Waterbeache and Denny in Cam- 
bridgeſhire, and Bruſyard in Suffolk. | 

4+ Fhe Brigittines, or nuns of our holy Saviour, were 
inſtituted by S:. Bridget, princeſs or ducheſs of Nericia in 
Sweden, about the middle of the 14th century, under the 
rule of St. Auſtin, with ſome additions of her own, This 
order, tho” chiefly far women, had likewiſe mea in every 
convent (who lived in different apartments, and were not 
permitted to come near the women but in caſes of great 


neceſſity), and differed from all other inſtitutions in re- 


quiring a particular number of men and women in every 
Þouſe, to wit, 60 nuns, 13 prieſts, 4 deacons, and 8 la 
brethren, There ſeems to have been anly one houſe 
of this order in England, namely at Sion in Middle- 


o * 


ſex, founded by king Henry the fifth, about the year 
144 [4 | 


V. Friers. 


- 8 


The before mentioned were all the ſorts of monks, ca · 


nons, and. nuns, wbich we had in England and Wales: 


the friers (fratres, brethren) were theſe following: 

1. The Dominicans ; whoſe founder was St, Dominic a 
_ Spaniard, who was barn about the year 1070, They 
8 i 9 
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were called preaching friers, from their office to preach and 
convert hereticks ; black friers, from their garments ; and 
in France, Facobines, from having their firſt houſe in St. 
James's ſtreet at Paris. Their rule was chiefly that of Se. 
Auſtin, They came into England in the year 1221, had 
their firſt houſe at Oxford, and at the diſſolution had about 
43 houſes in England,-There were nuns alſo of this or- 
der, but not in England, | 


2. The Francifeans received their rule from St. Francis pranciſcans, 


an Italian, in the year 1182. They were alſo called Grey 
or Minor Friers, the one from their grey cloathing, the 
other name they aſſumed out of pretended humility, They 
girded themſelves with cords, and went barefooted, The 
general opinion is, that they came into England in the 
year 1224, and had their firſt houſe at Canterbury, and 
their ſecond at London. — A relaxation having by degrees 
crept. into this order, it was thought fit to reform and te- 
duce it to its firſt rule and inſtitution, Thoſe that con- 
tinued under the relaxation were called Conventuals ; and 
ſuch as accepted the reformation of their order were called 
Obſervants or Recolletts, This reformation was begun by 
St. Barnard or Bernardin, about the year 1400.,-King 
Edward the 4th is commonly ſaid to have brought them 
into England, but there is no certain account of their 
being here, till king Henry the 7th built two or three 
houſes for them. At the diſſolution, the conventual 
| Franciſcans had about 55 houſes, which were under 
ſeven cuſtodies or wardenſhips ; viz. thoſe of London, 
York, Cambridge, Briſtol, Oxford, Newcaſtle, and 
Worceſter, | 


z* —_ 6 
— 


3. As to the Capuchins, and other diſtinctions of the Capuchine, 


Franciſeans beyond the ſeas; they chiefly aroſe ſinee the 
Engliſh reformation, and never had any place bere, 


4. The Trinitarians, Maturines, or friers of the order Trinitwians, os 
of the Holy Trinity, for the redemption of captives, were Maturines, 


inſtituted by St. John de Martha, and Felix de Valois in 
France, about the year 1197. The rule was that of St. 
Auſtin, with ſome peculiar conſtitutions. Their reve- 
nues were to be divided into three parts, one for- their 
own ſupport and maintenance, another to relieve the 
poor, and a third to redeem ſuch chriſtians as ſhould be 
taken captives by the infidels, They were called Trinita- 


rians, becauſe all their churches were to be dedicated to 


the Holy Trinity; and Maturines, from having their firlt 
houſe in Paris near St. Mathurine's chapel. They were 


brought into England in the year 1224; where the lands, 
| revenues, 


524 


revenues, and privileges of the canons of the holy ſepul- 


chte were given to them upon the decay of that order; 


and bad their firſt houſe at Mottenden in Kent. There 
— about 10 or 12 houſes of theſe friers in England and 
Wales. 6 | 

5. The Carmelite or white friers (the former of which 
names they had from the place of their fitſt reſidence, and 
the latter from the colour of their habit) came next into 


this kingdom, They were alſo called brethren or friers 


of the bleſſed virgin. They pretended to great antiquity, 
but the firſt certain account we have of them is at mount 
Carmel in Paleſtine, about the year 1238. Their rule 
(which was chiefly that of St. Baſil) is ſaid to have been 
given them by Albert patriarch of Jeruſalem about the 
year 1205. They were brought into England in the year 
1240, by the lords John Veſey and Richard Grey, and had 


their firſt hovſes at Alnwick in Northumberland, and 
Ailesford in Kent, Of this order there were about 40 


Crofſed or 


houſes in England and Wales. 
6. The order of Crefſed or Crouched friers were inſti. 


crouched friers, tuted, or at leaſt reformed, by one Gerard, prior of St. 


Auſtins or Ere- 
mites. 


Beth: mites, 


of Morello at Bologna; and confirmed in the year 
1169 by pope Alexander the third, who brought them un- 


der St. Auſtin's rule, and made ſome other conſtitutions 


for their government. At firſt they carried a croſs fixed to 
a ſtaff in their hands, and afterwards had one made of 
red cloth ſewed upon their backs or breaſts, They came 
into England in the year 1224, and had their firſt houſe 
at Colcheſter, There were not here above 6 or 7 houſes 
of theſe friers. | 
7. The origin of the Au/{in friers or friers Eremiles of 
the order of St. Auſtin (from sgnuo; a deſert place) is very 
uncertain. They were brought into England about the 
ear 1250. They had about 32 houſes in England and 
ales at the ſuppreſſion. 


38. The friers of the Sac firſt appeared in England in 


the year 1257. The right ſtyle of them was friers of the 
penance of Jeſus Chriſt. But they were commonly called 
friers of the Sac, from their habit being either ſhaped like 
a ſack, or made of that coarſe cloth called ſackcloth, They 


ſeem-to have had their firſt houſe near Alderſgate, Landon. 


But their order was very ſhort lived here, being put down 
by the council at Lyons in the year 1307. | 
9. The Beublimite friers, came in alſo in the year 1257. 


"They had their rule and habit much like that of the Do- 


minicans, but were diſtinguiſhed from them * 
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of five rays, with a blue circle in the middle of it, worn 
on their breaſts in memory of the ſtar which appeared to 
the wiſe men, and condudted them to Bethlehem, Tha ; 
were placed in I rumpington ſtreet at Cambridge the fir 

year they came over, And that ſeems to have been the 
only houſe of theſe friers in England, 


10. The order of St. Anthony of Vienna was inſtituted in order of Se. 
the. year 1095, for the help and relief of ſuch perſons as Anthony of Vie 
were afflicted with that painful inflammation called St, Au- 


thony's fire, from that faint's being thought to eaſe people 
pader it, and deliver them from it, The friers or brethren 
of this order followed St, Auſtin's rule ; came hither early 
in the reign of king Henry the third, and had one houſe 
at London, and another at Hereford, 


11, The laſt order of friers which was brought into this Baghommes. 


ingdom, was that of Zonhommes, or good men: who were 
brought bither by Edmund earl of Cornwall, in the year 
1283, and placed at Aſherug in Bucks. Beſides which, 
there was but one houſe more of this order in England, to 
wit, Edingdon in Wiliſhice, Theſe friers followed the 
rule of St. Auſtin, and wore a blue habit. | 


VI. Military orders. 


Of the military orders of the religious, there were theſe- 
following : 


1. Knight EHhſpitalers, who took their name from an Hoſpitalay, 


hoſpital built at Jeruſalem for the uſe of pilgrims coming 
to the holy land, and dedicated to St. John Baptift. For 
the firſt buſineſs of theſe knights was, to provide for ſuch 
pilgrims at that hoſpital, and to ptotect them from injuries 
and inſults upon the road. They were inſtituted about 
the year 1092. They followed chiefly St. Auſtin's rule: 
and wote à dlack habit, with a white croſs upon it. They 
ſoon after came into England, and had an houſe built for 
them in London in the year 1100. And from a poor and 
mein beginning, they obtained ſo great wealth and honours 
and exemptions ; that their ſuperior here in England was 
the fir ſt Yay baron, and had a feat amongſt the lords in par- 
lathent ; and fome of their privileges were extended even 
to their tenants, They were at firſt called knights of St. 
John of Jeruſalem ; but ſettling cbiefly at Rhodes after 
they were driven out of the holy land, were aſtet wards 
called knights of Rhodes; and after the loſs of Rhodes in 
the year 1522, and their having the iſland of Malta given 


— 
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them by the emperor Charles the fifth, they were called 
knights of Malta. 

There were alſo ſiſters of this order; but we had only 
one houſe of them in England, viz. Buckland in Somer- 
ſetſhire. | | 

2. The tnights Templars were inftituted in the year 
1118; and were ſo called from having their firſt reſidence 
in ſome rooms adjoining to the temp/e at Jeruſalem. Their 
buſineſs alſo was, to guard the roads for the ſecurity of 
pilgrims in the holy land; and their rule, that of canony 
regular of St. Auſtin, Their habit was white, with a red 
crols on the left ſhoulder. Their coming to England was 
probably pretty early in the reign of king Stephen : and 
their ficſt ſeat was in Holborn. They increaſed very faſt, 
and in a little time obtained very large poſſeſſions. But in 
leſs than 200 years, their wealth and power was thought 
too great; they were accuſed of horrid crimes, and there» 
upon every where impriſoned ; their eftates were ſeized 
and their order was ſuppreſſed by pope Clement the 
fifth, in a general council at Vienna, in the year 
1312, (t) ; 

3. The order of St. Lazarus of Jeruſalem (of which we 
had a few houſes) ſeems to have been founded for the relief 


and ſupport of lepers and impotent perſons of the military 
orders. 5 | 


VII. Of the ſeveral kinds of houſes, 


The above recited are all the religious orders which we 
had in England and Wales, The houſes belonging to the 


ſaid orders were as follows: 

1. Cathedral is a name yet well known: in the conven- 
tual cathedrals, the biſhop was in the place of an abbat, 
and had the principal ſtall on the right hand of the entrance 
into the quire ; as he hath ſtill at Ely, and till lately had at 
Durham and Carliſle, | 

2. Collegiate churches and colleges conſiſted of a num- 
ber of ſecular canons, living together under the govern- 
ment of a dean, warden, provoſt, or maſter ; and having 
for the more folema performance of divine ſervice, 
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(1) For the gallant character of theſe knights, and the 
baſe arts by which they fell a ſacrifice to the order of St. 
John, in the reign of Ed. II. ſee Hume's Hifory of England, 
un. 2. p. 361, Sc, | bw” 
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cheplains, ſinging men, and choroiſters belonging to 
ihem. | 


were ſo conſiderable, that the abbats of them were called 
to parliament, and had ſeats and votes in the houſe of 
lords. Mr. Fuller faith, that in the 49 Hen. 3. fixty- 
four abbats, and 36 priors were called to parliament. 
But this number being too great, king Edward the firſt 
reduged it to 25 abbats and 2 priors, to whom were after- 
wards added two abbats. So that there were 29 in all, 
and no more, that ſtatedly and conſtantly enjoyed this 
privilege; viz. the abbat of Tewkeſbury, the prior of 
Coventry, the abbats of Waltham, Cirenceſter, St. John's 
at Colcheſter, Croiland, Shrewſbury, Selby, Bardney, 
St. Bennet's of Hulme, T horney, Hide, Winchelcomb, 
Battel, Reading, St. Mary's in York, Ramſey, Peterburgh, 


St. Peter's in Glouceſter, Glaſtonbury, St. Edmond's Bury, 


St. Auſtin's in Canterbury, St. Alban's, Weſtminſter, 
Abingdon, Eveſham, Malmſbury, and Taviſtock; and 
the prior of St. John's of Jeruſalem, who was ſtyled the 
firſt baron of England, but it was with reſpect to the lay 
barons only, for he was the Jaſt of the ſpiritual ones. 


4. A priory was a ſociety of religious, where the chief Priories, 


perſon was termed a prior or prioreſs; and of theſe were 
two ſorts ; 

(1) Where the prior was chief governor, as fully as 
any abbat in his abby, and was choſen by the convent: 
oo were the cathedral priots, and moſt of the Auſtin. 


(2) Where the priory was a cell, ſubordinate to ſome 
great abby ; and the prior was placed and diſplaced at the 
will of the abbat. But there was a conſiderable difference 
between ſome of theſe cells. For ſome were altogether 
ſubjet to their reſpective abbies, who ſens them what 
officers and monks they pleaſed, and took their revenues 
into the common ſtock of the abbies. But others conſiſted 


of a ſtated number of monks who had a prior ſent them 


from the abby, and paid apenſion yearly as an acknowledge- 
ment of their ſubjection, but acted in other matters as an 
independent body, and had the reſt of the revenues for their 
own uſe. Thele priories or cells were always of the ſame 
order with the abbies on whom they depended, though 
ſometimes of a different ſex ; it being uſual after the- con- 
queſt, for the great abbies to build nunneries infor. of 

. * their 


3. An abby was a ſociety of religious people, having an Abbie, 
abbat or abbeſs to preſide over them. And ſome of theſe - 
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there was the ſame difference in theſe cells as in the former, 


their manors, which ſhould be priories to them, and ſub« 
ject to their viſitation, 

There were alſo prieries alien, which were cells to ſo- 
reign monaſteries. For when manors or tithes were given 
to foreign monaſteries, the monks, either to increaſe their 
own rule, or perhaps rather to bave faithful ſtewards of 
their revenues, built convenient houſes for the reception 
of a ſmall convent, and then ſent over ſuch a number as 
they thought proper, conſtituting priors over them. And 


TEE E-2--4 


for ſome of them were conventual, and had priors of theig 
own chuſing; and theſe were intire ſocieties within them- 
ſelves, and received the revenues belonging to their ſeveral 
houſes for their own uſe and benefit, paying only the an- 
cient apport (apportum, perhaps from porto, to carry), or 
what was at firſt the ſurpluſage, to the foreign houſe. 
But others depended wholly upon the foreign houſes, 
their priors were ſet over them by the foreign houſes, their 


fri 


monks alſo were often foreigners; and both of them re- we 
movable at -pleaſure ; and they returned all their revenues fot 
to the foreign head houſes. For which reaſon their eſtates an 
were generally ſeized during the wars between England and 
France, and reftored to them again upon a return of peace. or 
Theſe alien priories were moſt of them made by ſach as pri 
had foreign abbies founded by themſelves or by ſome of an 
their family. | | tin 
5. Preceptories were manors or eſtates of the knights pel 
templars, where erecting churches for the ſervice of God, pul 
and convenient houſes, they placed fame of their fraternity „ FEM 
under the government of one of thoſe more eminent tem- froi 
plars, who had been by the grand maſter created preceptores cur 
templi, to take care of the lands and rents in that place and due 
neighbourhood, and ſa were only cells to the principal cha 
houſe at London. me! 
6. Commandries were the ſame amongſt the knights uſe 
boſpitalars, as preceptories were amongſt the templars, viz. An 
ſocieties of thoſe knights placed upon ſome of their eſtates pels 
don 


in the country, under the government of a commender ; who 
re allowed proper maintenance; out of the revenues un- 
their care, and accounted for the remainder to the 
grand prior at London. | by 
7. Hoſpitals were ſuch houſes for relief of the poor and 
impotent people, as were incorporated by royal patents, 
and made capable of gifts and grants in ſucceſſion. B. 
— eaters ee3oe ama. a6. ans. hag" 
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theſe hoſpitals, two or three religious; one to be maſter 
or prior, and one or two be chaplains and confeſſors ; 
and theſe obſerved the rule of St. Auſtin, and probably 
ſubjected the poor and impotent to ſome religious re- 
ſtraints, as well as to the local ſtatutes. Hoſpitals were 
originally deſigned for the relief and entertainment of tra- 
vellers upon the road, and particularly of pilgrims, and 
therefore were generally built by the way fide; but of 
later years they have been always founded for fixed inha- 
bitants. 3 


8. Frirrizs were houſes erected for the habitation of Frieriee; 


friers z they were very ieldom endowed, yet many of them 
were large and ſtately buildings, and had noble churches, 
in which many great perſons choſe to be buried. 'Friers 
were by their profeſſion mendicants, and to have no pro- 
perty ; but moſt of their houſes had ſome ſhops and gar- 
dens belonging to them. 


329 


9. Hermitage: (from tene, a deſart or ſolitary place) Hermitages; 


were religious cells erected in private and ſolitary places, 
for ſingle perſons or communities, many times endowed, 
and ſometimes annexed to larger religious houſes, 


10. Chauntries (cantariæ) were endowments of lands Chauntries, 


or other revenues, for the maintenance 'of one or more 
prieſts to celebrate daily maſs for the ſouls of the foundet 
and his relations, and of their other benefaQors; ſome» 
times at a particular altar, and oftentimes in little cha- 
pels added to cathedral and parochial cburches for that 


purpoſe, 


11. Free chapels were places of religious worſhip, exempt Free chapels. 


| from all juriſdiction of the ordinary, ſave only, that the in- 


cumbents were generally inſtituted by the biſhop, and in- 
ducted by the archdeacon of the place. Moſt of theſe 


chapels were built upon the manors and ancient de- 


meſnes of the crown, whilſt in the king's hands, for the 
uſe of himſelf and retinue when he came to reſide there, 
And when the crown parted with thoſe eſtates, the cha- 
pels went along with them, and retained their firſt free- 
dom ; but ſome lords having had free chapels in manors 
that do not appear to have been ancient demefne of the 
erown, ſuch are thought to have been built and prvileged 
by grants from the crown. e 


VIII. Officers therein, 
Officers in theſe houſes reſpectively, which we read of, 


were thele. | * 
Vol. II. M m 1. In 
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Abbat. 1. In every abby the chief officer was the abbat or EY 
beſs, who preſided in great pomp, was generally called lord 


abbat or lady abbeſs, and had a kitchen, and other offices 
diſtinct from the common ones of the ſociety. 


prior. 2. In every priory, the chief officer was the prior or pri- 


ore/s, who had the ſame power in priories as abbats and ab- 

beſles had in abbies, but-lived in a leſs ſplendid and expen- 

five manner, though in ſome of the greater houſes they 

were culled lord prior, and Jady prioreſs. leq 

| ] Next under the abbat in every abby was the prior, 

: — wk = in the abbat's abſence had the chief care of the — 
and under him was the ſubprior, and in great abbies the 
third. fourth, and even fifth prior, who had their reſpec- 
tive ſhares in the goverament of the houſe, and were re- 


movable at the will of the abbat, as all the other obedien- 


tiarji or officers were. a 22 
Alſo in my prior y, next under the prior was the ſub- 
prior, who aff 

ſtead when abſent. 
AMagifter oper. 4+» Aagiſler operis, maſter of the fabrick z who probably 
looked after the buildings, and took care to keep them in 

good repab. 15 b 
Eleemoſynarivs, 5. Eleemcoſnarius, the almoner, who had the overſight 
of the alms of the houſe (which were every day diſtributed 


at the gate to the poor), who divided the alms upon the 


founder's day, and at other obits and anniverſaries, and in 
ſome places provided for the maintenance and educatjon of 
the choiriſters. 

Pitzatiariur. 6. Pitanttarins, who had the care of the pretancies ; which 
z were allowances (pittances) upon particular occaſions over 

and above the common proviſions, - 
$acaifta- 7. Sacrifla, the ſexton, who took care of the veſſels, 
books, and veſtments belonging to the church; looked 
after and accounted for the oblations at the great altar, and 
bother eltats and images in the church, and ſuch legacies as 
were given either to the fabrick or utenſils. He likewiſe 
provided bread and wine for the ſacrament: and took care 

of burying the dead. | f 
Camerarius. 8. Camerarius, the chamberlain, who had the chief care 
of the dormitory, and provided beds and bedding for the 
monks, razors and. towels for ſhaving them, and part of 

| (if not all) their cloathing. | 

Cellerarivs, 9. Ceilcrarius, the cellarer, who was to procure provi- 
| fions for the monks and all ſtrangers reſorting to the con- 
vent; viz. all ſorts of fleſh, fiſh, fowl, wine, bread, corn, 
malt, meal, ſalt, and the like: as likewiſe wood for firing, 
and all utenſils for the kitchen, 
* 7 10. The« 


ed the prior whilſt preſent, and acted in his 
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# 19. In all the great abbies, there were alſo perſons ap- Annalifs, 
. into annals, In theſe records they particularly preſerved 


dren, and ſucceſſors : ſo that recourſe” Was ſometimes 
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10. Thiſaurbrive, the burſur, who teceived Al the com- Thefurartvs, 
mon rents and revenues of the monaſtery, and paid all the 
common ek pences. ' Sus | * 

11. Pratentor, the chaunter, who had the chief care of preceatar. 
the choir ſervice, and not only preſided over the ſinging 

men, orgagiſt, and choirifters, but provided books for them, 

paid them their ſalaries, and repaired the organs. He had 
alſo the cuſtody of the ſeal, and kept the liber diurnalis 
or chapter book, and provided parchment and ink for the 
writers, and colours for ihe limners of books for the 
library. | 

12. Heftilarius, or b:ſpitilarius, whoſe buſineſs it was Hottilarius, 
to ſee ſtrangers well entertained; and to provide firing, 
napkins, towels, and ſuch like neceffaries for them, 

13. Infirmarius, who had the care of the infirmary, and 1nfrmarive; 
of the ſick monits who were carried thither, and was to 
provide them phyfick and all neceſſaries, and when they 


died was to waſh and prepare their bodies for burial. 


14, Refectianarius, who looked after the hall, providing RefeQionarius, 
table cloths, napkins, towels, diſhes, plates, ſpoons, an 
other neceffaries for it, and ſervants alſo to wait and tend 
there. He bad likewiſe the keeping of the cups, ſalts, 
ewers, and all the ſilver utenſils whatſoever belonging to 
the houſe, except the church plate. ; 
15. Coguinarins, the cook, who prefided in the kitchen Coquicariue, 


for the drefling of victuals. 


16. Gerdinarius, the gardiner, - Gardinarius, * 
17. Partarius, who ſeemeth to have taken care of the Portarius, 
carriages, and ſuch like; for that he was not the janitor or 
porter, ſeemeth probable, for that divers have been pro- 
moted to be abbats from that office. 
18. In every great abby there was a large room called Writers, 
the (criptorium, where ſeveral writers made it their buſineſs 
to tranſcribe the miſlals, liegers, and other books for the uſe 
of the houſe, and more eſpecially to tranſcribe books for 
the uſe of the library. And fo zealous were the monks 
in general to repleniſh their libraries, that they often pro- 
cured lands to be given, and churches to be appropriated 


for-that work. 


pointed to take notice of the principal occurrences of the , 
kingdom, and at the end of every year to digeſt them 


the memories of their founders and benefactors ; the years 
and days of their births and deaths, their marriages, chil- 
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had to them, for proving perſons ages and genealogies ; 


though it is to be feared, that ſome of thoſe pedigrees were 
drawn up from tradition only : and that in moſt of their 


accounts they were favourable to their friends, and ſevere 


upon their enemies. | 

The canons alſo and conſtitutions of the clergy in their 
national and provincial ſynods, and even acts of parliament, 
were ſent to the abbies to be recorded, ; | 


IX. Diſſolution. 


iT The Templars (as was before obſerved) for the 
many and great abuſes charged upon them, were ſuppteſſed 


ſo early as the year 1312. | | 
And in the year 1323 their lands, churches, advowſons, 


and liberties here in England, were given by the act of par- 


Other 4ifolu- 
tions before the 
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liament of the 17 Ed. 2. fl. 3. to the prior and brethren of 
the hoſpital of St. Jobn of Jeruſalem. | | 

2. About the year 1390, William of Wickham, bi- 
ſhop of Wincheſter, by the leave of the then pope and 
king, bought the alien priories of Hornchurch and Writtle 
in Eſſex, and ſettled them on his new college at Ox- 
ford. And after the ſuppreſſion of alien prioties, Takeley 


in Eſſex and Hamele in Hampſhire were ſettled upon this 


college. And Andover was ſettled upon his college at 


Wincheſter. 
About the year 1437, archbiſhop Chicheley founded 


All Souls college in Oxford, and got the revenues of ſe- 
veral ancient priories to be ſettled thereon, 


About the year 1441, king Henry the ſixth founded the 
college at Eaton, and King's college in Cambridge : and 
endowed them chiefly with alien priories. 

About the year 1459, William Wainfleet biſhop of 
Wincheſter founded Magdalen college in Oxford, and got 
the priory of Sele or Atteſele in Suſſex, and the priory of 


| Seleburne in Hampſhire, ſettled on it. The hoſpitals alſo 


of Aynho and Brakeley in Northamptonſhire were 
united to this college in the year 1484. 

In the year 1497, John Alcock biſhop of Ely, with tip 
king's conſent, ſuppreſſed St. Rhadegund's nunnery in 
Cambridgeſhire, and with the revenues thereof founded 
Jeſus college there. TE | 

In the year 1505, Margaret counteſs of Richmond and 


Derby, founded, Chriſt's college in 2 and 


obtained the pope's licence to ſuppreſs the abby of Creyke 
in 
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jo Norfolk, and to ſettle the revenues of it upon that 


college. 7 


About the year 1 508, the ſame counteſs began to con- 
vert an ancient hoſpital or priory dedicated to St. John the 


evangeliſt at Cambridge into St. John's college, and her 
executors carried on the deſign, Biſhop Fiſher was one 
of them, and at his defire the nunneties of Heybam in 
Kent and Broomhalle in Berkſhire, and an boſpital of te- 
galars at Oſprike were ſuppreſſed, and the revenues of them 
ſettled upon, this gs. | 

In the year 1515, 
founded, and William Smith biſhop of Lincoln bought the 
priory of Cold Norton in Oxfurdſhire of the abbat and 
convent of Weſtminſter, and gave the lands belonging to 
it to this new foundation, 

Not long after cacdinal Wolſey, by licence of the king 
and of the, pope, obtained a diſſolution of above 3o re- 
ligious houſes (moſt of them very ſmall), for the founding 
and endowing his colleges at Oxford and Ipſwich. 

About the ſame time, a bull was granted by the ſame 
pope to cardinal Wolſey to ſuppreſs monaſteries, where 


there were not above fix monks, to the value of 8000 du- 
cats a year, for endowing Windſor, and King's college in 


Cambridge: and two other bulls were granted to the car- 
dinals Wolſey and Campeius, where there were leſs than 
twelve monks, and to annex them to the greater monaſ- 
teries : and another bull to the ſame cardinals to inquire 
about abbies, to be ſuppreſſed in order to be made ca- 
thedrals: although nothing appears to have been done in 
purſuance of theſe bulls. 

And afterwards another bull was granted to the ſame 
two cardinals, with further powers relating to the new 
cathedrals; for ſome of the dioceſes were thought too 
large, and wanted much (as it was ſaid) to be re- 
duced, that the biſhops might the better diſcharge their 
offices, 

But-the promoting of learning ſeems to have been the 
chief intent of cardinal Wolſey, and of moſt others, in 


ſuppreſſing theſe houſes : though probably ſome perſons. 
both then and afterwards, promoted it with other views. 


Archbiſhop Cranmer particulacly is ſaid to have been much 
for it, becauſe he could not carry on the reformation with- 
out it, And as the increaſe of learning had rendered the 


corruptions of the church of Rome more viſible; maay 


others might alſo be againſt theſe houſes, as nurſeries of 


gopiſh ſuperſtition : but other things concured to bring 
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on their ruin. For, 1. Many of the religious · were cer- 
tainly looſe and vicious; though probably not ſo bad as 


the viſitors repreſented; for thoſe that are to be run down, 


will always be ſet in the worſt light; and the preamble to 
the firſt act of diſſolution did ſet forth, that in the larger 


monaſteries religion was well obſerved. 2. Fhe cafting 
off the pope's ſupremacy was urged for caſtihg off the 
monks, who not withſtanding their ſubſcriptions were gene- 
rally thought to be againſt it ia their hearts, and ready to 
join with any foreign power that ſhould invade the na- 
tion; whilſt the king was excommunicated by the pope, 
3. Their revenues being not employed according to the 
intent and deſign of the donors,” was alſo alledged againſt 


them. 4. The diſcovery of many cheats in images, of 


many feigned miraclcs, and of counterfeit relicks, brought 
the monks every where in diſgrace, and contributed to- 
wards their overthrow. 5. Perbaps the obſervant friers be- 
ing ſo much againſt the king's divorce from queen Cathe- 
rine, might exaſperate him againſt all monks and friers in 
general, But, 6. Not unlikely the great cauſe might be 
the king's want of a large ſupply, and the people's willing- 
neſs to ſave their money; although it was certainly haſten- 
ed by the account which the viſitors gave of them. For 
after ſome debate in council how to proceed with theſe 
houſes, the king appointed commiſſioners to viſit them, 
and they made ſuch a bad report, that when a motion was 
ſhortly after made in parliament, that in order to ſupport 
the king's Rate and ſupply his wants, all the religious 
houſes might be conferred upon the crown which were not 
able to ſpend above 200 l. a year, it met with but little 
oppoſition in either houſe, and an act was paſſed for that 
purpoſe as followeth (2): wh 

3. Poraſmuch as manifeft fin, vicious carnal and abominable 
living, is daily uſed and committed commonly in ſuch little and 
ſmall abbies, priories, and other religious houſes of minks ca- 


— MT 


„ 9 „ * * * 
= 


() The plauſible projects, as lord Coke calls them, which 
the king urged to the houſes of parliament, were, that with the 
poſſeſſions of the monaſteries he ſhould be able to maintain 
40,000 well-trained ſoldiers, with ſkilful captains and com- 
manders, without ever after charging the ſubjects with ſub- 
ſid ies, loans, or aids: Luckily, however, for the liberty of the 
ſubjeR, theſe project; of a ſtanding army and a fixed revenue, 
were diſappointed by the prodigality of the prince. See 


Hume Hi,. of Eng. vol. iv. p. 182, and 4 fl. p. 44. 7 
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nons and nuns, where the congregation of ſuch religious perſons 
is under the number of 12 perſons; whereby the 5 
of fuch religious houſes, and their covent, fpril conſume and 
utterly waſte as well their churches, monaſteries, priories, 


principal houſes, farms, granges, lands, tenenients, and heredita- 


ments, as the ornaments of their churches, and their grods and 
chatteis, to the high diſpleaſure of almighty Grd, flander of 
good religion, and to the great infamy of the Sing's highneſi and 
the realm, if redreſs ſhould not be had there: And albeit that 
many continual viſitations have been her _ bad by the [pact 
200 yea»s and more, for an honeſ and charitable reformation 
of fuch unthrifly carnal and abominabl: living, yet nevertheleſs 
little or no amendment is hitherto had, but their vicious living 
fhameleſrly increaſeth, and by a curſed cuſtom is fo rooted 
infected, that a great multitude of the religious perſons in ſuch 
ſmall houſes do rather chuſe ts rave abread in apsflacy, than 
tb conform themſelves to the ob ſervati n of good religion; ſo that 
without ſuch ſmall hauſes be utterly ſuppreſſed, and the religious 
perſons therein committed to great and honourable monaſteries of 
religion in this realm, where they may be compelled 1 live re- 
ligioufly, for reformation of their lives, the ſame elſe be no redreſs 
nor reformation in that behalf: In conſideration whereof, the 
king's moſt royal majeſty, being ſupreme Lead on earth under 
God of the church of England, daily flulying and deviſing the 
increaſe advancement and exaltetion of true dofrine ana virtue 
in the ſaid church, and the extirpating and defiruttion of vice 
and fin, having knowledge that the premiſſes be true, as well 
by the accounts of his late viſitations, as by ſuniry credible in- 
formations, conſidering alſo that divers and great ſolemn mo- 
riafteries of this realm, wherein (thanks to God) religion is right 
well kept and obſerved, be dyſtitute of ſuch full number of re« 
ligious perſons, as they ought and may keep, hath thought good 
that a plain declaration ſhould be made of the premiſſes, as well 
to the lords ſpiritual and temporal as to other his loving ſubjefts 
the commons in this preſent parliament aſſembled': M here- 
upon the ſaid lords and commons, by a great deliberation, finally 
be reſelved, that it is and ſhall be much more to the pleaſure 
of almighty Gad, and fir the honour of this his realm,” that 
«the poſſeſſions of ſuch ſmell religious houſes now being ſpent ſpoil- 
ed and waſled for increaſe and maintenance of fin, ſhould 
be committed to better uſes, and the unthrifiy religious perſons 
fo ſpending the ſame be compelled to reform their lives : Ther- 
upon it is enacied, that his majefly ſhall have and enjoy io him 
and his heirs for ever, all fuch monafleries, priories, and 
ether religious houſes of manks canons and nuns, of what Kinds 


of babits rules or order ſocver they be, which have not in lands, 
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tenements, rents, tithes, portions, and other beredit 

above the clear yearly value of 200 1; and alſo all ſuch as with- 
in one year next before have been ſurrendered to the king, or 
otherwiſe diſſolved. 27 H. 8. c. 28. 

By this act about 380 houſes were diſſolved, and a re- 
venue of 30 or 32, ooo l. a year came to the crown; be- 
ſides about 100, ooo l. in plate and jewels. Some ſay, that 
10, oo perſons were hereby ſent to ſeek their fortunes in 
the wide world, without «any other allowance than 408. 
and a new gown to ſome few of them. Others ſay, that 
ſuch of the religious as deſired to continue their profeſſion, 
were (according to the aforeſaid a) allowed to go into 
the greater monaſteries; and ſuch as choſe to go into the 
world, being prieſts, had every one the abovementioned 
allowance, and ſome of them (for their readineſs to ſur- 
render) got ſmall penſions for lite. 

The ſuppreſſion of theſe houſes occaſioned great diſ- 
contents, fomented probably by the ſecular as well as re- 
lar clergy, which at length bruke out in open rebellion, 

But the rebellion being appeaſed, the king reſolved to ſup- 
preſs the reſt of the monaſteries, and thereupon appointed 
a new viſitation, requiring the viſitors to examine every 
thing that related either to the converſation of the reli- 
gious, or their affection to the king and the ſupremacy, 
or to their cheats impoſtures or ſuperſtitions, or how they 
were affected during the late commotions. This cauſed 
the greater abbies to be ſurrendered apace. For ſome of 
the religious baving been faulty in the late rebellion, were 
liable to the king's diſpleaſure, and ſurtendered their 
houſes to ſave their lives. Some began to like the re- 
formation, and were vpon that account eaſily perſuaded ta 
it. Others, ſeeing their diſſolution approaching, had fo 
much embezilled their revenues, that they were ſcarce 
able to keep up their houſes, A great many monks were 
executed for having been in the rebellion; and no doubt 
but many were prevailed upon by the viſitors, who endea- 
youred both by threats and promiſes to get their refigna- 
tions. And in the end by the act of the 31 H. 8. c. 13. 
it was enacted as followeth. | 

4. All monaſteries, abbathies, 22 nunneries, colleges, 
hoſpitals, houſes of friers, and other religious and ecclefs-flical 
houſes and places, which have been ſurrendered or given up 
fence the fourth day February, in the twenty Yeventh year of 
his maje/iy's reign, and which hereafier ſhall be ſurrendered or 
given up, ſhall be weſled in the king. (With a clauſe reſpect- 
ing privileges and exemptions, which was not in the for- 
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wer act; to wit, that ſuch of them 2s were diſcharged 
from payment of tithes, ſhould continue ſo; and ſuch as 
were go we _ — viſitation of the ordinary, ſhould- 
become viktable by the ordi or by ſuch perſons as the 
king ſhall appoint.) 31 H.8., — N N 

By chis act no houſes were ſuppreſſed; but all the ſur- 
renders, which either were made or ſhould be made, were 
confirmed, The mitred or parliamentary abbies, were all 
in being, and moſt of the abbats* preſent at the paſſing of 
itz and yet none of them either oppoſed it, or - voted 
againſt it; but were every one ſhortly brought to ſurrender, 
except the abbats of Colcheſter, Glaſtonbury, and Read- 
ing, who were therefore accuſed of high treaſon, attainted 
and executed; and their abbies were ſeized as forfeired to 


the king by their attainder, 


5. The next year a bill was brought in and paſſed, DiN'ution vy 
for ſuppreſſing the knights of St. ſobn of Jeruſalem z by be 32 H. 8. 
which it is enacted as followeth ; The lords ſpiritual and 
temporal and commons in this preſent parliament aſſembled, 
having credible knowledge, that divers and ſundry the king. 
fubjefts, called the knights of Rhodes, otherwije called knights 
of St, John's, otherwiſe called friers of the religion of St. 

ohn of Jeruſalem in England, and of @ like houſe being in 
Ireland, abiding in parts beyond the ſea, and having yearly 
great ſums of money out of this realm and out of Ireland, and 
#ther the king's dominions, have unnaturally and contrary 10 
their allegiance ſuſtaired and maintained the uſurped authority 
of the biſhop of Rome; and con/idering alſo, that the ifle of 
Rhodes, whereby the ſaid religion took their name and found- 
ation, is ſurprized by the Turk; and that it were much bet- 
ter that the poſſeſſiins of this realm, and in other the king's do- 
minions, appertaining to the ſaid religion, ſhould rather be 
employed and ſpent within the ſame, for the defence and ſafety 
thereof, than converted to and among fl ſuch unnatural ſubjetls; 
it is therefore enacted, that the corporation of the ſaid religion 
in theſe realms, by whatſoever name or names they be founded 
incorporated or known, ſhall be utterly diſſolved, and void to 
all intents and purpoſes, 32 H. 8. c. 24. |. 1. 
And the bing, his heirs and ſucceſſors, ſhall have and enjey 
ell that hoſpital, manſion houſe, churches and all other houſes, 
edifices, buildings, and gardens to the ſame belonging, being 
near to the city of London, in the county of Middleſex, called 
the houſe of St. John of Jeruſalem in England; and alſo all 
that hoſpital, church, and houſe of Kilmainam in Ireland; 
and all caflles, honours, manors, meaſes, lands, tenements, 


rents, rever/ions, ſervices, undi, meadows, pafluras, parks, 
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anchiſes, privileges, parſonages, tithes" 
ebe fees, advrwſons, commandries, pre- 

ceptorics, . contributions, reſponſions, rents, titles, entries, con- 
ditions, covenants,” and all other poſſſſions and hereditaments, 
which appertained to the ſaid religion, or to the priors, maſters 
er governors, knights or other minifters, poſſeſſed of and in the 
fame, by the pretence or in the right of the ſaid religion. ſ. 4. 

And all privileges of ſanftuary, heretofore uſed or claimed in 
manſion houſes and other places, commoniy called St. John's 
hold, and all other ſanctuaries belonging to any of the ſaid hoſ- 
pitals, ſhall be utterly void and of none effeft. ſ. 12, 

By the ſuppreſſion of theſe greater houſes by the two 
laſt recited acts, the king obtained a revenue of above 

200, 000 J. a year, beſides a large ſum in plate and jewels. 
But the religious of theſe houſes had almoſt all of them 
ſomething given for their preſent ſubſiſtence, and penſions 
aſſigned them for life or until they ſhould be preferred 
_to ſome dignity or cure of greater value than their penſions, 

6. The laſt act of diſſolution that was in this king's 
reign, was the act of 37 H. 8. c. 4. for diffolving colleges, 

free chapels, chantries, and the reſt, as followeth: 4 
colleges, free chapels, chantriet, hoſpitals, fraternities, Bro- 
therboods, guilds, and flipendiary prieſis, having continuance 
im perpetuity, and being charged or chargeable to the payment of 
frft fruits and tenths, which have been already ſurrendered, or 
alienated by covin, or otherwiſe diſſolved, ſhall be adjudged and 
deemed in the actual poſſeſſion of the king, his heirs and ſuc- 
ceſſors; and alſo all and ſingular ſuch and ſo many as the king 
' by hit commiſſion ſhall appoint, of the chantries, free chapels, 
hoſpitals, colleges, and other the ſaid promotions, now in being, 
together with all their © poſſeſſions and revenues, charged er 
chargeable to the payment of firſt fruits and tenths ; and all 
colleges chargeable or not chargeable to the ſaid payment of firſt 
fruits and tenths ; which have lands and other poſſeſſions ap- 
pointed by the donors, for alms to poor people and other churitable 
deeds to be done, 

This act was made fo general, that even thoſe great 
nurſeries of learning, the colleges at Oxford and Cam- 
bridge, with thoſe of Wincheſter and Eaton, were in- 
cluded, And upon the breaking up of the parliament, 
notice was ſent to both the univerſities, that their colleges 
were at the king's diſpoſal. This put them upon petition- 
ing for mercy, which was ſoon obtained, and letters of 
thanks were ſent for the continuance of them. 

But the commiſſioners appointed by this act for giving 


the king poſſeſſion of the aforeſaid houſes and places, — 
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not enter upon many of them before his death, which 
pened in the January following. | | * 
7. And therefore in the beginning of the reign of ki 
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Edward thei ſixth, another act paſſed, viz. the 1 £4. 6. che 16. 


c. 14. as followeth: All manner of colleges, free chapels, and 
chantr ies, which were not in the actual poſſeſſion of the late king 
nor of the king that now is; and all manors, lands,"tenements, 
rents, tithes, penſions, portions, and other hereditaments and 
things, given for the finding of any prieſt, annivenſary, obit, 
lamp, light, or other like thing in any church or chapel ; bal 
be uefted in the king, his heirs and ſucceſſors. Wy in un 
Provided, that where any fraternity, or prieſt or incumbent 
of any chantry, by the fir/l in/litution thereof ought to have 
kept @ grammar ſchool or a preacher ; the king's commiſſioners 
ſball appoint lands and other hereditaments of ſuch fraternity or 
chantry, to continue in ſucceſſion to a (lm or preacher for 
cuore They fhall alſo have power to make and ordain a vicar, to 
have tuity, in every pariſh church being @ collage fred 
chapel or chantry, or annexed thereto, that ſhall come to the 


' king's bands by virtue of this aft, and to endirw every ſuch vicar 


ſufficiently, having reſpect to his cure and charge ; and alſo to 
aſſign in perpetuity, in every great town and pariſh; where they 


ſhall think neceſſary to have more prieſts than ane far the mini- 


firing the ſacraments in ſuch town or pariſh, lands and\1enements 
belonging to any chaniry chapel or flipendiary prieſt, being within 
the ſame town or pariſh, „ 3 
Alſo, where any profit or benefit hath been payable ia any 
oor: perſons, out of any college, free chapel, ar chantry, and 
ather the premiſes by this att given to the ting; the commiſ- 
fioners ſhall aſſign lands and other hereditaments, parcel of the 
premiſes, for the maintenance and continuance of the ſame far 
ever. | | „ 
Aud they ſhall alſo have power to appoint lands and other 
hereditaments, parcel of the premiſſes, t1wards the maintenance 
of piers, jutties, walls, or banks, again/t the rage of the ſeaz 
havens and creeks. | all 
Provided al ſo, that nothing herein ſhall extend to any college, 
heſiel, or hall within either of the untuer ſities of Cambridge 
and Oxford, nor to any chantry founaed within tht ſame (yet 
ſo, that the king at any time during his life may alter the 
names of any of the ſaid chantries, and the foundations thereofy 
within the ſaid univerſities) ; nor to the free chapel of It. 
George in the caſtle of Windſor ; nor to the college called St, 
Mary's college of Wincheiter, nigh Wincheſter, the 
foundation of biſkop Wickham ; nor to the college of Eaton 
nor to the pariſh church commonly called the chapel of — ſea in 
4 ewton, 
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Newton, within the ifle of Ely, in the county 


2 
nor to any chapel made for thereaſe of the people dwelling 4 


Value, 


tant from the pariſh church, or Juch like chapel whereunto ny 
more landt er tenements than the churchyard or a little houſe or 


cloſe doth prrtain; nor to any cathedral church or college where 
a biſbop's ſee is, nor to the manors lands tenements or other he- 


" reditaments, therre (other than to chantries, obits, lights, and 


lamps withm the ſame ). 8 | 
rovided alfo, that the king may give authority to his com- 
miſſhoners, to alter the nature. and condition of all manner of 
abits, as well within the ſaid univerſities, as in any other place 
not being ſuppreſſed ; and the ſame obits fo altered, to diſpeſe 
to @ better uſe, as io the relief of ſome poor men laing /iudents 
or otherwiſe. - | N * t 
Provided alſo, that this act ſhall not grue any copybold lands 
to the king. | C 4 
By this act were ſuppreſſed go colleges, 10 hoſpitals, 


and 2374 chantries and free chapels. 1 


55 X. Obſervations, 


1. The number of houſes and places ſoppreſſed from firſt 
to laſt, ſo far as any calculations appear to have been made, 
ſeemeth to be as follows: | TY 


Of leſſer monaſteries whereof we have the va- 


luation — — — — — 374 

Of greater monaſterie— — 1806 

- Belonging to the hoſpitallers — — — 48 
Colleges — — — — — 90 
- Hoſpitals — — — — — 110 
Chantries and free chapels -— — — 2374 
Total 3182 


Beſides the friers houſes, and thoſe ſuppreſſed by Wolſey, 
ard many ſmall houſes' of which we have no parti- 
cular account, 

2. Sir William Temple, in his introduction to engliſh 
hiſtory, p. 175. ſays, that William the conqueror found 
above a third part of the lands of the kingdom in the 
poſſeſſion of the clergy : and Sir Robert Atkins in his 
Glouceſterſhire, p. 11. ſays, that 28,000 knights fees be- 
longed then to the clergy, out of 60,000 1a the whole : 
but both of them ſeem to ſpeak of the revenues of the 
clergy in general, via, ſeculars as well as regulars; * 

0 


*, 
# 
— 


do not ſay, what proportion the one bore to the other, no 
mention how much was ſhortly after taken from them by 


the conquetor. el 


Atchbiſhop Wake, in his ſtate of the church, p. 312, 


319, takes notice, that in the year 1380, which was the 


Atb year of king Richard the ſecond, the commons made 
an offer in parliament, that if the clergy would bear a third 


part of the charge, they would grant to the king 100,0001. 
in the way of a poll tax; fo that the laity ' ſhould pay 
100,000 marks, and the clergy who occupied a' third 
part of the kingdom 50,000, To this the clergy replied, 
that their grant was not ever made in (parliament, nor 
ought to be; that the laity neither ought, nor could con- 
ſtrain the clergy, nor the clergy them; that therefore the 
commons ſhould be charged to do their part, and theß 
might be ſure the clergy would not be wanting in theirs, 
But he obſerves withal, that the clergy uſually granted in 
this proportion, 

In the 27th year of king Hen. 8. the revenues of the 
clergy were laid at a fourth part only of the' revenues of 
the kingdom. And Mr. Collier, in his eccleſiaſtical hiſtory, 
V. 2. p. 108. ſays, the revenues of the monks did never 
exceed the proportion of a fifth part; and confidering the 
leaſes they granted to laymen upon ſmall rents and eaſy 
fines, he thinks their revenues did not exceed a tenth part 
of the kingdom. 

Particularly, the ſum total of the clear yearly revenue 
of the ſeveral houſes at the time of their diſſolution, 
of Which we have any account, ſeemeth to have been as 


1. s. d. 


Of the greater monaſteries — 104,919 13 3+ 
Of all thoſe of the leſſer monaſte- | 
ries of which we have the va- 


follows: 


luation — — — 29,702 1 10% 
Knights hoſpitallers head houſe in : 

London — — — 2,38; 12 8 
We have the valuation of only 28 | 

of their houſes in the country 3,026 9 5 
Friers houſes of which we have the 
valuation — — — 751 2 Of 


Total 140,785 6 31 


And if we conſider, that there were many of the leſſer 
monaſteries and houſes of the hoſpitallers and friers, of 


3 


which 


Monaſteries. 

which no computation bath been found; and that not 
one of the colleges, hoſpitals, and great number of Chan. 
tries and free chapels are reckoned in this eftimate; and 
. conſider withal, the vaſt quantity of plate and other goods 
which came into the hands of the king by the diffolution : 
and the value of money at that time, which was at leaſt 
fix times as much as it is at preſent; and alſo that the 
eſtimate of the lands was generally ſuppoſed to be much 
under the real worth: we muft needs conclude their whole 
revenues to have been immenſe. | 


Number of per- 3+» It doth; not appear that any computation hath been 
ſons. 


Ut 
It 


-made, of the number of perſons contained in the religious 
houſes. Thoſe of the leſſer monaſteries, diſſolved by the 
Matute of 27 H. 8. were reckoned at about — 106,000 
I we ſuppoſe the colleges and hoſpitals to 
dave contained a proportionable number, 
_ theſe will make about — — — 5347 
If we reckon the number in the greater mo- 
naſteries according to the proportion of 
their revenues, they will be about 35, ooo; 
+ but as probably they had larger allowances 
in proportion to their number, than thoſe 
of the leſſer monaſteries, if we abate 000 
upon that account, they will then be — 30, oo 
One for each chantry and free chapel — 2374 
Total 47,721 


But as there were probably more than one perſon to 


officiate in ſeveral of the free chapels, and there were other 


houſes which are not included within this calculation ; 
perhaps they may be computed in one general eſtimate at 
about 50,000. e 

4. As there were penſions paid to almoſt all thoſe of 
the greater monaſteries, the king did not immediately 
come into the full enjoyment of their whole revenues. 
However out of what did come to him, he founded fix 
new biſhopricks, namely, thoſe of Weſtminſter, (which 
was changed by queen Elizabeth into a deanry with 12 
prebends, and a ſchool), Peterborough, Cheſter, Glou- 
cefter, Briſtol, and Oxford. And in eight other ſees, he 
faunded deanties and chapters, by turning the priors and 
monks into deans and prebendaries, to wit, Canterbury, 
Wincheſter, Durham, Worcefter, Rocheſter, Norwich, 
Ely, and Carliſle, He founded alſo the colleges of Chriſt 
Church in Oxford, -and Trinity in Cambridge, and 


UE 


finiſhed King's college chapel there. He likewiſe founded 
profeſſorſhips of divinity, law, phyſick, and of the he- 
brew and greek tongues, in both the ſaid univerſities. He 
gave the houſe of Grey friers, and St. Bartholomew's hoſ- 
pital, to the city of London; and a perpetual penſion to 
the poor knights at Windſor; and laid out great ſums in 
building and fortifying many ports in the channel, and 
intended to have done more, but whether out of policy, 
to give content to the nobility and "gentry by ſelling theſe 
lands at low rates, or out of eaſineſs to his courtiers, or 
an unmeaſured laviſhneſs in his expences, he ſoon diſ- 
abled himſelf from it, and nothing further was done by 


him. 


lution of theſe houſes was an act not of the church, but of 
. the 


= * 


(x) However much abuſed the monaſtick inſtitution appears 
to have been in later times, by crafty and licentious men (and 
we muſt allow it to have been ſufficiently complained of), it 
was, at firſt, calculated to afford a religious aſylum to thoſs 
who wiſhed to cultivate the three virtues, which it chiefly re- 
commended, namely, continence, poverty, and filence. In 
the earlieſt ages we find hermits, of a ſolitary diſpoſition of 
mind, ſecluding themſelves from ſociety, and dwelling in cells 
remote from human intercourſe. Of theſe it has been ſaid 
that they were either beaſts or gods, that is, that they are 
either more or leſs than men. But the monks profeſſed very 
different principles; to their fraternity the virtues of hoſpi- 
tality and charity were effential duties; they cultivated the 
arts and ſciences uſeful to mankind ; and their ſecluſion from 
the world was intended only to preſerve their virtue. SL 

To perſons profeſſed, of both ſexes, marriage was forbidden 
for the remainder of their lives; and in ſome inſtances was a 
bar to their aſſuming the monaſtick habit. This was thought 
a ſacrifice likely to wean their deſires from worldly objects, 
and enable them to dedicate more entirely, both their minds 
and bodies to the ſervice of God. Their profeſſion was in 
ſome reſpeQs a civil-death., They made their teſtaments be- 

_fore they took their vows, as if about to depart life,- and 
were ever afterwards prohibited from acquiring poſſeſſious by 
the ſeyereſt penalties, - Between the members of the conyent, 
a perfect equality reigned as to property; none was richer or 
poorer than the reſt. They ate, and drank, and ſtept, at 
ſtated times, in the ſame room, rue, much from fleſh 
and wine, and diſtributing the remaitider of their repaſt to the 

oor, All exceſs of diet, garment, and furniture was pro- 


ibited, and habitual filencs particularly — - 


543 


5. (x) Upon the whole, it is obſervable, that the diſſo- Conclufien, 
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the tate; prior to the reformation, by a king and patlias 
mens of the roman catholick communion, in almoft all 
” Win K 1 5 | pointy 
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 their'obſervance, This inftance of ſelf-denial ſeems to have 
been adopted by them with great reaſon ; for loquacity uſually 
breeds diſputes which deſtroy the harmony of ſmall ſocieties, 
and to him who is accuſtomed to talk much even prudent 
Alence becomes an irhſome burden. The nuns had confeſſors 
appointed by the biſhops, and all rangers were forbidden to 
enter the monaſteries except on neceſſary occaſions. In a word, 
every meaſure was adopted that could mortify the natural va- 
nity and concupiſcence of the human mind; to promote 
which ends the more effectually, both monks and nuns vowed 
ſubjection to the regulations of their re ſpective orders, and an 
almoſt implicit obedience to the head of their community. 
Hence it is apparent that thoſe Saxon monks, mentioned b 
Mr. Hume in the firſt volume of his hiſtory, who mixed with 
the world, had liberty to marry, and were not ſubje& to the 
rigid rules of an order, were monks only in name, and not 
in reality.—As the hardſhips of a life, ſuch as we have de- 
ſcribed, could not be ſuppoſed to ſuit every diſpoſition, a cer- 
tain time of probation was allowed to the novices, which dif- 
fered in the different religious houſes, being either one, two, 
or three years at moſt. | 
Theſe characteriſtics point out the monks. to have been an 
order of men very diſtin from the clergy. It was their duty 
** to mourn, not to teach,” for teaching implies talking, and 
an intercourſe with mankind, whereas their vow was to ob- 
ſerve ſolitary ſilence. If,” ſays St. Jerome in one of his 
epiſtles, ** you wiſh to exerciſe the office of a preibiter, if the 
«« poſt or the burthen of a biſhoprick pleaſe you, live in 
*© towns and cities, and let the care of others conſtitute the 
s benefit of your own ſoul; bat if you wiſh to be what you 
«« are called, a ment, that is, to lead a ſolitary life, what have 
« you to do in cities, which are filled with crowds ?” Their 
profeſſion was not, however, incompatible with the clerical 
order; and, if they were found worthy of that honour, and 
obtained the conſent of their abbot, they might be ordained 
by the biſhop, and were frequently advanced to the higheſt 


offices in the church. Indeed their learning and eloquence. 


made them ſerviceable to the biſhops, who on that account 
were glad to draw them from their monaſteries into the towns, 
and employ them in controverſial divinity. But as they ge- 
nerally retained a partiality for their monaſtic order and vow, 
and in many points diſputed the authority of the biſhop, when 
it interfered with the regulations of their houſes, and alſo procur- 
ed the richeſt church liviogs to be appropriated to their own uſe, 
they at laſt excited the reſentment of the laity and clergy 
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cation of Mr, Highmore on mortmain.] 


Monaſteries. 


ints except the king's ſupremacy : and the pon i 
Falle and licences had hewed nk 2 nn 

One thing greatly to be lamented is, that in the hurry 
of the diſſolution, better proviſion was not made for the 
performance of divine offices, in ſuch churches as had 
been appropriated to the monaſteries, which both the 
miniſters and pariſhioners of thoſe places ſuffer for to this 
day, and is jultly accounted a ſcandal to our reforma- 
tion. | | | 
Another thing to be lamented is, the loſs of a great 
number of excellent books, to the unſpeakable detriment 
of the learned world, For there was ſcarce any religious 
houſe but had a library, and ſeveral of them very good 
ones, From their chronicles, regiſte:s, and other 
relating to their own houſes and eſtates, the hiſtory and 
antiquities of the nation in general, and almoſt every par- 
ticular part of it, might have been more fully diſcovered, 
The many good accounts of families ; of the foundation, 
eſtabliſhment, and appropriation of ſeveral pariſh churches, 
and the endowment of their vicarages; of the ancient 
bounds of foreſts, counties, hundreds, and pariſhes; of 
the privileges, tenures, and rents, of many manors and 
eſtates, and the like, which we meet with in ſuch of their 
books as have been preſerved, is a ſufficient proof that the 
advantage would have been till greater, if we had been fo 
fortunate as to preſerve more of them. 
It is not preſumed here to determine, whether they 
were more hurtful or beneficial to the kingdom. The 
choiceſt records and treaſures of learning were preſerved in 
theſe houſes. They were ſchools of learning and educa- 
tion; for every convent had one perſon or more appointed 
for this purpoſe ; and all the neighbours that deſired it, 
might have their children taught grammar and church mu- 
fick there, without any expence to them. In the nunneries 


—_— 


It was from their inſtitutions, however, that the rega- 
lar clergy (who lived together in towns, and were thereby 


«diſtinguiſhed from the ſeculars, who were diſtributed amongſt 


the country pariſhes) borrowed the monaſtic rules by which 
they governed their communities. [See, on this ſubject, 


Nov. 3. with the expoſition of Cujac. tom. ii. De 


Diſt. 5. c. 33. Hieronim. tom. i. ep. 13. Ayliffe's Pa- 


rerg. 368. Lindw. 306. Gibſon's Codex, 1152.; I 


I.; and the two firſt chapters of an ingenious p 


Vor, II. Nn allo, 


546 8 Monaſteries. 
Allo, young women were taught to work and to read: 

and not only the lower rank of people, but moſt of the 

noblemens and gentlemens daughters were taught in'thoſe 
places. — All the monaſteries were in effect great hoſpitals; 


and were moſt of them obliged to relieve many poor peo- 
ple every day. They were likewiſe houſes of entertain- 


ment for almoſt all travellers.—And the nobility and 
"gentry provided not only for their old ſervants ia theſe 
houſes by cortodies, but for their younger children and 
impoveriſhed friends, by making them firſt monks and 5 
nuns, and in time piiors and prioreſſes, abbats and ab- t 
beſſes. f f e 4 
On the other hand they were very injurious to the ſecu- 0 

lar and parochial clergy ; by taking to themſelves many 
prebends and benefices, by getting many churches appro- t 
priated to them, and penſions out of many others; and I 
by the exemptions they got from the epiſcopal juriſdifion, * 
and from the payment of tithes. And they were no leſs cl 
injurious to the nation in general, by depriving the pub- tf 

lick of ſo many hands, which might have been very ſer- 
vioeable to it in trade and other employments; by greatly & 
diminiſhing the number of people, in conſequence of the th 
Inffitution of celibacy ; and by theit houſes or churches Ih. 
being ſanctuaries for almoſt all manner of offenders. And as 
if the ſuperſtition had continued, and the zeal of eſtabliſn- to 
ing religious inſtitutions had exerted itſelf with equal vigour 1 
eſe 


to the preſent age; we ſhould by this time have been a 
nation of monks and friers, or probably have become a EC 
prey to ſome foreign invader, Fami. 


Moravians. See Diſcenters. 5 
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Mortmain, 1. MORTMAIN is, where lands and tenements wit 
ne... 2 are given to any corporation, ſole or aggregate, fam 
eccleſiaſtical or temporal; and is called mortmain, .as com- heb 

"Ing into a dead hand; becauſe the lords of the fee could — 


receive nothing of the alinee any more than from a dead 
"Hand, but loſt their eſcheau and ſervices before due to 
them, I Infll 2. | | 


2. Before 
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2. Before the ſtatutes of mortmain (y), bodies once in- Refirators of 
corporated . might have been endowed, perpetuis futuris wortwain. 


temporibus, without licence from the king or aby other. 
Gib. 641. * . 12 


But by ch. 36. of the great charter, 9 H. 3. commons 


ly called the ſtatute of mortmain ; it hall not be lawful to 


any to give his lands to any religious houſe, and to take the ſame 


land again to hold of the ſame houſe, Nor ſhall it be lawful 
ta any houſe of religion to take the lands of any, and to leaſe 
the ſame to him of whom he received it. And if any from 
henceforth give his lands to any religious houſe, and thereupon 
be convictꝭ, the gift ſhall be utterly void, and the land all acs 
crue to the bird of the fee.. | 

There were two cauſes of making this ſtatute ; one, 
that the ſervices that were due out of ſuch fees, and which 
in the beginning were created for the defence of the realm, 
were unduly withdrawn; the other cauſe was, that the 
chief lords did loſe their eſcheats, wardſhips, reliefs, and 
the like. 2.Infl. 75. 

But the eccleſiaſtical perſons (who in this were to be 
commended, that they had ever the beſt learned men in 
the law that they could get, of their counſel) found many 


ways to creep out of this ſtatute; to wit, religious men, 


as abbots, priors, and other ecclefiaſtical perſons regular, 
to purchaſe lands holden of themſelves, 'or take leaſes for 
long term of years, and many other devices they had to 
eſcape out of this ſtatute; and biſhops, parſons, and other 
eccleſiaſtical perſons ſecular, took themſelves to be out of 
this ſtatute. 2 Jul. 75. | hight: 
The ſtatute of the 7 Ed. 1. fl. 2. commonly called the 
ſtatute De religiaſis, intended to provide againſt theſe de- 
vices, which is as followeth: here of late it was pro- 
vided, that religious men ſh1uld not enter into the fees of any 
without licence and will of the chief lord; and nottuithſtand- 
ing, ſuch religious men have entred as well into their own fees, 
as into the fees of other men, appropriating and buying them, 
and ſometimes receiving them of the giſt of others, whereby the 
ſervices that are due of ſuch fees, and which at the beginning 
were provided for the defence of the realm, are wrengfully 
withdrawn, and the chief lords di he their eſcheats of the 
fame ; it is ordained that no perſon religious or other whatſoever 
he be, that will buy or ſell any lands er tenements, or wider the 


5 


| (3) The reader will find an ingenious deduction of theſe 
atts.of parliament, and of the evaſions which rendered them 


neseſſary, in Mr. Highmore's Hiſtory of Mortmain. 
AOL Nan 2 coleus 
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eoluur of gift or leaſe, or that will receive by . ory 
” 


other title whatſoever it be lands or tenements, any other 
craft or engine will preſume to appropriate to bimſelf, under 
pain of forfeiture of the ſame, whereby ſuch lands or tene- 
ments may any wiſe come into mortmain : and if any perſon, 
religious or other, do preſume either by craſt or engine to offend 
ogainſt this flatute, it all be lawful for the lord of the fee to 
enter, and upon his neg lect the king ſhall enter. 

That will buy or ſcll any lands or tenements, &c.) The 


tranſlation here, as in many other places in the printed 


books, ſeemeth to be impetſect. The ſenſe is this: It is 
ordained, that no perſon, religious or other, whatſoever he be, 
ſhall preſume to buy or ſell, or under colour of gift or leaſe or 
any other title whatſcever to take of any perſon, or by any other 


means by craſt or engine to appropriate unto himſelf any land! 


er tenements, whereby ſuch lands and tenements may in a 
wiſe come into morimain ; en pain of forfeiture of the ſame, 
The words are, in the original, “ Statuimus—— quod 
« nullus religioſus aut alius quicumque terras aut tene- 
« menta aliqua emere vel vendere aut ſub colore dona- 
ec tionis aut termini vel alterius tituli cujuſcumque ab 
« aliquo recipere aut alio quovis modo arte vel ingenio 
„ {fib1 appropriare preſumat ſub for ĩsfactura eorumdem 
per quod ad manum mortuam terre et tenementa hujuſ- 
4 modi deveniant quoquo modo.” | 

Either by craft or engine] A man would have thought 
that this ſhould have prevented all new devices; but they 
found alfo an evaſion out of this ſtatute ; for this ſtatute 
extendeth but to gifts alienations and other conveyances 
made between them and others, by craft or engine ; and 
therefore they gave over them, and they pretending a title 


to the land that they meant to get, brought a præcipe quod 


reddat againſt the tenant of the land, and he by conſent 
and colluſion ſhould make default, and thereupon they 
ſhou!d recover the land, and enter by judgment of law; 
and ſo the ſtatute was defrauded, 2 1/2. 75. 

When this new invention was alſo provided for, and 
taken away by the ſtatute of the 13 Ed. 1. c. 32. yet 
they found out an evaſion out of all theſe ſtatutes; for 
now they would neither get any lands by purchaſe, gift, 
leaſe, or recovery, but they cauſed the lands to be con- 
veyed by feoffment or in other manner to divers perſons and 
their heirs, to the uſe of them and their ſucceflors, by reaſon 
whereof they took the profits, But this was enacted by 
the ſtatute of the 15 R. 2. c. 5. to be mortmain, within 
the forfeiture of the ſaid ſtatute of the 7 Ed. 1. 2 Infi. 75 

: ut 
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Mortmain. 
But after all, the (aid ſtatute of the 19 R. 2, did ex- 


tend only to bodies corporate; therefore dy the 23 H. 8. 
c. 10. it is enacted as followeth: here by reaſon of feoff- 


ments and other aſſurances mage of truſs, of lands and other ' 


hereditaments to the uſe of pariſh churches, chapels, guilds, 

atermities, commonalties, companies or bratherhoeds, erefted 
and made of devotion or by common aſſent of the people without 
any corporation, or for obits or other lite uſes, there groweth 
and iſſueth to the king and other lords and ſubjetts of the realm 
the like loſſes and other inconveniencies, and is as much prejudi- 
cial to them, as ts in cafe where lands are aliened into mort- 
main; it is enacted, that all and every ſuch uſes ſhall be void; 
and all collateral aſſurances in defrauding of this Natute ſhall 
be alſo void; and this Aatuie ſhall be interpreted maſt beneficially 
to the deſtruclion of ſuch 1ſcs. 

M. 34 & 35 El. Martindale and Martin, In eject- 
ment by the leſſee of Sir Edward Clere againſt the ſeſſee 
of Peacock, for certain lands in Thetford, upon a ſpecial 
verdict the caſe was, An anceſtor of fir Edward Clere 
deviſed certain lands to divers and their heirs (under whom 
Peacock claimed) to the uſe of them and their heirs, upon 
this truſt and confidence, that they out of the profits of it 
ſhould erect a free ſchool, and pay ſo much to the maſter 
yearly, and. ſo much to the uſher, and ſhou!d give 101 
a year to five poor men; and the queſtion was, whether 


. theſe uſes were void by the ſtatute of the 23 H. 8. c. 10. 


And after argument, all the juſtices held, that this diſ- 
poſition was not reftrained by the ſtatute ; for that was 


only to reftrain ſuperſtitious uſes, and never intended to 


reſtrain uſes that were in favour of learning and relief of 
the poor. Cro. El. 288. 

And lord Code ſays, that any man, notwithſtanding this 
ſtatute, may give lands or other hereditaments to any per- 
ſon or perſons and their heirs, for the finding of a preacher, 
maintenance of a ſchool, relicf and comfort of maimed 
ſoidiers, ſuſtenance of poor people, reparation of churches, 
highways, bridges, cauſways, diſcharging of the poor in- 
habitants of a town of common charges, for the making 
of a ſtock for poor labourers in bufbandry, and poor ap- 
prentices, and for the marriage of poor virgins, or for any 
other charitable uſes ; and it is good pow upon every ſuch 
feoffment or eſtate, to reſerve to the feoffor and his heirs a 
ſmall rent, or to expreſs ſome ſuch conſideration of ſome 
ſmall ſum; ſo that the feoffees may be ſeiſed to their own 


ule, and not to the uſe of the feoffor, by which it is out of 
And U Y 
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doubt thit this ſtatute cannot make void the uſe, 1 Cv. 26, 
Gib. 645. Tr 
Relaxation of 3. Though the prohibition by the ſtatute of mortmain 
thoſs refiraints, in the magna charta was abſolute ; yet with proper licence 
alienations might ſtill be made, as appears from the 
preamble of the ſtatute De religio/is before mentioned, 
2 Injl. 74. | 
And by the 18 Ed. 3. it, 3, c. 3. / prelates, Clerks 
beneficed, or religious people, which have purchaſed landi, 
and the ſame have put in mortmain, be impeached upon the 
Same before our Juſtices, and they ſhew our charter of li- 
cence, and proceſs thereupon made by an inqueſt of ad quod 
damnum, or of our grace, or by fine; they ſhall be freely 
let in peace without being farther impeached for the ſame pur- 
chaſe, | | 
And by the 17 C. 2. c. 3. Every owner of ary im- 
propriation, tithes, or portion of tithes in any par;/h or cha- 
pelry, may give and annex the fame or any part thereof, unte 
#be par ſonage or vicarage of the ſaid pariſh church or chavel 
where the ſame do lie or ariſe, or ſettle the ſame in 1, 1. for 
the benefit of the ſaid par ſonage or vicarage, or of the curate 
and curates there ſucceſſively where the parſonage is in pro- 
. priate aud no vicar endowed ;, without any licence of mort- 
main, (7. _ 

And ; the ſettled maintenance of any parfonage, vicarayes, 
churches, and chapels united, or of any uther parſonage or vi. 
cara ge with cure, Mall not amount to the full ſum of 1001. 4 
year clear and above all charges and repriaas; it ſhall be law- 
Jul for the parſen, vicar, and incumbent if the ſame, and his 
ſucciſſors, ta take and purthaſe to him and his ſucceſſors, lands 
tenements rents tithes or other hergditaments, without any li- 
cence of mirtmain. ſ. 8. 

This licence was frequently given by the kings, not- 
withſtanding the ſtatutes to the contrary ; partly by reaſon 

that the ſtatutes gave to the king a right of entry in caſe 
of alienation in mortmain, if the lords did not enter within 
ſuch a time; and this ſeemeth reaſonable, becauſe thereby 
the king only gives up that right of entry which thoſe ſta- 
tuies do give him for the forfeiture, which every meſne lord 
might alſo do as well, ſo far as he had a right by thoſe 
ſtatutes: and partly, becauſe the kings claimed a power 
inherent in the crown to diſpenſe with ſtatutes or acts of 
parliament. 2 Haw. 391. | 

But this diſpenſing power was carried fo very high in 
the reign of king James the ſecond, and found to be of 
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ſuch dangerous conſequences as to make the execution of 
the moſt neceſſary laws in effect precarious, and merely 
dependent on! the pleaſure of the prince; and it ſeeming 
highly incongruous, that the king ſhould have a kind of 
abſolute unlimited power in diſpenſing with laws, wherein 
the church and ſtate have the higheſt intereſt, when at the 
ſame time he hath no power at all to diſpenſe with any law 
which veſts the leaſt right or intereſt in a private ſubje 
it was found by experience neceſſary to declare and enact, 
by the 1 W. ſeſſ. 2. c. 2. that no diſpenſation by non ob- 
ſtante to any flatute ſhall be allowed ; but that the ſame ſhall 
be held void and of nome effect, except a diſpenſation be allowed 
in ſuch flatute. 2 Haw. 391. | 

But with reſpect to alienations in mortmain, power 
was afterwards given to the king to grant licences as 
followeth, by the ſtatute of the 7 & 8 W. c. 37. viz. 
Whereas it would be a great hindrance to learning and other 
gord and charitable works, if perſons well inclined may not be 
permitted to found colleges or ſchools for encouragement of learn= 
ing, or to augment the revenues of colleges or ſchools already 
founded, by granting lands tenements rents or other heredita- 
ments to ſuch colleges or ſchools, or Io grant lands or ather here« 
ditaments to other bodies politick or incorporated, now in being, 
er hereafter to be incorporated for other good and publick uſes ; it 
is enacted, that it ſhall be lawful for the king, his heirs and 
ſucceſſors, when and ſo often as they ſhall think fit, ta grant ts 
any perſon or perſons, bogies politick or corporate, their heirs 
and ſucceſſors, licence to aliene in morimain, and alſo to pur- 
chaſe take and hold in mortmain,. in perpetuity or otherwiſe, 
any lands tenements rents or hereditaments whatſoever, of 
whomſoever the ſame ſhall be helden; and the ſame ſhall not 
be ſubject to any forfeiture, by reaſon of ſuch alienation er 
acquiſition, 

And by the 2 & 3 An. c. 11. 1t ſhall be lawful for any 
perſon by deed inrolled, to give to the corporation for augment» 
ing the maintenance of the poorer clergy, any lands or goods for 
that uſe and purpoſe, without any licence or writ of ad quod 
damnum; the flatute of mortmain, or any other flatute or law 
notwith/landing. 


4. By the 9 G. 2. c. 36. Whereas gifts or alienations of 


lands tenements or hereditaments in mortmain are prohibited or 
re/irained by magna charta and divers other wholeſome laws, 
as prejudicial to and azainft the common utility, nevertheleſs this 
publick miſchief hath of late greatly increaſed, by many large 
and improvident alienations or diſpoſitions made by languiſhing 
or dying perſons, or by oi her perſons, to uſes calkd charitable 
v4 | Nan4 uſes, 
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uſes, 10 take place after their deaths to the difheriſon of their 
lawful hiirs; it is enafled, that from and after June 24, 
1736, mo manoers lands tenrments rents advewſons or other 
hereditaments corporeal or tncorporeal tobatſorver, nor any 
fum or ſums of money goods chatiels flocks in the public funds 
ſecterities fir monty or any other perſonal efatt whatſoever to 
be laid out or diſpejed of in the purchaſe of any lands tenements 
or hereditaments, ſhall be given granted aliened limited re- 
Leaſed transferred aſſigned or appornted or any ways conveyed or 
ſettled, to or upon any perſon or perſons bodies politick or corpo- 
rate or otherwiſe, for any eſtate or intereſt whatſoever, or any 
ways charged or incumbred by any perſon or perſons whatſorver, 
in truſt er for the benefit of any charitable uſes whatſoever: 
ani ſuch. gift conveyance appointment or fettlement of any ſuch 
lands tenemenis or hereditaments ſum or ſums of money or 
perfonal eftate (other than flocks in the publick funds) be made 
by deed indented ſeated and delivered in the prefence of two or 
more credible witneſſes, iwelve ka'endar months at leaff before 
the death of fuch denor or grantor (including the days of the 
execution and death), and be inrolled in his majefly's high court 
of chancery within fix #alendar months next after the execution 
thereof ; and unleſs ſuch flocks be transferred in the public 
books uſually dp for the transfer of flacks, fix kalendar months 
ot leaf! before the death of ſuch donor or grantor (including the 
days of the trun;fer and death); and unleſs the ſame be made 
fo tale t in poſſeſſion for the charitable uſe intended, im- 
mediately from the making thereof; and be without any power of 
reveration, reſervation, truf!, condition, limitation, clauſe or 
agreement whatſoever, for the benefit of the donor or grantor, or 
of any perſon or per ſons claiming under him. ſ. 1. 
Provided, that nothing herein befere mentioned, relating 10 
the ſealing and delivery of any deed or deeds twelve halendar 
months at leaſt = the death of the grantor or to the 
transfer of any fleck fix talendar months befere the death of the 
grantor or perjon mating ſuch transfer, ſhall extend to any pur- 
chaſe of any eftate er intereſ in lands tenements or heredita- 
ments, or any transfer of any flock to be made really and 
bong fide for @ full and valuable confideration actually paid at 
er before the making ſuch canveyance or transfer, without fraud 
er colluſion. ſ. 2, 
Aud all gifts grants conveyances appointments aſſurances 
transfers and ſettlements whatſoever, of any lands tenements or 
ther hereditaments, or of any eflate or intereſ therein, or of 
any charge or incumbrance offefling or to affect any lands tene- 
ments or bereditaments, or of \ any flock money goods chattels or 
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in the purchaſe of any land! tenements or bereditaments, or of 


any eflate or intereſt therein, or of any charge or incumbrance 
effecting or to affect the ſame, to or in truſt for any charitable 
uſes atſeever, which ſhall after the ſaid 24th day of June 
1736, be made in any other manner or form than by this aft 
is directed, ſhall be void. ſ. 3. 

Provided atwways, that this a ſhall not extend to make void 
the diſpenſati-ns of any lands tenements or hereditaments, or 
of any perſonal eftate to be laid out in the purchaſe of any 

nds tenements or hereditaments, which ſhall be made in any 
at ber manner or form than by this act is directed, to or in truff 
fer either of the two univerſities; or any of the colleges or houſes 
of learning within either of the ſaid univerſities ; or to or in 
truft for the colleges of Eton, Wincheſter, or Weſtminſter, 
for the better ſupport and maintenance of the 1 only upon 
the foundations of the ſaid colleges of Eton, Wincheſter, and 
Weſtminſter. ſ. 4. 

Provided nevertheleſs, that no ſuch college or houſe of learn- 
ing, which dath or ſhall hold or enjoy ſo many advawſons of ec- 
clefeaflical benefices, as are or ſhall be equal in number to one 
moiety of the fellows or perſons uſually fliled or reputed as fal- 
lows ; or where there are or ſhall be no fellows or perſons uſu- 
ally fliled or reputed as fellows, to one moiety of the fludents 

the foundation, whereof any ſuch college or houſe of learn- 

ing doth or may, by the preſent conſlitution of ſuch collage or 

houſe of learning conſiſt, be capable of purchaſing acquiring 

receiving taking holding or enjoying any other advowſons of ec- 

cleſraflical benefices by any means whatſnever : the advawſons 

2 eccleſiaflical benefices are as annexed to, or given for the 

efit or better ſupport of the haadſbips of any of the ſaid colleges 

or houſes of learning, not being computed in the number ad- 
vowſons hereby limited. 1. 5. 
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In the caſe between Aburnbam and Bradſhaw ——— Conſtrud ion of 
Whereas by an order made on the hearing of this cauſe wills on the 


in the high court of chancery the 11th day of Dec. 1738, — 


by the right honourable the lord high chancellor of Great 
Britain, his lordſhip, (among other things) declared the 
will of Robert Bradſhaw in the ſaid order named to be 
well proved, and that the firſt queſtion in the cauſe ap- 
peared to be a point of law ariſing on the conſtruction of 
a new act of parliament which had never come in judg- 
ment before, and to be a matter of great conſequence ;z 
for which reaſon his lordſhip thought it fit in order to the 
ſettling the law thereupon, that the opinion of all the 
judges ſhould be taken on the following caſe: viz. Ro- 


bert Bradſhaw, clerk, on the 20th day of Gy 
0 
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the year 1734, duly made and executed his laſt will and 
teſtament in writing; and by the ſaid will gave and de- 
viſed divers lands and tenements to truſtees and their heirs, 
in truſt or for the benefit of certain charitable uſes 
therein mentioned, amongſt ſeveral other truſts. The ſta- 
tute of the ninth year of his preſent majeſty's reign, for 
0 reſtraining the diſpoſition of lands in mortmain, com- 
menced from and after the 24th day of June in the 
year 1736. In July 1736 the teſtator died, without re. 
voking or altering the faid will, Yuere, Whether ſuch - 
gift or deviſe, ſo far as the ſame relates to the charitable 
uſes aforeſaid, be good in law notwithſtanding the ſtatute, 
or not? Anſ. We have heard counſel on all ſides, and are 
of opinion, that the gift or devite, fo far as the ſame re- 


Tates to the charitable uſes aforeſaid, is good in law not- 
withſtanding the faid ftatute (z). | 


Sergeant's lun, Wm. Lee, Forteſcue A. 
Dec. 4, 1739. j Willes. Forteſcue. 
N . Comyns, W. Chapple. 
. Page. T. Parker. 
Law. Carter. M. Wright. 
E. Probyn, (Judge Denton 
| | being «blent.) 
Dee of lands Tt hath been determined, that if a man deviſeth his 
wp be turned iO land to truſtees to be turned into money, and that money laid 
8 out in a charity, it is not good within this act; for it is 
an intereſt ariſing out of land (a), S0 a deviſe of a mort- 
gage, 
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(x) S. C. 2 Ark. 36. Barn. Ca. Cha. 7. In the addenda 
to Highmore on Mortmain, p. 1. it is ſeid, that the teſtator be- 
came inſane: from the time of making bis will, aud remained 
10 till the time of his death. The ſame point was ruled in 
Willet v. Sandford, 1 Viz. 178 and 186, And of a deviſe of a 
truſt of copyhold lands by a will made anterior to the ſtatute, 
though the lands were not ſurrendered to the uſe of the will. 
Att. Gen. v. Andrews, I Vezey, 225. See Barn, Ch. Rep. g. 

(a) Att. Gen. v. Lord Weymouth, in the caſe of Sir John 
James's will, Amb. 20. Mogg v. Hodges, 2 Lex. 52. When 
Jand is deviſed, ſubject to the payment of a ſum of money to a 
charity, it may become a queſtion whether the money ſha!l fall 
to the deviſee, the refiduary legatee, or the heir at law. See 

Med. 222. In Arnold v. Chapman, I Vezey, 108; a teſtator 
having deviſed a copyhold eſtate to C., be cauſing to be paid 
17000 J. to his executors, who were to give the reſidue of his 
eſtate io the Foundline Hoſpital ; Ld, Hardwicke decreed = 
5 2 10001; 


# 
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! gage, or of a term for years, to a charity, is not good; for 
. the words of the ſtatute are, that the lands ſhall not be con- 
weyed or ſettled, for any eflate or intereſt whatſoever, or a 
ways charged er incumbered, in truſt or for the benefit of a 
charitable uſe (b). | 4 * 

So allo money given to be laid out in lands is expreſsly Of money to be 
within the act (c) but money given generally is not; and laid out in lands. 
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1000 l. to be paid by the deviſee to the heir at law; and the 
ſame point is ſaid to have been ruled by Sir Thomas Sewel, 
M. R. in Bland v. Wilkins ; ſee 1 Bre. 61. In theſe caſes the 
money excepted mult have been conſidered as part of the pro- 
duce of land undiſpoſed of. But in Barringron v. Hereford, 
where 1000 i, was left to be laid out in lands for B. charged 
with an annual ſum to a charity, the Miſter of the Rolls gave 
it to the reſiduary legatee: but Ld. Apſley, C. decreed in fa- 
your of the ſpecific deviſee, the charge ariſing out of his 
eſtate. S. P. by Ld. Northington, C. in Fack/on v. Hurleck, 
1 Bro. 61.; contra by Ld. Cambden, C. in Gravener v. Hal- 
lum, Amb. 643, in favour of the heir at law, from the ap- 
parent intention of the teſtator, and the reluQance of the 
court to diſinherit the heir, 

(b) Att. Gen. v. Meyrict, 2 Vez. 44. ; ſame v. Graves, Amb. 
155.3 add Amb. 216, 635 So a deviſeof aleaſe for years, held 
under the crown, of the right of laying mooring chains in the 
river Thames, is within the at, Negus v. Coulſon, Amb. 367. ; 
and a legacy of money being attached to a deviſe of houſes, 
the latter part of the bequeſt falling wichin the ſtatute, the 
whole was decided to be void. Att. Gen. v. Goulding, 2 Bro. 428. 
But an annuity is not within the ſtatutes, being to be pro- 
vided out of the perſonal aſſets. Highmore, 9g. 

(c) So alſo money bequeathed to the corporation of Q. Anne's 
bounty; becauſe, by the 16th rule of the corporation, it is to be 
placed out in the public funds, till laid out in proper purchaſes 
of land; by Ld. Cambden. Widmore v. Woedroffs, Amb. 637. 
See Firſt Fruits and Tenths, IV. 4. But it has been decided 
thai a pecuniary legacy to be laid out in building a parſonage 
houſe was not within the ſtatute. GI v. Att. Cen. Amb. 373. 

_Bradie v. D. of Chandos, 1 Bro. 444+; and a bequeſt of 2001, to 
repair a free chapel was held good, it being only to ſupport 
that which at the time of the will was in mortmain. Harris v. 
Barnes, Amb. 651. But ground cannot be purchaſed for the pur- 
pole of erection. 41. Gem v. Hyde, Sc, Amb. 751. Att. Gen. v. 
Naſh, 3 Bre. 588. And money being given to build a church 
where a chapel ſtood, but the biſhop diſſenting , Sir L. Kenyon 
M. R. refuſed to apply it to repairing or otherwiſe, ſaying that 
the intention mult be implicitly followed, or nothing could 


be done. Att. Gen. v. Bp. of Oxford, 1 Bre. 444. 3 
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if money be given to be laid out in lands or otherwiſe to 


a charitable uſe, it hath been determined that ſuch deviſe Fn 
is good, by reaſon of the words [or otherwiſe], As in the 6 
' Caſe of Soreſby and Hollins, Aug. 6, 1740 John Naylor — 
in 2738 made bis will in theſe words; I will and defire — 
«© that my executors, within twelve months after my de- c 
« ceaſe, do ſettle and ſecure, by purchaſe of lands of in- ia 
© heritance, or otherwiſe, as they ſhall be adviſed, out of l 
my perſonal eſtate, one annuity or yearly payment of ” 
„ 501. to be paid yearly and diftributed for ever, by my h 
« executors their heirs and aſſigns, among the poor and * 
« indigent people of Leeke in the county of Stafford, in 
« ſuch manner as they ſhall think fit. And my will allo M 
« js, that my executors do ſettle and ſecure one other an- 10 
« nuity of 51. to be paid yearly to the vicar of Leeke for th 
the time being for ever, for preaching an annual ſer- of 
4 mon on the 12th day of October.“ And the teſtator * 
deviſed the reſidue of his perſonal eſtate, to be equally di- = 
vided between his ſiſters Mrs. Soreſby and Mrs. Hollins. f 
By the lord chancellor Hardwicke: The only queſtion 8 
in this caſe is, whether the deviſe of the two annuities of F 
50 l. and 51. to charitable uſes, is void by the late ſtatute I 
of mortmain, It is inſiſted upon by the plaintiffs the teſi- _ 
duary legatees, that it is void ; becauſe the direction of the ſi 


deviſe is, to ſettle and ſecure the annuity of 501. by truſt 
of lands of inheritance: and though the words er otherwiſe 
are added, they will not vary the caſe; for Mr. Naylor's 
Intention was, to give the annuity out of lands of inherit- 
ance; But I am of opinion upon this act of parliament, 
that this bequeſt was not void, and that there is no autho- 
rity to conſtrue it to be void, if by law it can poſſibly be 
made good. The act of parliament is not at all aimed 
ainſt perpetual charities merely as ſuch, or to prevent the 
efiabliſkment or creation of them, but is deſigned againſt the 
caſes of perpetual charities in lands, and (as the title imports) 
to reſtrain the diſpoſition of lands whereby the ſame become 
-unalienable. The whole recital, and enacting part of the 
ſtatute, take notice only of the unalienable diſpoſal of land, 
whereby heirs are diſinherited ; and therefore the alienation . 
or conveyance of lands to ſuch purpoſes are prohibited. 
And although there is a clauſe to prohibit money being laid 
out in lands to ſuch purpoſes as would make them unalien- 
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ſame v. Gealding, 2 Bro. 428, In Oliphant v. Headrie, Ld. Thur- 

low, C. held, that money to be laid out in the purchaſe of beri- 

. cable ſecurity in Scotland was not within the Ratute, 1 Bro. Thy 
| n | Wie; 
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wle; yet there is no reſtriction whatſoever upon any one, 
from leaving a ſum of money by will, or any other per- 
ſonal eſtate, to charitable uſes, provided it be to be con- 
tinued as à perſonalty; and the executors or truſtees are 
not obliged or under a neceſſity of laying it out in land by 
virtue of any direction of the teſtator for that purpoſe. 
Conſider then, whether this clauſe and deviſe in the will - 
fall within the reſtraint and prohibition of the ſtatute, And 
in the firſt words they do fall within tdem. For the teſta- 
tor directs, that his executors ſhall ſettle and aſſure by pur- 
chaſe of lands of inheritance And if the teſtator had 
reſted upon ſuch firſt words, the deviſe had been clearly 
void. But then he goes on in the di: junctive a- otherwiſe 
as my executors ſhall be adviſed, And if a deviſe in a will is 
in the disjunctive, and leaves to the executors two me- 
thods to do a particular thing by, the one lawfully, and the 
other prohibited by law; can any court ſay, becauſe one 
method is unlawful, that therefore the other is ſo, and the 
whole bequeſt void ? No; for if one bequeſt is lawful, that 
ſhall be purſued, and take effect. It hath been further 
argued againſt the deviſe, that the words ¶ for ever] ſhew 
the annuities muſt ariſe out of ſome real eſtate, which onl 
is capable of ſupplying them for ever: for perſonal fun 
are too periſhable and tranſitory in their nature, to anſwer 
ſuch everlaſting annuities: and ſuppoſe a particular ſum 
were veſted in ſtock, with deſign to purchaſe a particular 
ly ſum or annuity; it may ſo happen that the company 
may be quite diſſolved, or that ſtock may fall, or intereſt. 
be ſo reduced that half the annuity may not be produced, 
But theſe objections may be over-ruled. For if the com- 
pany ſhould be diſſolved, the principal ſtock may be taken 
out, and veſted in ſome other company. And there may 
be annuities that may probably continue for ever, and yet 
not payable out of land. I will mention an inſtance of 
one, which _ has laſted a century and a half, and may 
exiſt perpetually ; which is, Sir Thomas White's charity, 
being a diſpoſition of money to be employed by continual 
rotation, in loans to poor tradeſmen of ſeveral ſums to be 
let for a ſettled number of years, and then to be repaid. 
And any man may, at this day, give by will a perpetual 
charity in this manner. But if a man by will ſecures ſuch 
loans by lands or purchaſe of lands; ſuch deviſe ſhall be 
void, and contrary to the late ſtatute of mortmain, . If 
this caſe had been to be conſidered by the court, before the 
act; it would, as the ſafeſt method to ſecure the charity for 
ever, have recommended and directed a purchaſe of lands: 


but when this court is precluded from doing it in this 
manner; 


* 
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manner; if it can be obtained in any other, there is no 
reaſon to ſay the deviſe is void. It is ſaid too, that 
the words [heirs and afſizns] import a purchaſe in land or 
ſome real thing; for no perſonal thing can deſcend to 
heirs; and if the money is to be inveſted in a perſonal ſe- 
curity, it will not go to the heirs, but to the executors ; 
and ſo the intention of the teſtator will not be purſued. TI: 
will ſuppoſe, an obligor binds himſelf his heirs 'executors | 
and adminiſtrators in a ſum of money to a papiſt, Who 
obtains judgment upon the bond and takes out an Elegit ; 
in this caſe I think it has been held at the aſſizes, or at 
leaft it might very well have been fo held, that the papiſt 
cannot maint in an ejectment, and yet the bond is good to, 
bind the perſon of the obligor and his perſonal repreſent- 
atives, but not to charge his land or his heirs who repre- 
ſent him in his landed capacity. And this comes up to the 
preſent caſe; which may ſecure the charity in a double 
fenſe, either upon land or perſonalty, it the law would 
allo both; and if the law prohibits one only, it certainly. 
allows the other. And I am of opinion upon the whole, 
that there is nothing that makes this bequeſt void in every: 
part ; but that it is good in that way which the law does not 
forbid. - But | would not have it queſtioned, if a man 
ſhould by his will direct a ſum of money to be laid out in 
land or upon rent eharge to be ſecured upon land for any 
charity, and in the mean time (till it can be laid out) to be 
veſted in government fecurities for the benefit of the 
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charity, but that that bequeſt will be void; becauſe the 68 
final end and intention of ſuch teſtator was to diſpoſe of his fi 
money in land, and the inveſtiture of it in government and T 
perſonal ſecurities was but to ſecure it till a proper purchaſe 2 
of land or rent charge offered. As to the annuity of 51. it 
there are fewer objections to that than to the other; for f. 
chere is no direction at all for any money or perſonal eſtate "= 


to be laid out in land; for the executors are only willed 


to ſecure and ſettle 51. a year for the purpole there mentioned, 
and it muſt be ſecured upon a perſonal fund conſiſtent with 


the will and intention of the teſtator, and not contradictory F 
to the words of the act of parliament. And as it is = 
y often ſaid in old books by the judges that =I was by at 2 


« the making of the act of parliament, and the meaning 
&« and intention of it was then ſaid to be this or that; 
ſo I was by at the making of this ſtatute, and it was at that 
very time ſaid by the legiſlature, that it would not hinder 
any charitable diſtribution of a perſonal eſtate, Therefore 
it was deczeed, that the deviſe was good; and that the mo- 
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ney ſhould be inveſted in ſouth ſea ftock, for the charitable 
purpoſes mentioned in the will (4), | 


559 


Money for ereding an hoſpital or ſchool; hath been de- Erefiion or 
termined not to be within the at, As in the caſe of **-blihment of 
Vaughan and Furrer, Feb. 26, 17513 John Allen by bis (hos 


will gave money to truſtees, to etect, in ſome convenient 
place in or next the city of York, an hoſpital for the ſup- 
port and maintenance of as many poor old men, as the 
ſurplus of his effects would admit of, and io put in as many 
a; they ſhould think proper in their diſcretion, * In ſupport 
of the chatity it was inſiſted, that for ſuch erection it is not 
nerefſary that land ſhouid be purchaſed, for if any perſon 
will by deed give a piece of land to build the hoſpital upon, 
the truſtees might build it there. So if one of the truſtees 
will give it, Erecting doth not neceſſarily mean building, 
but founding; putting it on ſuch a foot that the end may 
be anſwered; which was not for the ſake of the building, 
but that out of the produce theſe pour might be maintain- 
ed; and a houſe might be hired for that purpoſe, as is com- 
monly done by the overſeers of the poor. And for this 
was cited the caſe of GaHril and Baer, 31 March, 1787: 
The teſtator's reprefentatives brought a bill for the reſidue 
of the perſonal eſtate undiſpoſed of by will, again(}- the 
truſtees, who were alſo, executors, and who claimed it for 
a charity in the will, in thefe words: I give all the teſt 
„ and reſidue of my eſtate, of what nature ſoeveryts 
« truſtees; in order to and towards erecting a ſchool for 
* the education of poor boys,” in ſuch a place, and in 
ſuch manner, as the truſſees ſhould appoint, It was 
inſiſted to be a lapſed legacy by the mortmain act, 
and that erecting a ſchool muſt mean buying and build- 
ing. But his lordſhip held, that erecting included the 
founding, and conſequently the maintenance of the 


- 'waſterz which was a different thing from the mere ſehoo} 


— 
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(a) S. P. in Grimmet v. Grimmet, where the directions were 
that the money ſhould be inveſted in parliamentary funds 


until the whole could be laid out in land to the ſatisfactioa 


% of the truſtees,” Anb. 210. Highmore on Mortmain, 79. But 
where no ſuch election or diſcretion was left to the truſtees, 
Sir Thomas Clark, Maſter of the Rolls, decreed the deviſe void. 
Engliſh v. Ord, Highmore on Mort. 82. And a direction to 


place money at intereſt, until an eligible purchaſe of land could be 


made, was holden to be within the ttatote by Aſhhorſt andEyre, 
Lords Commiſſioners ; Griever v. Caſe, 4 Bro. 67, where the 
court obſerved that the caſe of Grimmot. v. Grimmet turned 


upon ice criticiſm of the expreſſion. 
pon à very nice p — 


no 
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place itſelf: but that the end might be obtained by hiring 


a houſe. And he directed accordingly.——By the lord 
chancellor Hardwicke: This caſe comes very near that 
caſe of the ſchool, For a ſchool imparts, there ſhould be 
ſome place in which the children ſhall be taught; for it 
Cannot mean chat it ſhould- be in the open air. So doth 
an hoſpital. import ſome place, in which theſe people ſhould 
be entertained. There is no direction in this will, that 
any part of this money ſhould be laid out in building an 
hoſpital ; for ered? as well imports foundation as building; 
and therefore it was ſo conſtrued in the caſe of the ſchool; 
and fo is the word erigimus conſtrued in charters of the 
crown and private foundations. There is nothing in 
the ſtatute prohibiting the giving perſons] eſtate to 
charity, provided it is not to be laid out in land; and 
the words of the ſtatute are applied to improvident alien- 
ations to diſheriſon of heirs, If a perſonal eſtate is 
left to truſtees for a charitable uſe, which they direct, 
and there is no occaſion to come to a court of equity for 
direction, there is nothing in this ſtatute reſtraining the 
truſtees from laying out that in land ; becauſe by the ex- 
preſs proviſo, all purchaſes to take effect in poſſeſſion are 
good, notwithſtanding this act of parliament ; which is a 
matter may perhaps want a remedy. If indeed theſe truſ- 
tees were to come to this court for an eſtabliſhment, the 
court would never direct it to be ſo laid out in land; but 
there is nothing illegal diſabling the truſtees from privately 
doing it, becauſe the ſtatute makes good- all purchaſes to 
take effect immediately in poſſeſſion. In the preſent caſe, 
if the truſtees had come before the court, and laid a ſcheme 
that a certain perſon would give a piece of ground to build 
this upon: or if they had ſaid, there were in York ſeveral 
Charitable foundations belonging to the city, and they 
would let them build thereon for this hoſpital; the court 
would undoubtedly have accepted it. Nay they might 
have ſaid, they would take a houſe in York for that pur- 
poſe: there is nothing in the ſtatute reſtraining the giving 
money to build. The act of parliament meant to leave 

perſons to diſpoſe of perſonal eſtate for a perpetual charity; 
but meant to prevent the great miſchief of giving land for 
that, or money to be laid out in land; as that would lock 


up land from being uſed in a commercial way; which 


would be a detriment to the public. 2 Yezey, 182. 

So in the caſe of the Attorney General and Bowles, July 
24, 1754; William Bowles by his will gave 5001, out of 
his perſonal eſtate to lay out part thereof in etecting a ſma)l 


ſchool bouſe, and a little houſe adjoining for the — to 
? | mu ve 


* 


. 
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live in, the whole purchaſe and- building not to exceed 

2001. ; the remaining 3001. to be laid out in the purchaſe of 

lands, or in ſome real ſecurity, for the maintenance of the 

maſter, It was urged, that real ſecurity meant ſubſtantial, 
and effectual ſecurity; and therefore was not ex- 

cluded by the ſtatute. But Hardwicke lord chancellor 

held otherwiſe; and that he muſt take the word real in 

the known, legal, ſignification of it, and could not annex 

a new idea to it; therefore the 300 l. legacy was void with- 

in the ſtatute. But as to the 200). if they could get a 

piece of ground by the gift or generoſity of any perſon, 

not by purchaſe, they might be at liberty to apply to the 

court to lay out that 2001, in erecting a ſchool houſe there- 

on, but not to be laid out in land to build upon. 2 Fez, 

347. [See the opinions of Ld. Henley and Ld, Notting- 

ham on this caſe, in Att. Gen. v. Tyndall, Amb, 616. (0 

[ —_—y is alſo a charitable uſe within the ſtatute ; Bequeſt fer the 

and a bequeſt of money to be laid out in land for the be- — CPP 

nefit of the preachers of a chapel, provided they did t 

withdraw fram and refuſe officiating at the ſaid chapel when 

able as nſual, was halden to be vaid, becauſe the duty of 

preaching was impaled as 2 condition of the legacy. 

Grieves v. Caſe, befors Lords Commiſſioners Eyre & Aſhburſt, 

4 Bro. 67 1 Vezvy jun. 548. But where land was 

deviſed for life ta a preaching miniſter, not ea rations qua 

preacher, but on condition that after the deceaſe of the 


: — — — EO 2 . 


(e) So in a late caſe Wm. Davis made his will, dated 8th 
Auguſt 1788, and thereby bequeathed 28001. 3 per cent. re- 
duced annuities, after certain limitations, for and towards gta - 
Blifhing a ſchool in the pariſh of Bettews in the county of Cornwal., 
Agaialt the charity it was inſiſted, that, under the ſtatute of 
mortmain, whatever went directly or indireQly to the purchaſe 
of lands for a charity was void : that Ld. Hardwicke in the 
caſe before bim might have decided otherwiſe, but that the 
ſucceeding chancellors (Ld. Nottingham, Lord Cambden, and 
| Ld.Thuriow) had leant very much the other way; and that here 
the dividends being co be applied towards efab/;Aing à ſchool, | 
* that could not be executed without obtaining as intereſt in | 
(La. and building a ſchool houſe. —But the Ld, Chancellor f 


Ld, Loughborough) thought, that though under this diſpo- 
ütion he could net have directed any part to be applied to 
the purchaſe of land or building, the maller might teach in 
his own houſe or in the church ; and therefore ordered a ſcheme 
to be laid 'before the maſter, which ſhould not include the 
application of any part of the dividends to the purchaſe or 
renting of land. tt, Gen. v. Williams, 4 Bro. 526. 
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teſtator he ſhould convey the ſame to truſtees, to take place 
at the deceaſe cf the miniſter, for the uſe of the ſamg 
preaching, Cc. and if that ſhould be diſcontinued, for the 
uſe of a ſchool; two judges of the king's bench held that the 
miniſter took the — for life, notwithſtanding the appa- 
rent intention to create a truſt for the preaching, the words 
for that purpoſe being inſufficient ; but that the deviſe over 
after his death would be void. Dee v. Aldridge, 4 T. Rep. 264, 

The court will not marſhal aſſets to ſupport a charity; 
that is to ſay, will not throw the teſtator's debts on his real 
eſtate, in order that his perſonal may ſuffice to pay a legacy 
to charitable uſes. Mogg v. Hodges, 2 Vez. 52. Att. Gen, 
v. Tyndall, Amb. 614. Makeham v. Heeper, 4 Bro. 153. 
with the ca/es there cited, But in Att. Gen, v. Caldwell, 
Amb. 635. a teſtator having willed the reſidue of his 
perſonal eſtate, conſiſting of his effects, annuities, mort. 
gages, bonds, and- notes, to be fold, and the produce 
given to a charity ; the deviſe of the mortgages was void; 
but the Maſter of the Rolls ordered an equitable arrange- 
ment of the perſonal aſſets, ſo that the mortgages might 
be firſt applied in payment of debts, and a large fund there- 


1 


by left for the charity. But in a ſubſequent caſe Sir L. 


Kenyon, M. R. declared that he could not recognize a 
diſtinction between a ſpecific gift of a mortgage which 
was void (Att, Gen. v. Meyrick, 2 Vez. 44.) and a gift of 
à relidue in which it is comprized. In both caſes it js 
an intereſt in land which cannot paſs by the ſtatute, but 
mult go in favour of the parties legally entitled to the be- 
nefit of it. And he ordered the debts, legacies, and coſts 
of the ſuit to be paid out of the teſtator's general perſonal 
eſtate, and out of the monies ſecured upon mortgage pro 
rata, and the reſidue of the mortgages to go to the next of 
kin. Att. Gen. v. Earl of Winhelſea, 3 Bro. 37 3+] 
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1. M ORTU ARM ſeems to have been originally 


an oblation made at the time of | a perſon's 


death. In the Saxon times there was a funeral duty to 
be paid, which was called pecunia ſepulchralis, and ſymbo- 


lum anime, or the foul-/hot ; which was required by tbe 


council of Enbam and inforced by the laws of king 


Canutus; and was due to the church which the party 

deceaſed belonged to, whether he was buried there or not. 
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where it ls recited, that a horſe was preſent at the church 


levied for ſuthas at the time of their death have had no property | 


Mortuary, 563 


Dr. Stillingfleet makes a diſtinction between mirtuarics 
and corſe prefents : the mortuary, he ſays, was a right ſet- 
tled on the church, upon the deceaſe of a member of itz 
and a corſe preſent was a voluntary oblation uſually made at 
funerals, 1 Sill, 172, 3. | 

And it ſeemeth, that in ancient times a man might 
not diſpoſe of his goods by his laſt will and teſtament, 
without firſt aſſigning therein a ſufficieat mortuary to the 
church. And this, in a conſtitution of archbiſhop Wink 
chelſea, is called the principal legacy; fo denominated 
(faith Lindwood) becauſe they who died did bequeath 
the beſt or the ſecond beſt of their goods to God and the 
eburch, in the firſt place, and before other legacies, 
Lind. 196. | 

And in another conſtitution of the ſame archbiſhop it 
is injoined, that if à perſon at the time of his death have 
three or more quick goods, the firſt beſt ſhall be given to 
him to whom it is due (that is, to the lord of the fee for 
a heriot); and the ſecond beſt ſhall be reſerved to the 
church where the deceaſed perſon received the ſacraments 
while he lived. Lind. 184. 

And this was uſually carried to the church with the 
dead corps, And Mr. Selden-quotes an ancient record, 


the ſame day in the name of a mortuary, ahd that the par- 
ſon received him, according to the cuſtom of the land and 
of holy church. Seld. Hi. Tith. 287. | 
2. By the ſtatute of the 21 H. 8. c. 6. Foraſmuch as Limitation of 
gqueftion and doubt hath ariſen upon the order manner and form —— ies of 
of demanding receiving and claiming of mortuaries, otherwiſe * 
called corſe preſents, as well for the greatneſs and value of the 
fame, which, as hath been lately taken, is thought over exceſ= 
five to the poor people and other perſons of this realm, as alſo fir 
that ſuch mortuaries or corſe preſents have bern demanded and 


in any goods or chattels, and many times for travelling and way- 
faring men, in the plates where they baue fortuned to die; to. 
the intent therefore that all doubt contention and uncertainty 
herein may be removed, and as well the generality of the king's | 
people therein remedied, as alſo the parſons vicars pariſh prisfts | | 


curates and others having intereſi in ſuch mortuaries and cor ſe 


prefents indiffevently provided for, it is enadted, that no par ſon, 
vicar, curatey ner pariſb- prieſi, nor any other ſpiritual per- 
fon, nor their farmers, bailiſfi, nor leſſees, ſhall tate receive | 
or demand of any perſon within this realm, for any perſon dy- | 
ing within the ſame, any manner of mortuary or corſe preſent, 
ner any ſum of money nor any other thing for the ſame, more 

O0 2 than 


Mortuary, 
than is hereafter mentioned; nor Mall convent or call any per ſon 
before any judge ſpiritual for the recovery of any ſuch mortuaries 
or corſe preſents, or any other thing for the ſame, more than is 
hereafier mentioned : on pain to forfeit for every time fo de- 
manding receiving taking or conv-nting or calling any ſuch per- 
fon before any ſpiritual judge, ſo much in value as they ſhall 
tale above the ſum limited by this aft, and over that 40 8. wu 
the party grieved contrary ta this aft, to be recovered by attion 

debt. ſ. 1, 2. 

And no manner of mortuary ſhall be taken or demanded of 
any perſon whatſoever, which at the time of bis death hath in 
moveable goods under the value of ten marks. ſ. 3. 

And n mortuary ſhall be given or demanded of ary perſon, 
but only in ſuch place where heretofore mortuaries haue been 
#ſed to be paid and given; and in thoſe places none otherwije 
ut after the rate and form hereafter mentioned, Id. 
And no per ſin ſhall pay mortuaries in mare places than one, 
that is to ſay, in the places of their mofl dwelling habitation, 
and there but one mortuary, Id. 

And no parſon, vicar, curate, pariſh-priefl or other, fall 
for any perſon dying or dead, and being at the time of his death 
of the value in moveable goods of ten marks or more, clear} 
above his debts paid, and under the ſum of 30 l. take for a 
mortuary above 3 8. 4d. in the whole. And for a perſon dying 
br dead, being at the time of his death of the walue of 30 l. or 
| above, clearly above his debts paid, in moveable goods, and 

under the value of 401. there ſhall no more be taken or de- 

mandad for @ mortuary, than 68. 8d, in the whale. And fer 
any perſon dying or dead, having at the time of his death 
of. the value in moveable gords of 40 l. or above, 10 any ſum 
whatſoever it be, clearly above his debts paid, there ſball be no 
more taken paid or detnanded for a mortuary, than 10 8. in the 
whole, . Id. | 

Provided, that for no woman being covert baron, nor child, 
nor for any perſon not keeping bouſe, any manner of mortuary, 
nor any thing or money by way of mortuary, ſhall be paid: 
nor alſa fit any wayfaring man, or other, that dwelleth net 
ner maketh reſidence in the place where they ſhall happen to dis: 
but that the mortuary of ſuch wayfaring perſons be anſwerable . 
in places where mortuaries be accuſlomed to be paid in manner 
and form, and after the rate beforementioned, and none ather- 
wiſe, in the place or places where ſuch wayſaring perſons at the 
time of their death had their moji habitation, houſe and dwell- 
ing places, and no where elſe, ſ. 4. 

Provided, t it ſhall be lawful to all parſons, wicars, cu- 
rates, pariſh priefls, and other ſpiritual perjons, to take any 
ſum of money or other thing, which by any perſon dying Hall be 
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diſpoſed given or bequeathed to them, or any of them, er ta thi 


high altar of the church. ſ. 5, 
And no mor tuar ies nor corſe preſents, nor any ſum of 


or other thing for any mortuary or cor ſe preſent, ſhall be 2 
manded or taken in the parts of Wales, nor in the marches of * 


the ſame, nor in the town of Berwick, but only in fach places 
of the ſame where mortuaries have been uccuſlomed to be paid: 
and in theſe places no mortuaries or corſe preſents, nor any other 
thing for mortuary or corſe preſent, ſhall be demanded or taken, 


but only after the form and manner ahove ſpecified, and none 


otherwiſe, nor of any other perſon than is limited by this att, 


n the pain contained therein, ſ. 6, 
Provided, that it Hall be (awful to the biſhops of Bangor, 


Landaff, St. David's and St. Aſaph, and likewiſe to the arch- 
deacon of Cheſter, to take ſuch mortuaries of the prieſts withift 


their diocgſes and juriſdiftions, as heretofore have been accuſ- 
tomed. 1. 7. 

Provided alſo, that in ſuch places where mortuaries Baue 
been accuſtomed to be taken of leſs value than is aforeſaid z; no 
þerſen ſhall be compelled to pay in ſuch place any other mortuary 
or more far any mortuary, than Math been accuſlomed; nor that 


any mortuary in ſuch place ſhall be demanded or taken of any 


perſon exempt by this att, nor in any wiſe contrary to this a, 
vpan the pain afore limited, Id. * 

By the 12 Ann. f. 2. c. 6. The clauſe in the ſaid 
ſtatute, ſo far as it relates to the taking of any mortuary 
or corſe preſent upon the death of any clergyman within 
the dioceſes of Bangor, Landaff, St. David's, and St. A/apb; 
is repealed ;z and certain ſiue · cures and prebends are annexed 
to the reſpectiv e ſees, in recompence and in lieu of the mot- 
tuaries of prieſts dying within the ſaid reſpective dioceſes. 

And as to the archdeaconry of Chefter, it is ſaid, that 
the cuſtom there was, that the archdeacon (and after the 
erection of the epiſcopal ſee there the biſhop as arch- 
deacon) had for a mortuary, after the death of every 
prieſt dying within the archdeaconry of Chefler, the belt 
horſe or mare, his ſaddle, bridle, ſpurs, his beſt gown 
or cloak, his beſt hat, bis beſt upper garment under 
bis gown, bis tippet, and his beſt ſignet or ring. C79 


„237. 
fy th the 28 C. 2. c. 6. The aforeſaid clauſe, fo far 
as it relates to the taking of any mortuary or cor ſe preſent 
upon the death of any clergyman within the archdeaconty 
of Chefler, ſhall immediately after the living of Wareton 


| ſhall become void be-repealed ; and the ſaid living ſhall be 


annexed to the ſee of Che/ter, in compenſation of ſuch 


mortuaries. And 
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And by the 26 H. 8. c. 15. Feraſmuch as divers ſujet! 


inhabited within the archdeaconry of Richmond in the county of 
York, be and of long time have been ſore and grievouſhy ex- 


ated and impoveriſhed, by the parſons vicars and others ſuch 


as have benefices and ſpiritual promotions within the ſame, az 


by taking of every perſon when he dieth, in the name of a pen- 
om or of @ portion, ſometime the ninth part of all his goods 


and chattels, and ſometime the third part, to the open and ma- 
nife/t impoverifhing of mol part of the king's poor ſubjet?s in- 
habited and detenſing within the ſame ; it is enatted, that no 
manner of ſpiritual perſon, or other, having any benefice er 


; gNther ſpiritual promotion within the ſaid archdeaconry, ſhall in 


any wiſe aſt levy demand or take, after the deceaſe of any per- 
fon, any ſuch portions or penſions, or any other demand or duty 
the name or lieu of the ſame, on pain of a premunire ; but 


that all the king's ſubjetts of the ſaid archdeaconry, and their 


executors and adminiflrators, Mall be ordered and uſed for their 


goods and chattels after thiir deceaſe, in like manner as is con- 
tained in the flatute of the21 H. 8. c. 5. for probate of tefta« 


ments and none otherwiſe ; any uſe, cuflom, bull, compoſition, pre- 


ſcription, er ordinance to the contrary notwithſanding. 


"The riſe of which cuſtom was this: Of very ancient 


time, the inhabitants of the pariſh of St. Rumald's kirk, 
and after their example the inhabitants of the ſeveral other 
"pariſhes within the archdeaconry of Richmond, being diſ- 


ſatisfied for that the executors or adminiſtrators of perſons 
deceaſed gave nothing of the deceaſed's perſonal eſtate to 


the pariſh church, for the miniſter (according to the ſu- 


perſtition of thoſe times) to pray for the ſoul of the de- 
eaſed; whereas, by the cuſtom eſtabliſhed within the 
province ef Vork (and at that time throughout the whole 


' Kingdom) a certain portion of the deceaſed's perſonal 


eftate ought to go and be diſpoſed for the welfare of the 
ſou] of the deceaſed, which portion ſuch perſon himſelf 
could not otherwiſe diſpoſe of by will, nor his admini- 
frator after his death in caſe of inteſtacy; and this was, 
if the deceaſed did leave a wife and alſo a child or chil- 
dren, a third part of the clear perſonal eſtate ; if he left a 


"Wife and no child, or a child or children and no wife, 


then a moiety ; and if neither wife nor child, then the 
whole was the deadman's portion, to be diſpoſed for the 
good of his ſoul : now the inhabitants aforeſaid obſerving 
that the executors or adminiſtrators took and applied this 
whole deadman's portion to their own uſe, came to an 
agreement and refolution amongſt themſelves, to ſettle and 


_ eftabliſh for ever inviolably a determinate ſhare and pro- 
Portion of the ſaid deadman's part, to be given to the in- 


cumbent 


425 deceaſed. But in proceſs of time their poſterity, thinking 
"of this conceſſion too burdenſome, applied to the court of 
15 Rome for redreſs; ſetting forth, that the clergy, altho' 
— they received, according to the cuſtom of the kingdom of 
= England, one of the beſt two quick goods of the deceaſed, 
* demanded alſo one other of the beſt quick goods; and 
| likewiſe the ninth part of all the moveable goods of the 
E deceaſed, if he had a wife and children; it he had a 
"1 wife and no child, or a child or children and no wife, then 
wh a ſixth part; and if he had neither wife nor child then a 
of third part, The pope, having granted a commiſſion to 
al hear and determine the cauſe, did finally in the year 1254 
4 order and. decree, that for the future the clergy ſhould re- 
J ceive only one of the two beſt quick goods; and if the 
- deceaſed left a wife and children, his whole clear perſonal 
4 eſtate ſhould be divided into three parts, of which the wife 
ſhould have one, the children another, and the third pact 
4 (being the deadman's part) ſhould be divided into four, of 
E which four parts the church ſhould receive one; if the 
- deceaſed left a wife and no child, or a child or children 
« - and no wife, then the whole ſhould be divided into two parts, 
of which the wife or children reſpectively ſhould have one, 
- and the other part (being the deadman's ſhare) ſhould be 
divided into five, of which five parts the church ſhould 
5 receive one; if he had neither wife nor child, then the 
1 whole (as pertaining intirely to the deceaſed). ſhould be 
4 divided into ſix, of which fix parts the church ſhould have 
d one. So that in the firſt caſe, where there was both wife 
4 and children, the church ſhould have a twelfth part; in 
4 the ſecond caſe, where there was a wife and no child, or 
2 child or children and no wife, a tenth part; and in the 
g third caſe, where there was neither wife nor child, the church 
, ſhould have a ſixth part. Regi/tr. Hon. De Richm. 101. 
: And after the ſtatute aforeſaid of the 21 H. 8. far li- 


* 


Mortuary. 


cumbent of their pariſh church to pray For the foul of the 


miting the ſums to be paid for mottuaries, it ſeemeth that 
the clergy of the ſaid archdeaconry would not have this to be 
a mortuary, but called it a penſion or portion; for the abo- 


| liſhing of which claim and demand this ſtatute was made. 
3. By the ſtatute of Circumſpecte agatis, 13 61 
/ a parſon demand mortuaries, in places where a mortuary ables 
ath been uſed ta be given ; all ſuch demands ſhall be made in the 
ſpiritual court; and in all ſuch caſes the ſpiritual judge ſhall have 
awer to take knowledge, notwithſlanding the king's prohibition. 
Sir Simon Degge is of opinion, that an action alſo will 
now lie upon the aforeſaid ſtatute of the 21 H. 8. c. 6. But 
that ſtatute plainly ſuppoſeth, that the recovery of the ws 
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5 Mortuary, 
wall be ſolely in the ſpiritual courr, as the recovery of the 
mortuary was before. Warr. c. 53. OJ 
In the cafe of Fobnſon-and Oldbam, M. 12 V. A pro- 
hibition was moved for, to be directed to the ſpiritual court, 
to ſtay a fuit there for a mortuary, upon a ſuggeſtion of the 
ſtatute, and that there was no cuſtom in this caſe for the 
payment of it; and it was urged, that no mortuary was 
due but by cuſtom; and therefore ti cuſtom here being 
denied, they ovght-not to proceed in the ſpiritual court. 
Againſt which, it was argued, that the ſtatute of Hen. 8. 
hath ſaved the juriſdiction to the ſpiritual court, where 
mortuaries have been uſually paid; befides, they ought firſt 
to plead in the ſpiritual court, that there is not any ſuch 
cuſtom ; and then, upon refuſal to admit the plea there, is 
the time to move the court of king's bench, and not before: 
but in this cafe they have not pleaded this matter in the 


_ ſpiritual court. And by Holt chief juſtice ; a prohibition 
cannot be granted, without a denying of the cuſtom in the 


ſpiritual court, which is not done here (). And the whole 
court ſeemed to be againſt the prohibition, And a rule was 
made to hear counſel on both fides. And afterwards the 
rule was diſcharged by the court. L. Raym. 609. 

- © But if the cuſtom be denied, and the ſpiritual court will 
not admit that plea, a prohibition will go; and they ſhall 
not try the cuſtom there, Cro. El. 151. 

Hut where the cuſtom of paying a mortuary was owned, 
and the only queſtion in the ſpiritual court was, whether it 


"belonged to the vicar of impropriator, a prohibition in ſuch 


eaſe hath been denied. 1 Keb. 919. | 


Fraudulent s li- 
enations te de- 


feat mortuatics, 


In the caſe of Torrent and Burley, M. 13G. In the 
exchequer: a bill was brought to diſcover, whether the de- 
fendant's huſband died worth 40 l. fo as to be liable to pay 
the plaintiff a mortuary; and pray relief. Upon anſwer, 
admitting aſſets, but denying the cuſtom, the plaintiff 
went into a proof of his right; and ſeveral witneſſes were 
examined on both ſides, And at the hearing, the bill was diſ- 
miſſed with coſts, as to the relief; becauſe that was properly 
at law, or in the ſpiritual court; and in a bill againſt one 
perfon only, the right could not be eftabliſhed, Str. 715. 

4. By the 13 El. c. 5. All alienations of lands or goods, 
to defraud creditors and others of their juſt debts, damages, 
penalties, forfeitures, heriots, mortuaries, and reliefs, ſhall 
zainft fuch claimants) be utterly void and of none effect. 
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